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PREFATORY  NOTE. 


The  title-page  and  Introduction  indicate  the  general 
character  oi  this  volume.  It  seeks,  by  means  of  some 
preliminary  investigations,  to  help  students  of  the  lav 
of  evidence,  whether  young  or  old,  towards  a  clear 
understanding  of  that  subject. 

By  tracing  the  development  of  trial  by  jury,  the  author 
has  endeavored  to  throw  light  on  the  beginnings  and 
true  character  of  our  rules  of  evidence  ;  by  a  more  accu- 
rate analysis  and  a  fuller  illustration  than  is  common, 
of  the  distinction  between  law  and  fact,  to  make  plainer 
the  respective  fonctions  of  the  jury  and  the  court ;  and 
by  an  investigation  of  certain  important  topics,  ordi- 
narily, but,  OS  it  is  believed,  improperly  treated  as 
belonging  to  the  law  of  evidence,  to  diBcriminate  them 
from  that  part  of  the  law,  and  set  them  in  their  proper 
place. 

In  dealing  with  these  matters  the  author  has  not 
spared  time  or  labor ;  and  he  trusts  that  his  work  may 
help  to  make  clear  the  moat  difficult  parts  of  what  is 
ordinarily  discnsBed  in  books  on  evidence.  He  has  not 
sought  to  treat  them  with  fulness,  for  they  are  here 
regarded  as  incidental  to  the  main  subject  in  hand  ; 
but  to  place  them  in  the  right  focus,  and  to  furnish  such 
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comment  and  illustration  as  maj  help  to  make  their 
general  scope  and  character  intelligible. 

A  short  summary  of  the  existing  law  of  evidence,  and 
some  sug^estiona  as  to  the  development  of  it,  are  given 
in  the  last  chapter. 

My  indebtedness,  in  the  earlier  part  of  the  chapters 
relatdug  to  the  jury,  to  Bnmner'a  admirable  work,  and 
to  the  learned  collections  of  my  friend  Dr.  Melville  M. 
Bigelow,  are  duly  acknowledged.  I  am  under  great 
obligations,  also,  to  Francis  Yaughan  Hawkins,  Esq., 
of  Lincoln's  Inn,  the  author  of  tlie  well-known  treatitie 
on  the  Construction  of  Wills,  for  leave  to  reprint,  in  an 
appendix,  his  excellent  paper  on  "The  Principles  of 
Legal  Interpretation,  with  Reference  especially  to  the 
Interpretation  of  Wills."  I  know  of  nothing  on  that 
subject  80  well  worth  reading. 

J.  B.  T. 

Law  School  or  Harvars  Univbbsitt, 
Sqmiber  IS,  1898. 
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INTRODUCTION. 


I  HATB  long  intended  to  write  a  treatise  on  the  Law  or 
EnoxKCB,  for  pi&ctical  use.  But  in  setting  out  to  do 
this,  many  years  ago,  I  found  at  once  the  need  of  going 
much  deeper  into  the  history  of  the  subject,  and  into  an 
exact  analysis  of  many  familiar  terms,  than  I  had  supw 
posed  would  be  necessary.  It  soon  became  apparent  that 
it  was  impossible  to  write  anything  which  would  satisfy 
my  own  conceptions  of  what  was  needed,  without  a  careful 
examination  of  the  older  law  of  trials,  and  without  adding 
to  this  a  critical  study'of  a  considerable  number  of  related 
topics,  crudely  developed  and  half  understood,  as  it  appealed 
and  still  appears  to  me,  which  overlie  and  perplex  the  main 
snbjeot  in  hand.  It  was  necessary  that  these  collateral 
matters  should  be  detached  from  the  law  of  evidence,  care- 
fully scrutinized  and  discriminated,  and  set  in  thfiir  true 
places.  The  chapters  wbioh  follow  are  the  partial  outcome 
of  some  of  these  preliminary  investigations.  They  are  to 
be  regarded,  therefore,  as  incidental  and  auxiliary  studies 
in  the  course  of  an  examination  of  the  law  of  evidence  in 
English-speaking  countries.      ' 

At  once,  when  a  man  raises  his  eyes  from  the  common- 
law  system  of  evidence,  and  looks  at  foreign  methods,  he 
is  struck  with  the  fact  that  our  system  is  radically  pecu- 
liar. Here,  a  great  mass  of  evidential  matter,  logically 
important  and  probative,  is  shut  out  from  the  view  of  the 
judicial  tribunals  by  an  imperative  rule,  while  the  same 
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2  INTBODDCTION. 

matter  is  not  thus  excluded  anywhere  else.*  English* 
epeaklag  countries  liave  what  we  call  a  "  Law  of  Evidence  j  '* 
but  no  other  coantry  hae  it;  we  alone  have  generated  and 
evolved  this  large,  elaborate,  and  difficult  doctrine.  We 
have  done  it,  not  by  direct  legielation,  but,  almost  wholly, 
by  the  slowly  accumulated  rulings  of  judges,  made  in  the 
trying  of  causes,  during  the  last  two  oi  three  centuries,  — 
rulings  which  at  first  were  not  preserved  in  print,  but  in 
the  practice  and  tradition  of  the  trial  courts ;  and  only  dur- 
ing  the  last  half  or  two-tbirds  of  this  period  have  they 
been  reviBed,  reasoned  upon,  and  generalized  by  the  courts 
tn  banc.* 

When  one  has  come  to  perceive  these  striking  facts,  he 
is  not  long  in  finding  the  reason  for  them.  Indeed  the 
very  structure  of  the  system  thus  produced  points  to  tbfl 
reason,  when  we  observe  its  constant,  auxious,  and  over- 
anzioua  endeavor  to  prevent  the  tribunal  to  which  the  evi- 
dence is  principally  addressed  from  being  confused  and 
misled,  and  from  dealing  with  questions  which  it  has  no 
right  to  deal  with.  It  might  seem  strange  and  not  worth 
while  to  keep  alive  so  long  a  tribunal  which  has  needed  so 
much  watching  and  so  many  safeguards,  if  one  did  not 
recall  the  immense  persistence  of  legal  institutions  and 
usages,  as  well  as  the  deep  political  significance  of  the  jury 
'  and  its  relation  to  what  is  most  valued  in  the  national  his- 
tory and  traditions  of  the  English  race.  It  is  this  institu- 
tion of  the  jury  which  accounts  for  the  common-law-  system 
of  evidence,  —  an  institution  which  English-speaking  people 
have  had  and  used,  in  one  or  another  department  of  their 

1  It  ii  not  tofgotten  that  an  excluaion  of  aimata  a  kucieat  aod  oni- 
Tenal.  In  thia  reipect  the  pecnli&rit;  ot  the  Engliah  common  I&v  lay  m 
■hntting  oat  fvet  c1m»w  of  penoiw  than  othet  wjtMma.  Bat  this  pecD> 
limit?.  84  we  ihall  me,  hu  iU  explftufttioo  in  the  same  cause  which  pro 
doceil  the  other. 

'  The  text-writera  hare,  no  donht,  contribnted  to  shape  the  law.  But 
these  are  modem.  Gilbert,  whose  book  iraa  pnblished  in  the  middle  of  the 
last  ceotnij,  iras  onr  lint  important  writer  on  Bridence ;  and  then  waa 
little  else  before  the  preaent  centarT. 
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public  affairs,  ever  since  the  Conqueat.  Other  peoples  have 
had  it  only  in  quite  recent  times,  unless,  indeed,  they  may 
belong  to  those  who  began  with  it  centuries  ago,  and  then 
allowed  it  to  become  obsolete  and  foi^tten.  England  alona 
kept  it,  and,  in  a  strange  fashion,  has  developed  it. 

This  institution,  the  jury,  which  is  thus  the  occasion  of 
onr  law  of  evidenoe,  and  which  is  also  at  the  bottom  of  our 
system  of  pleadiog  and  procedure,  and  of  very  much  in  all 
branches  of  the  substantive  common  law,  has  a  peculiar  in- 
terest for  us,  in  the  Unitfld  States,  in  being  lodged  beyond 
the  reach  of  ordinary  legislation,  in  our  national  and  state 
constitutions.  I  have  endeavored  in  the  following  pages, 
for  the  first  time,  as  I  believe,  however  briefly,  to  trace  the 
history  of  the  English  jury  through  the  earlier  judicial 
records  and  the  Tear  Books,  bo  far  as  these  are  yet  in  print ; 
and  thus  to  connect  what  is  well  known  in  our  modem 
English  law  with  the  admirable  researches  of  Dr.  Brunner 
iato  the  early  continental  history  of  the  jury.*  In  order  to 
set  a  historical  background  for. this  ancient  tribunal,  and 
to  bring  clearly  into  view  the  conceptions  which  were  origi- 
nally involved  in  the  notion  of  trial  by  jury,  or  rather,  as 
it  was  then  thought  of,  proof  by  jury, —  I  have  given  some 
account  of  the  older  modes  of  trial,  and  of  their  survival 
and  ultimate  dying  out  in  England.  I  hope  that  those 
who  attentively  consider  the  long  and  strange  story  of 
the  development  of  the  English  jury  and  the  immense  in< 
flaenoe  it  has  had  in  shaping  our  law,  will  find  here  a  basis 
for  conclusions  as  to  the  scope  and  direction  of  certun 
much-needed  reforms  in  the  whole  law  of  evidence  and 
procedure, 

A  system  of  evidence,  like  ours,  thus  worked  out  at  the 
forge  of  daily  experience  in  the  trial  of  causes,  not  created, 
or  greatly  changed,  until  lately,  by  legislation,  not  the  fruit 
of  any  man's  systematic  reflection  or  forecast,  is  sure  to 
exhibit  at  every  step  the  marks  of  its  origin.    It  is  not  conr 

*  Die  EnttttRung  der  ScAumrgerichte,  TDD  Dr.  H«lDrich  BmiUMt,  Berlliv 
Mbe  BnchluHidliiiig,  1873. 
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oemed  with  nice  deGnitionB,  or  the  exaoter  aoademio  opera- 
tions  of  the  logical  faculty.  It  is  attending  to  practical 
ends.  Its  roles  originate  in  the  instinctive  suggestions  of 
good  sense,  legal  ezperienoe,  and  a  sound  practical  under- 
standing; and  the;  are  seeking  to  determine,  not  what  is 
or  is  not,  in  its  nature,  probative,  but  rather,  passing  by 
that  inquiry,  what,  among  really  probative  matters,  shall, 
nevertheless,  for  this  or  that  practical  reason,  be  excluded, 
and  not  even  heard  by  the  jury.  From  the  diversity  and 
multitude  of  the  casual  rulings  by  the  judges,  —  rulings  often 
hastily  made,  ill-considered,  and  wrong,  —  from  the  endeavor 
to  follow  these  as  precedents  and  to  generalize  and  theorize 
upon  them,  from  the  forgetting  by  some  courts,  in  making 
this  attempt,  of  tiie  accidental  and  empirical  nature  of  much 
in  these  determinations,  and  the  remembering  of  this  fact  by 
others,  there  has  resulted  plenty  of  confusion.  The 
pressure  nnder  which  a  ruling  must  be  made  is  often 
unfavorable  to  clear  thinking,  and  the  law  of  evidence, 
largely  shaped  at  nisipritu,  took  on  a  general  aspect  which 
was  vague,  oonfnsed,  and  unintelligible.  One  thing  in  par- 
■ticular  added  greatly  to  the  confusion,  namely,  the  habit 
■of  assuming,  whenever  evidential  matter  was  rejected  or 
neceived,  that  the  result  was  attributable  to  some  principle 
«f  the  law  of  evidence ;  while,  very  often  indeed,  the  reason 
lay  wholly  in  the  rules  of  pleading,  procedure,  or  substantive 
law  which  happened  to  control  the  case.  In  this  way  the 
law  of  evidence  came  to  be  monstrously  overloaded,  and 
was  made  to  swallow  up  into  itself  much  which  belonged 
to  other  branches  of  law,  or  to  the  wide  regions  of  logio 
and  legal  reasoning.  Thus,  not  only  were  many  of  these 
other  subjects  clouded  and  thrown  out  of  focua,  but  the  law 
of  evidence  itself  was  intolerably  perplexed. 

In  the  following  papers,  after  the  account  of  the  older 
modes  of  proof  and  of  the  development  of  the  English 
jury,  to  which  I  have  already  referred,  there  will  be  found 
an  attempt  to  discriminate  several  of  the  topics,  thus  im- 
Iproperly  absorbed  into  the  law  of  evidence,  and  to  state 
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their  trae  nataze,  and  their  relation  to  other  parts  of  the 
]a,w.  Id  trying  to  do  this,  it  was  neceSBary  to  endeavor  to 
define  the  law  of  evideaoe  itself,  aa  well  as  other  funda- 
mental ooQceptiona,  siich  as  those  of  "  faet "  and  "  law," 
with  whioh  it  is  bound  op.  Some  of  these  inquiries,  «.  ;., 
those  into  the  nature  of  presumptions,  judicial  notice,  the 
burden  of  proo^  and  what  is  called  "the  parol  evidence 
rule,"  involve  matters  of  a  very  wide  scope,  reaching, 
in  some  cases,  into  every  part  of  the  law.  . 

At  first  it  was  my  intention  to  connect  and  combine  these 
papers,  most  of  whiofa  were  originally  prepared  for  publioa^ 
tion  as  separate  articles,*  into  a  systematic  whole.  But, 
upon  reflection,  it  has  seemed  wiser  to  let  them  stand  in 
the  general  shape  in  whioh  they  were  first  written,  —  re- 
storing some  parts  which  were  then  omitted  for  lack  of 
room,  carefully  revising  the  whole,  adding  much,  and  es- 
pecially adding,  for  oompleteness,  one  or  two  chapters  con- 
structed upon  a  plan  similar  to  that  of  the  other  papers. 
What  may  thus  be  found  wanting  in  orderly  treatment  will 
be  made  up,  it  is  hoped,  in  freshness  of  interest. 

I  have  a  good  hope,  when  the  present  volume  is  com- 
pleted, of  supplementing  it,  before  long,  by  another,  in 
similar  form  but  of  a  more  immediately  practical  character, 
giving  a  concise  statement  of  the  existing  law  of  evidence. 

1  Sm  Tolnmei  thn«  to  Mren,  indnsiTe,  of  tbe  Harrard  Law 
Review  (1S89-1893).  , 
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CHAPTER  I. 

THE  OLDEB  MODES  OF  TRIAL. 

When  the  Normans  came  into  England  they  fatought  with 
them,  not  only  a  fat  more  vigorous  and  searching  kingly 
power  than  bad  been  known  tbere,  bat  also  a  certain  pro- 
duct of  the  ezeroiee  of  this  power  by  the  Frankish  kings 
and  the-  Norman  dukes ;  namely,  the  nse  of  the  inqaiBition 
in  public  administration,  i.  e.,  the  practice  of  ascertaining 
facts  by  gammoning  together  by  public  authority  a  number 
of  people  most  likely  and  most  competent,  as  being  neigh- 
bors, to  know  and  tell  the  trath,  and  calling  for  their  answer 
under  oath.  This  was  the  parent  of  the  modem  jury. 
In  BO  far  as  the  business  of  judicature  was  tlien  carried  on 
under  royal  authority,  it  was  simply  so  much  public  ad- 
ministration ;  and  the  use  of  the  inquisition  came  to  Eng- 
land as  an  established,  although  ondereloped,  part  of  the 
machinery  for  doing  all  sorts  of  public  business.  With  the 
Normans  came  also  another  novelty,  the  jadicial  duel,  —  one 
of  the  chief  methods  for  determining  controversies  in  the 
royal  eonrts  ;  and  it  was  largely  the  cost,  danger,  and  un- 
popularity  of  the  last  of  these  institutions  which  fed  the 
wonderful  growth  of  the  other. 

The  Normans  brought  to  England  much  else,  and  found 
that  mnch  of  what  they  brought  was  there  already ;  for  the 
Anglo-Saxons  were  their  cousins  of  the  Oermanio  race,  and 
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had,  in  a  great  degree,  the  aame  legal  cooceptionB  and 
methods,  only  less  worked  out.  Looking  now  at  these  and 
at  the  Norman  additions,  what  were  the  English  modes  of 
trying  questions  of  fact  when  the  jury  came  in,  and  how 
did  they  develop  and  die  out  ?  Some  acoount  of  these 
things  will  serve  aa  a  background  in  trying  to  make  out  the 
jury. 

I.  The  great  fundamental  thing,  to  be  noticed  first  of 
all,  out  of  which  all  else  grew,  was  the  conception  of  pop- 
ular courts  and  popular  justice.  We  must  read  this  into  all 
the  accounts  of  our  earliest  law.  In  these  courts  it  was  not 
the  presiding  officers,  one  or  more,  who  were  the  judges ;  it 
was  the  whole  company:  as  if  in  a  New  England  town- 
meeting,  the  lineal  descendant  of  these  old  Oermanie  moots, 
the  people  couduoted  the  judicature,  as  well  as  the  finance 
and  politics,  of  the  town.  These  old  courts  were  a  sort 
of  town-meeting  of  judges.  Among  the  Germanic  races 
this  had  always  been  so;  nothing  among  them  was  more 
ancient  than  the  idea  and  practice  of  popular  justice.* 
This  notion  among  a  rude  people  carried  with  it  all  else 
that  we  find,  —  the  preservation  of  very  old  traditional 
methods,  as  if  sacred ;  a  rigid  adherence  to  forms ;  the  ab- 
seuce  of  a  development  of  the  rational  modes  of  proof. 
Of  the  popular  courts  Maine  says,  in  the  admirable  sixth 
chapter  of  his  "  Early  Law  and  Custom,"  while  speaking 
of  the  Hundred  Court  and  the  Salic  Law :  "  I  will  say  no 
more  of  its  general  characteristics  than  that  it  is  intensely 
technical,  and  that  it  supplies  in  itself  sufficient  proof  that 
legal  technicality  is  a  disease,  not  of  the  old  age,  but  of  the 
infancy  of  societies."  The  body  of  the  judicial  business  of 
the  popular  courts,  seven  and  eight  centuries  ago,  lay  in  ad- 
ministering rules  that  a  party  should  follow  this  established 
formula  or  that,  and  according  as  he  bore  the  test  should  be 
punished  or  go  quit.  The  conception  of  the  trial  was  that 
of  a  proceeding  between  the  parties,  carried  on  publicly, 

1  Ht^ne,  Early  Zaw  and  Ciutaiii,  c.  6 ;  Pop.  Qot.,  pp.  89-93 ;  EiWTa  in 
Aiigl»fiaxoii  Law,  3-3, 
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nndei  forms  which  the  commoiiil^  oversaw.  They  listened 
to  complaints  whioh  often  must  follow  with  the  minutest 
detail  certain  forms  "d«verbo  in.  verbum,"  *  whioh  must  be 
made  probable  by  a  "fore-oath,"  complaint-witnesses,  the 
exhibition  of  the  wound,  or  other  visible  conlirmatioa. 
There  were  many  modes  of  trial  and  some  range  of  choice 
for  the  parties ;  but  the  proof  was  lar^ly  "  one-sided,"  so 
that  the  main  question  was  who  had  the  right  or,  rather,  the 
privilege  of  going  to  the  proof.  For  determining  this 
question  there  were  traditional  usages  and  rules,  and  the 
decision  of  it  was  that  famous  Beweisurtheil,*  which  dis- 
posed of  cases  before  they  were  tried.  Siuce  the  trial  was 
a  matter  of  form,  and  the  judgment  was  a  determination 
what  form  it  should  take,  the  judgment  naturally  came  be- 
fore the  trial.  It  determined,  not  only  what  the  trial 
should  be,  but  how  it  should  be  oonduoted  and  when,  and 
what  the  consequence  should  be  of  this  or  that  result. 

la  these  trials  there  are  various  conceptions :  the  notion 
of  a  mi^oal  test,  like  the  effect  of  the  angel's  spear  upon 
Milton's  toad — 

"  Him  thna  Inteat,  Ithnrlel  with  hit  apou 

Touched  lightlj ;  .  .  .  np  be  itarte, 

Diaoorered  and  >nr)in*ed ; " 

that  of  a  call  for  the  direct  intervention  of  the  divine  justice 
(Jtidieium  Dei,  Qottesurthetl) ;  that  of  a  convenient  form 

>  So  oftcD  in  onr  older  records.  Thia  rigor  inrTlTei  now  cUefl;  in 
tb«  feding  Tales  of  crinintd  pleadiag.  It  in  intantting  In  the  great 
Stunts  of  Wales,  13  Edw.  L  (12S4],  to  see  the  contact  of  oar  old  law 
with  the  caKona  of  a  regina  still  lew  advanced.  In  certain  pleai 
(a  8),  the  demand  ii  to  bs  set  forth  in  wordi  stating  the  fact,  withont  any 
eiceptiou  foi  miatake  iu  words,  nan  obMtrvala  Uia  dura  eonMuttuditit,  Q/ii 
edit  a  lyllaba,  cadit  a  tata  eaata. 

Of  conrse  it  Is  to  be  remembered  that  in  tliii  hnih  of  formalism  lay, 
often,  the  tafegnard  of  men's  rights.  "  We  mB;  lay  with  the  great  Ro- 
manist of  onr  own  day,  that  funnalism  is  the  twin-horn  sister  of  liberty." 
S  P.  &  H.,  Hist.  Eng.  Iaw,  SSI. 

*  Bmnuer,  Dit  EnUlehmy  dtr  Schwurgirichle,  1T4  ;  Von  Bar,  Btirrii- 
uTikellipaniia.  Ai  regards  the  German  books  J  am  greatly  indebted  to  my 
friend  and  consin,  Gamaliel  Bnulfunl,  uf  Boston.  Wilh  lavish  geuemsity 
he  read  to  me  the  whole  of  the  two  books  joat  cited  and  several  other*. 
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or  formula,  sometimes  having  a  leal  and  olose  lelation  to 
the  probable  tmth  of  fact,  and  sometimes  little  oi  no  rela> 
tion  to  it,  like  a  child's  rigmarole  in  a  game  —  good,  at  all 
events,  for  teaching  a  practical  result ;  that  of  regulating 
the  natural  resort  of  maukind  to  a  fight ;  that  of  simply 
abiding  the  appeal  to  chance.  There  was  also,  coospieu- 
onsly  and  necoasarily,  the  appeal  to  human  testimony,  given 
under  an  oath,  and,  perhaps,  under  the  responsibility  of 
fighting  in  support  of  it  But  what  we  do  not  yet  find,  or 
find  only  in  its  faint  germs,  is  anything  such  as  we  know 
by  the  name  of  a  trial,  any  determination  by  a  court  which 
weighs  this  testimony  or  other  evidence  in  the  scale  of 
reason,  and  decides  a  litigated  question  as  it  is  decided 
DOW.  That  thing,  so  obvious  and  so  necessary,  as  we  are 
apt  to  thiok  it,  was  only  worked  oat  after  centuries.^ 

n.  Something  must  be  said  of  a  prelimiuary  matter,  of 
that  institution  of  the  complaint-witness,  —  called  also,  aa 
some  other  things  were  called,  the  Secta,*^ —  which  has  been 
the  source  of  much  confusion.  This  had  a  function  which 
was  a  natural  and  almost  necessary  feature  of  the  formal 
system  of  proof.*  When  the  proof  was  "one-«ided,"  and 
allotted  to  this  man  or  that  aa  having  merely  the  duty  of 
going  through  a  prescribed  form  to  gain  his  case,  it  was  a 
very  vital  matter  to  determine  which  party  was  to  have  it. 
If  there  was  to  be  a  trial,  it  might,  indeed,  be  a  privilege 
to  go  to  the  proof;  and  yet,  as  the  form  was  often  clogged 
with  technical  detail  and  had  little  or  no  rational  relation 
to  the  actual  tmth  of  what  was  involved  in  the  charge,  it 
might  be  very  dangerous  and  burdensome  to  be  put  to  the 
the  necessity  of  going  through  with  it.  The  forms  of  trial 
might  also  involve  bodily  danger  or  death.    Not  every  com- 

>  The  Muona  whiefa  rtiU  nuke  it  w  difficnit  to  refer  Intera*ttoiu>l  con- 
troveniee  to  the  istional  mode  of  trial  maj  help  tu  to  oudentend  ou 
oMei  law. 

*See  Bnumer,  Schw.  4SS  et  teq.;  P.  t  H.,  Hist  Eng.  Law,  ii.  609 

'Bnmner,  Schw.  170  etteq.,  ITS.    Lea,  Snp.  and  force, 4th  ed.SS-S. 
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plaint  or  afiSrmative  defence,  therefore,  was  allowed  to  put 
an  antagonist  to  his  proof:  there  must  be  Bomething  to 
Bupport  it.  This  notion  is  fixed  in  the  text  of  John's 
Hagna  Carta  (art.  38),  In  1215:  Suliui  hallivua  ponat  do 
e^ero  aliquem  ad  legem,  >  aimplici  loquela  tua^  sine  testibna 
fideliinu  ad  hoc  inductie.* 

*  Ab  to  tbii  term  Ux,  aee  iif/fii,  I99-S01. 

■  Biniiiwi'*  ezpLuiBtion  of  this  paganga  is  IodikI  ta  Sctiwurg.,  199- 
SOa  "If  %  loid  appMiB  with  a  eonplaiDt-witiicw  ogaiiut  hia  vwmU,  in 
luB  own  oonrt,  the  Tsnul  moat  aniwei,  klthopgh  no  witnewet  ue  brought. 
.  .  .  Sometimce  this  privilege  wbb  limited  so  thst  the  lord  hatl  it  bat  once 
a  jenr.  The  pririlege  of  the  Sec  [or,  as  we  ihoold  say,  the  ciowd]  in  this 
napect  was  miliiiuUd.  If  ft  lO/al  (^cer  sppeus  as  plaintiff  in  «  com- 
plaint betouging  to  hli  chief,  be  need  not  prodnce  anj  witueaa.  .  .  .  Even 
if  mch  a  covplaint  onlj  called  for  the  oatii  of  por^ation  fnun  the  defend- 
ant, jet  for  thit  there  was  need,  not  merelj  of  a  clear  eonscieiice,  bnt 
compnrgatora,  and  the  painful  formaliam  of  the  oath  might  odI;  too  eaailf 
bring  the  awearer  to  grleL  Article  38  in  Magna  Carta  maj  have  owed 
It*  origin  to  snch  conaiderationa  whan  it  pioTided, '  Nnllna  ballimaV  "  etc 
See  abo  Bnmner  in  Zeitaehrift  der  Savignr-Stiftang  (Germ.  Abt),it.  914. 
Compare  Qlanv.  ix.,  I,  and  ib.  Beames'a  trans.  393  n.  1.  Compare  alao 
Biw^on,  410  (mj  JL.D.  1S58).  Ad  timplicem  voeem  qveraitit  mm  Aobenf 
jttdiees  nacoM,  nae  part  dt  qua  qatritw,  dtfmdert  m  pa-  Ugem.  And  Bract. 
M,  B.  a.  caae  aeo  (1997) :  Et  gWa  .  .  .  prtdiehu  Rogenu  nichU  otauiit 
.  .  .  net  leetam  pmdaeit,  nee  carlan  profert,  nee  aliquid  aliud  niii  limpticem 
MCBM  nam,  Ac.    See  also  ib.  case  435,  and  ib.  iii.  caae  ISU. 

The  meaning  of  this  article  of  Magna  Carta  aeema  to  have  been  the 
■nbjeetof  diapnta  rerj earlj.  In  Y.  B.  39  &  33  Edw.  I.  BIB  (13(H),  after 
qnoting  the  principal  worda  and  setting  forth  two  interpretationa,  it  is 
■dd«d:  Alia*  intdltctui  et  ntelior,  quod  de/endeni  in  brevi  de  debilo  tt  in  aiiiB 
brtribiu  eommimilibiu  nan  ad  Itgem  ponatur  niii  gaerem  arranuivent  Mtctam 
Ecrnu  ean,  jrc  The  handwriting  of  the  M88.  of  thia  paoaage  ia  aaid  to 
be  of  tbetimeofSdw,  0.(1307-1397).  Compare  Coke  {3  Inat.  44),  citing 
the  "  Mirror." 

Ho]t,C.J.,iQ  Cit7  of  London  V.  Wood,  13  Mod.  U9,  678,  679  (ITOO-I), 
vatmed  upon  aoine  dabfooa  explanations  of  thia  article,  in  the  conne  of 
which  ha  tnlj  said :  "  The  witnesses  mentioned  hj  the  atatnta  are  not  to  be 
pnidBced  after  iane  joined,  or  to  be  croasezamined,  bnt  onl;  to  give  proof 
of  a  probkble  canse  of  Mction,  that  ia,  inch  proof  aa  we  now  require  of  a 
awAu  dfCiBiamdi,  when  we  grant  a  prohibition  to  ataj  a  suit  for  tlthea  in 
apeeia."  Compare  Webb  n.  Petta,  Noj,  44,  where  io  a  question  on  a  modns, 
"  it  WM  agreed  that  a  proof  (b;  bearaaj)  was  good  enongh  to  malntjln  the 
aatmlae  within  theatatnte  9  Edw.  6."  [c.  13,  s.  14.] 
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This  sort  of  "  witness,"  it  must  be  notioed,  might  ban 
DOtbmg  to  do  with  the  trial ;  he  belonged  to  that  stage  of 
the  preliminaiy  allegations,  the  pleading,  where  belonged 
also  proferb  of  the  deed  upon  which  an  action  or  a  plea  was 
grounded.  But  just  as  rules  belonging  to  the  doctrine  of 
profert  crept  over  in  modem  times,  unobserved,  into  the 
region  of  proof,  under  the  head  of  rules  about  the  "  best  evi- 
dence"' and  "parol  evidence,"  so  the  complaint-witnesses 
were,  early  and  often,  confused  with  proof-witnesses — a 
process  made  easy  by  the  ambiguity  of  the  words  " tettit" 
"  secta,"  and  "  witness."  The  complaint-proof  was  thus 
coofosed  with  the  old  "one-sided"  witness-proof,  with  the 
rational  use  of  witnesses  by  the  ecclesiastical  courts,  and 
with  the  proof  by  oath  and  oath-helper. 

One  complaint-witness  seems  originally  to  have  been 
enough,  and  in  the  procedure  leading  to  the  duel  or  the 
grand  assize  one  was  always  enough ;  but  generally  two  or 
more  were  required ;  and  as  in  the  duel  the  witness  might  be 
challenged,  so  in  other  trials  the  defendant  oould  stake  his 
case  on  an  examination  of  the  complaint-witDesses,  aod  if 
they  disagreed  among  themselves  he  won.  Apart  from  this, 
the  complaint-witn esses  need  not  be  sworn ;  they  might  be 
relatives  or  dependents  of  the  party  for  whom  they  appeared. 
As  they  were  not  necessarily  examined  at  all,  so  in  later 
times  they  were  not  even  produced,  and  only  the  formula  in 
the  pleadings  was  kept  up.  In  this  form,  as  a  mere  expres- 
sion in  pleading,  et  inde  producit  taetam,  the  tecta  continued 
to  live  a  very  long  life ;  so  that  within  our  own  time  we 
read  as  the  third  among  Stephen's  "principal  rules  of 
pleading,"  that  "  the  declaration  should,  in  conclusion,  lay 
damages  and  allege  production  of  suit.  .  .  .  This  applies  to 
actions  of  all  classes.  .  .  .  Though  the  actual  production 
has  for  many  centuries  fallen  into  disuse,  the  formula  still 
remains,  .  .  .  'and  therefore  he  brings  his  suit,'"  etc.*  It 
even  survived  the  Hilary  rules  of  1834. 

>  See  Thayn't  Caa.  Erid.  TM. 

■  Fleidiiig  (Tyler'a  ed.,  fcoin  the  Sd  Loud.  ed.  of  1637),  370-1. 
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It  was  the  offloe  of  the  aeeta  to  aapport  the  plaintifpB 
case,  in  advaiice  of  any  answer  from  the  defendant.  This 
support  might  be  such  as  to  preclude  any  denial,  as  where 
one  was  token  "with  the  mainour"  and  the  munour  pro- 
duced iu  court,*  or  where  the  defendant" e  own  tally  or  docu- 
ment was  produced,  or,  as  we  have  noticed,  where  a  defendant 
chose  to  stake  his  case  on  the  answers  of  the  seeta.  Doou- 
mecta,  tallies,  the  production  of  the  mainour,  the  showing 
of  the  wound  in  mayhem,  all  belong  under  this  general 
oonceptioo.  The  history  of  our  law  from  the  beginning  of 
it  is  strewn  with  cases  of  the  profert  of  documents.  This 
last  relic  of  the  principle  of  the  Saxon  fore-oath  and  the 
Korman  complaint-witness  was  not  abolished  in  England 
until  1862.* 

A  few  cases  will  illustrate  what  has  been  said  about  these 
things.  In  1202  *  in  the  King's  Court,  an  appeal  was  brought 
for  assaulting  the  plaintiff  and  wounding  him  with  a  knife 

1  ndgTBTB  haa  &  lively  thicteeDth  ceotur;  iUtutration  of  thb  in  hb 
llctioD  fonndod  on  fact, "  The  Hercluuit  and  the  Friar,"  1 73 ;  see  abo 
Palg.  Eng.  Com.,  iL  p.  clzxxvli,  pL  3]  (lasi);  a,  c.  Maitland,  PI.  Crown 
for  GloacsBter,  9a,  pi.  394  ;  ib.  45.  pi.  174,  and  notes  pp.  149,  ISO;  Fike'a 
Hiat.  Crinie,  i.  S3.  It  is  an  entire  miaapprebennon  to  inppoee,  a»  Stephen 
doM,  Hint.  Or.  Law,  i.  SSg,  tbaC  thia  ii  a  triaL  The  vexj  point  of  the 
maner  is  that  trial  Is  refoied.  Compare  Aas.  Clarend.,  a.  IS  (1166),  Am. 
North.,  a.  3  (I17S).  3  Br.  N.  B.,  case  1474  <ISS1>,  Stat.  Wall.  b.  14  (I2S4). 
TbieprinciplealtoeoreredatMe  that  were  not  to  pMa;  as  in  laas  (Br. 
N.  B.  iL,  CMC  194),  in  an  action  for  detaining  the  plaintlS'a  horse  which 
he  had  eeut  b;  hia  man  to  Stamford  market  for  sale,  it  ia  charged  that  the 
defendant  had  thrown  the  man  bom  the  liorae  in  the  market,  impriioned 
him  Are  dans  kept  the  horse  so  that  afterwards  he  was  seen  in  the  Earl  of 
Warenne'a  hanow  at  Stamford,  etc,  el  indt  producit  tectam  (giriag  teD  or 
eleren  namea).  The  defendant  defends  the  laldng  and  imprisonment  and 
kll,  word  for  word,  etc  "  Bnt  becanae  all  the  aforesaid  witnesaee  testif j 
that  tbejr  saw  the  hone  in  the  seisin  of  Richard  and  in  the  harrow  of  the 
£arl,and  thia  was  done  at  Stamford  market,"  the  defendant  had  his  day 
for  jadgment.  The  author  of  the  notebook  has  a  niemorandnm  on  the 
margin   at    ttua  caae  :    Nola  gvad  ea  qut    natdfata  timC  nm  indigait 

*  St.  15  &  IS  TiCq  c.  7S,  a.  99. 
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in  the  jair  and  arm,  "and  these  wounds  he  showed,^  and 
this  he  oflfers  to  prove  ...  by  his  body,"  In  1226*  William 
seeks  to  recover  of  Wairen  twelve  marks  on  acooant  of  a 
debt  due  from  his  father  for  cloth,  et  inde  producit  tectam 
que  hoc  tettatur.  Warren  oomes  and  defends,  and  asks  that 
William's  secta  be  examined.  This  is  done,  and  the  aeeta 
confess  that  they  know  nothing  of  it,  and  moreover  they  do 
not  agree  {divers*  sunt  in  omnihut  redtu)  ;  and  William  has 
no  tally  or  charter  and  exhibits  nothing,  and  it  is  adjudged 
therefore  that  the  defendant  go  quit  In  1229  *  Ada  demands 
of  -Otho  eleven  pounds,  which  her  father  had  lent  him,  and 
makes  profert  of  a  tally,  and  prodnoes  a  aecta  which  testi- 
fies that  he  owes  the  money.  Otho  denies  it,  and  is  adjudged 
to  make  his  proof  with  compurgators  —  defendat  at  dwf 
decima  Tnanu.*  A  case  in  1323  draws  attention  to  the  exact 
effect  of  the  complaint-proof.*  A  woman  claimed  dower, 
alleging  that  her  husband  had  endowed  her  ataentu  patris, 
and  put  forward  a  deed  which  showed  the  assent.  The 
defendant  traversed ;  some  discussion  followed  as  to  how 
the  i^sue  was  to  be  tried,  and  as  to  the  effect  of  the  deed. 
Counsel  for  the  defendant  said,  "The  deed  which  you  shov 
effects  nothing  beyond  entitling  you  to  an  answer."  .  .  . 
Counsel  for  the  plaintiff :  "  True,  but  ...  he  can  only  hare 
such  issue  as  the  deed  requires." 
With  the  gradual  discrediting  of  party  proof  and  the 

1  Thti  WM  good  old  Germanic  luags.    Bnumei,  Schw.  901.    Compan 
LL.  H.  1.,  idr,  S  {Thorpe,  L  608). 
■  Bractoa'a  Note  Book,  iii.,  cue  ISSS. 

*  Bracton'B  Note  Book,  ii.,  caw  ass. 

*  A»  to  the  meaning  of  thii  phiaae,  Me  P.  &  H.  Hilt  Eog.  Law,  Q., 
B98,  B.  4.  De  Orachj,  Anc  Coat,  de  Nom.,  193,  n.  6.  The  comiDon 
meaning  In  England  appean  to  IwTe  been  that  of  the  Statote  of  Walea 
{in  13S4),  cum  multcin  teeam  Jurraiitbai,  —  in  Coke'a  phiaae  "an  eleven 
and  himself,"  a  Init.  4B.  And  in  14M-S  Heedham,  Serjeant,  mjt  (T.  B. 
33  H.  VL  8)  ;  "  The  tenant  ihall  bring  hie  law  de  duodtdma  monu,  that  Is 
to  saj,  eleven  and  himself."  Compare  Sing  v.  Williams,  S  B.  ft  C.  53S 
(IBM);  B.  a.  4D.  &  R.  S,  infia,p.3S;  also  Laws  of  Cannte,  c.  SS,  Lea, 
Sup.  &  Force  («th  ed.},  4a 

*  T.  B.  Ed.  11  507. 
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formal  prooeduie,  the  seeta  steadily  faded  out.  The  "JSir- 
ror,"  irhioli  appears  to  liave  been  written  not  long  before 
1290,*  says :  "  It  is  an  abuse  tliat  a  plaint  should  be  received 
and  heard  where  there  are  no  suitora  presented  to  testify 
that  the  plaint  is  true."  *  Aa  early  as  1314  ^  we  find  counsel 
saying  that  the  Court  of  Common  Bench  will  not  allow  the 
aeeta  to  be  examined.  Yet  ten  years  later,*  a  demand  for 
exatniniog  the  aeeta  reveals  the  fact  that  the  plaintiff  has 
none ;  and  this  defeats  his  claim,  as  it  had  defeated  a  plain- 
tiffs claim  in  1199.^  •  li^nally,  in  1843,*  in  an  action  of  debt 
for  money  due,  partly  under  a  bond  and  partly  by  "  con^ 
tract,"  the  conrt  refused .  an  examination  of  the  teeta. 
We  read:  "Rich:  As  to  the  obligation,  we  cannot  deny 
it ;  as  to  the  rest,  what  have  you  to  show  for  the  debt  ? 
Moubray :  Good  suit  (teeta).  Sick :  Let  the  suit  be  ex* 
aniined  at  our  peril.  Moubray :  Is  that  your  answer  7 
Rich:  Yes,  for  you  furnish  suit  iu  this  case  of  contract 
in  lieu  of  proof  of  the  action.  Moubray;  Suit  is  only 
tendered  as  matter  of  form  in  the  count ;  wherefore  we 
demand  judgment.  Sh.  (J.) :  ^  It  has  been  heard  of  that 
suit  was  examined  in  such  cases,  and  this  opinion  was 
afterwards  disapproved  (reprove).  Sh.  (J.):^  Tes,  the 
same  Justice  who  examined  the  suit  on  the  issue  [jwr 

*  Haltlud,  "  Minor,"  p.  ixir. 

■ii.ie2,71.    CompveP.  &H.Hitt.EDg,i:«w,li.,  IIS. 

•  T.  B.  Ed.  n.  MS. 
*ii.  58S. 

•  S  Bat.  Cm.  ^tg.  109. 
•T.B.  I7Ed.  in.  48,  14. 

*  Wbetbei  ShardelowB  or  ShatMhoIl,  both  JndgM  of  the  Cooinioii  Beneli 
at  thi*  time,  I  do  not  know.  Selilea  eeemi  to  hare  miBconceiTed  this 
matter  when  he  Mid  (Hate  B,  Fortetcne  de  Land.,  c.  xxi),  after  citing  a 
owe  erf  trial  by  witaeMee,  in  ISM  (iafra,  p.  SI),  printed  for  ths  fint  time 
in  Haitland's  inTiluable  "Btacton's  Note  Book":  "The  proofs  of  both 
«daa  are  called  Kcto.  Itwaieither  this  or  somt  like  cue  that  Shard[elowe] 
eotended  in  IT  Ed.  IIL,  fol.  48  b,  in  John  Warrein'i  caae  —  speakbg  of  a 
justice  that  examined  the  unit.  And  it  appear*  [he  adds  tnil;]  there,  that 
nnder  Ed.  UL,  the  trodering  of  loit  or  proofi  waa  become  only  fotmal  a* 
at  (bis  cb?,  like  the  pUgii  d*  pnttqutndo." 
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tatue]  saw  that  he  erred  and  condemned  his  own  opinion. 
Gayneford:  In  a  plea  of  land  the  tendering  of  suit  is 
only  for  form,  but  In  a  plea  which  is  founded  on  contract 
that  requires  testimony,  the  suit  is  so  examinable  \tetmoin- 
allel  that,  without  suit^  if  the  matter  be  challenged,  the 
[other]  party  is  not  required  to  answer.  Sh.  (J.) :  Cer- 
tainly it  is  not  so ;  and  therefore  deliver  yourselves.  Bieh : 
Ko  money  due  him,"  etc.  The  thing  is  evidently  antiquated 
by  this  time.  And  yet,  as  we  saw,  it  continued  as  a  form  in 
pleading  for  nearly  five  centuries  longer. 

III.  The  old  forms  of  trial  (omitting  documents)  were 
chiefly  these:  (1)  Witnesses;  (2)  The  party's  oath,  with  or 
without  fellow-sweaters ;  (3)  The  ordeal ;  (4)  Battle.  Of 
these  I  will  speak  in  turn.  They  were  companions  of  trial 
by  jury  when  that  mighty  plant  first  struck  its  root  into 
English  soil,  and  some  of  them  lived  long  beside  it.  But, 
as  we  shall  see,  while  that  grew  and  spread,  all  of  these 
dwindled  and  died  out.^ 

1  For  eeitaio  other  modei  of  "trial "  Me  Stephon,  PI.  (T^ler'i  ed.), lU, 
1B9,  and  3  BlftckMone,  Com.  339.  ,-      , 

I  oie  the  word  "  trial,"  becauM  it  ia  the  word  in  common  tue  during 
lecent  centariea.  Bnt  aa  applied  to  the  old  law  thii  word  ia  an  anacliroD- 
llm.  Tlie  old  phraset  were  ^rabalio,  purgatio,  dtftniio  ;  leldom,  if  STer,  in 
the  earliei'  period,  triatio.  In  tho«  days  people  "  tried  "  their  own  issoea ; 
and  ereii  after  the  jorj  came  in,  e-ij.  io  the  early  part  of  the  thirteenth 
centQTj,  ooe  it  sometimee  naid  to  clear  hitnieU  {purgare  »)  b;a  jnrr; 
jnK  as  a  man  oaad  to  be  said  in  onr  colonies  to  "  clear  hinuelf  "  and  "  acquit 
himself "  b;  his  own  oath,  as  against  some  accnaations  and  teadmonf  of 
an  Indian.  FItid.  Col.  Rec  xi.  334,  3SS  (1673) ;  1  FroT.  Laws  Masa.  ISl 
(1693-^).  Triare,  from  the  French  trier,  is,  indeed,  seen,  althongfa  Tet]> 
■eldom,  in  our  earij  books,  t.g.  in  Bracton,  f.  IM  (say  I3S9) ;  Fleta,  ir.,  c 
1 1,  SB.  «  and  b  (mj  1390) ;  Britton,  f.  13,  and  the  "  Mirror,"  iiL,  c.  3«  (both 
Dear  the  same  date  as  Fleta) ;  bnt  Pollock  and  Haitland  (Hist  Eng.  Law, 
ii.,  596,  n.  3)  point  ont  a  more  probable  M8S.  reading  in  Bracton,  of 
tfrminandae,  instead  of  triandat,  and  suspect  the  text  of  Fleta.  In  Y.  B. 
30  4  31  Ed.  I.,  S38  (1309),  it  is  said  of  challenges  to  aevenl  jnrjmen  (rtf- 
iontur  per  reiiduoi  dt  duodecim.  In  that  centnr;  the  word  grew  commoD. 
In  1353  (Rot.  Pari.,  L,  348,  U)  it  Is  said  that  if  there  be  a  plea  before  the 
Major  of  the  Staple  et  lur  cto  pur  trier  eni  la  verite  eagveite  ou  proeve  mil  a 
prtndn,  if  both  are  foreigners,  (oi't  trig  per  utrra^u ;  if  both  are  deniieni. 
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(I)  Trial  by  Witneues. — This  appears  to  hare  been 
one  of  the  oldest  kinds  of  "  one-sided  "  proof.  TbeTe  was 
no  testing  by  oroBs-examination ;  the  operative  thing  was 
the  oath  itself,  and  not  the  probative  quality  of  what 
was  said,  or  its  persuasion  on  a  judge's  mind.*  Certain 
transactioiiB,  like  sales,  had  to  take  place  before  previously- 
appointed  witnesses.  Those  who  were  present  at  the  church 
door  when  a  woman  was  endowed,  or  at  the  execution  of  a 
charter,  were  produced  as  witnesses.  In  case  of  controversy 
it  was  their  statement,  sworn  with  all  due  form  before  the 
body  of  freemen  who  constituted  the  popular  court,  that 
ended  the  question.*  In  order  to  show  the  purely  formal 
character  of  this  sort  of  proof  in  the  period  of  the  Prankish 
kings,  even  where  counter-witnesses  were  allowed,  Bmnner 
refers  to  a  oapitnlary  of  Louis  le  D^bonnaire,  of  the  year 
819,  quoted  below  in  a  note.  It  will  be  observed  that  while 
he  who  suspects  that  witnesses  produced  against  him  are 
false  may  bring  forward  counter-witnesses,  yet  if  the  two 
sets  differ  hopelessly,  the  only  solution  of  the  diflScnlty 
that  offers  is  to  have  witnesses  from  each  side  fight  it  out 
together.* 

•Ptr  trie  per  dtaxeiiu,  etc  In  I38S  the  St.  li.  n.  it  I,  c  6,  provide*  that 
ni  fcri'fa*  .  .  .  per  inquiiitiontn  (i-iWur.  Eveiybodj  knowg  bow  lamiliu 
tha  vord  haa  become  in  Che  last  three  centuries. 

>  ^Tanner,  Schw.  54-69,  SI  el  seij.,  1 95  «( te; .,  Big.  FI.  A.  V.  xz.,  Stat. 
Wall.  (  14,  Ljtm,  HiA.  Dover,  ii.,  !9S,  294. 

*  Ai  to  dower,  tee  Bniimer,  Schw.  341-344,  43»-4S4;  FI.  Ab.  SI,  col.  3 
(1196). 

*  Si  qnii  cum  alters  il«  qnalibet  caiua  contentionem  babnerit,  et  teetei 
eoQtrft  earn  pet  jndicinm  proilacti  foerint,  ii  ille  falaoa  eoa  ee«e  aiupicatar, 
liceac  w  alioa  testes,  qnos  melioroi  potnerit,  contra  eoa  opponera,  ot  ven- 
cinm  testimonio  folsornm  testinm  perrenitaa  anperetDr.  Qaod  t\  amhn 
pan«B  teatiam  ita  inter  te  dinenBerint,  nt  nnlla  tenoa  una  pan  alteri 
ced«re  Telit,  eligantni  dno  ex  ipKiB,  id  est,  ex  atisqne  parte  nnoa,  qui  cum 
■cntiB  ec  fitscibiu  incaiapo  decerleot  ntra  pars  faliitatem,  ntra  Teritatem 
■no  taatimonio  seqaatnt.  Etcampioni  qni  victaa  fnerit,  propter  perjorlam 
qaod  aot^  pngnam  commisit,  dextera  maoni  ampntetnr.  Cieteri  veio 
ejoadem  p*rtii  testes,  qnia  falsi  appamerint,  mann«  inas  redimant ;  cDJOi 
oompodtionia  dns  paitas  et  contra  qnera  t«etati  sant  dent&i,  tertia  pro  fiedo 
•olramr.  —  (Otpitulan  Piimnm  LadoTici  Fii,  A.D.819.    Bal-axt,  Capitor 
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An  English  illustration  of  the  old  trial  by  wituesseB,  of 
the  date  of  1220-1,  and  bearing  marks  of  antiquity  then,  is 
found  in  the  Liber  Albus,*  where,  before  Hubert  de  Burgh 
and  his  associate  justices,  the  citizens  of  London  answer  as 
to  the  way  in  which  eertiun  rents  may  be  recovered  in 
I^ndon,  viz.,  by  writ  of  "  Gavelet,"  in  which,  if  the  tenants 
deny  the  servitium,  the  claimant  shall  name  aeetam  mtam, 
scilicet  duos  testes,  who  are  to  be  enrolled,  and  produced  at 
the  next  hustings.  "And  if  on  this  day  he  produce  the 
witoesses  and  it  is  shown  by  them  ut  de  visu  auo  et  audita, 
.  .  .  the  complainant  shall  recover  his  land  in  demesoe." 
This  is  also  incorporated  in  the  "Statute  of  'Gavelet'" 
usually  referred  to  as  10  Edward  II.  (1316) .' 

But  even  earlier  than  this,  here,  as  also  in  Normandy.'the 
old  mere  party  proof  by  wituesses  had,  in  the  main,  gone 
by.  Things  indicate  the  breaking  np  and  confusing  of  older 
forms ;  anomalies  and  mixed  methods  present  themselves. 
The  separate  notions  of  the  complaint  secta,  the  fellow- 
swearers,  the  business  witnesses,  the  communis  witnesses, 
and  the  jurors  of  the  inquisition  and  the  assize  run  together. 
It  Is  very  interesting  to  find  that,  as  the  Xorman  law  con- 
temporaneous with  our  earliest  judicial  records  shows  the 
same  breaking  up  and  confusion  as  regards  this  sort  of  trial 
which  we  remark  in  England,  so  it  is  the  same  classes  of 
oases  in  both  countries  that  preserve  the  plainest  traces  of 
it.  "In  my  opinion,"  says  Brunner,*  "ondoubtedly  we  are 
to  include  under  the  head  of  the  formal  witness-proof  these : 
(1)  The  proof  of  age ;  (2)  The  proof  of  death ;  .  . .  (3)  The 
proof  of  property  in  a  movable  chattel." 

laiia  Be^m  Fnucorani,  I.  601.)  Compara  Henry  IL  of  Engluid  in 
1186,  when  charten  tren  prodaced  on  both  Bidea;  "  IiU  carle  ejiaden 
aaCiqaitatU  lunt  et  ab  toden  rtge  Aedmardo  tmartani,  Neicio  gvid  dican  ; 
niii  u(  carte  ad  invicen  pagntMl"  Big.  FL  A. N.  239,  citJDg  Chran.  Joft 
de  Brake).  37  (Cund«D  Soc.). 

'  Miin.  Gild.  Lond.  i.  63. 

■  Bnt  in  1  St.  Bealm,  SSS,  it  i*  put  u  "teM^.  (netrt." 

*  Bnumer,  Schw.  189. 

*  Schw.  20fi. 
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(a.)  Age.  —  In  a  case  of  1219,  in  the  Common  Bench,* 
where  the  defendant  alleged  the  minorit;  of  the  plaintiff, 
the  plaintift  replied  that  he  was  of  full  s/ga,  and  thereof  he 
pat  himself  on  the  inspection  of  the  judges,  and  if  they 
should  doubt  about  it  he  would  piove  it  either  by  his 
mother  and  his  relatives,  or  otherwise,  as  the  court  should 
adjoi^.  The  judges  were  in  doubt,  and  ordered  that  he 
prove  bis  age  by  twelve  legal  men,  and  that  he  come  with 
his  proof  "on  the  morrow  of  souls."*  Now  these  twelve 
are  not  at  all  a  "  jury,"  for  the  party  selects  them  himself. 
At  the  page  of  Bracton's  treatise  where  he  cites  this  case, 
he  tells  OS  that  in  these  cases  the  proof  "  is  by  twelve  legal 
men,  or  more  if  there  be  need,  some  of  whom  are  of  the 
family  .  .  .  and  some  of  whom  are  not ; "  and  he  gives  the 
form  of  oath,  which  is  a  very  different  one  from  that  of 
the  jury.  First,  one  of  them  swears  that  the  party  is  or  is 
not  twenty-one  if  a  man,  or  fourteen  or  fifteen  if  a  woman 
-^tiemeDeut  adjuvet  et  tancta  Dai  evangelia  ;  and  then  in 
turn  each  of  the  others  swears  that  the  oath  thus  taken  is 
tme. 

In  a  peculiarly  interesting  part  of  bis  great  work  on  the 
jury,  Bmnner  points  out  that  the  old  witness-proof  was  in 
some  cases  transformed  at  the  hands  of  the  royal  power 
into  an  inquisition,  so  that  the  witnesses  were  selected  by 
the  public  authority,  as  they  were  in  the  ordinary  jury.* 
We  seem  to  see  this  way  of  blending  things  in  the  English 
process  de  aetate  probanda.  In  1397  *  we  read,  after  the 
statement  that  the  king's  tenants,  on  coming  of  age,  in 
order  to  recover  their  lands  must  sue  out  a  writ  of  aetaU 
pndaada,  that  those  who  serve  on  the  inquest  must  be  at 
least  forty-two  years  old,  "and  shall  tell  signs  to  prove  the 
time  of  the  birth,  as  that  the  same  year  there  was  a  great 
thunder,  tempest,  or  pestilence,  and  the  like ;  and  all  these 
signs  shall  be  returned  by  the  sheriff."    And  the  reporter 

>  BnOtm't  Kote  Book,  0.,  e»M  46 ;  citad  in  Bractoo,  t.  4M  b. 

■  See  aico  A.  lii.,  eiMllSl  (AD.  1134),  asdcM*  I3S3  (b  1330). 

■  Sw  mfta,  108,  lOS.  '  Bdkm,  337. 
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pate  it  as  a  query  whether,  since  this  is  proof  by  witnesaea 
(per  prove*),  there  may  be  leas  than  twelve,  llie  requiring 
of  the  age  of  forty-two  points  to  the  idea  that  they  must 
have  been  of  an  age  to  be  a  witness  when  the  child  was 
bom.  By  1615^  this  donbt  seems  to  have  been  settled: 
"  It  was  agreed  that  the  trial  of  his  age  shall  be  by  twelve 
jurors  ;  but  in  giving  their  verdict  every  juror  should  show 
the  reason  inducing  bis  knowledge  of  the  age,  such  as  being 
iron  gouipe,  or  that  he  had  a  son  or  daughter  of  the  same 
age,  or  by  reason  of  an  earthquake  or  a  battle  near  the  time 
of  the  biitb,  and  the  like."  Quaint  illustrations  of  these 
examinations,  of  the  year  1409,  are  found  in  the  Libar  d» 
Antiqui*  LegUmt.*  In  one  of  these  oases,  relating  to  a 
woman's  age,  each  of  the  twelve  makes  his  statement  sep- 
arately, and  each  is  asked  how  he  knows  it.  One,  sixty 
years  old,  says  that  be  fixes  the  age  by  the  fact  that  he  saw 
the  child  baptized ;  they  had  a  new  font,  and  she  was  the 
first  person  baptized  from  it.  Another,  a  tailor  of  the  same 
age,  says  that  he  held  a  candle  in  the  church  on  the  day  of 
baptism,  and  also  made  the  clothes  which  the  mother  wore 
at  her  purification.  Two  others,  over  fifty,  fix  the  day  by 
a  great  rain  aud  flood  which  made  the  river  overflow,  and 
filled  the  hay  with  sand.  Two  others  reooUect  that  their 
hayfromsix  acres  of  meadow  was  carried  away  by  the  flood. 
Two  others  remember  it  by  a  fire  that  bomed  a  neighbor's 
house.  Another  by  the  fact  that  he  was  the  steward  of  the 
child's  grandfather,  and  was  ordered  by  him  to  give  the 
nurse  who  told  him  the  news  twenty  shillings;  and  so 
on.  Similar  details  may  be  found  in  a  record  of  1297  *  and 
in  manorial  documents  of  1348.*  It  is  easy,  then,  to  see  bow 
in  this  sort  of  case  the  old  proof  by  witnesses  should  grad- 
ually fade  out  into  trial  by  jury  ;  for  the  old  jury  was 
nothing  but  a  set  of  triers  made  up  of  community  witnesses 

'Ksilwej,  176-7. 

*pp.  cxlix-diii,  Camden  Soc.  (IBiS). 

*F1.  Ab.  393,  col.  1. 

<  Baigent,  Crondal  Recordi,  431-436. 
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■elected  b7  the  king's  aatbotity.  The  old  mode  of  trying 
age  by  the  inspection  of  the  judges,  which  we  saw  in  1219, 
iras  practised  long ;  but  the  general  lule  became  established 
in  all  such  cases  that  the  judges,  if  in  doubt,  might  refer 
the  matter  to  a  jury.' 

(6.)  Oumerahip  of  Chattels.  —  There  were  other  sorts  of 
transformation.  We  hare  seen  *  hov  the  old  law  could  ad- 
mit oounter-wituesses  without  destroying  the  formal  nature 
of  the  proof.  With  the  refinement  of  procedure,  atfirmatire 
defences  came  to  be  more  distinctly  recognized ;  each  party 
had  to  produce  a  complaint  eecta.  There  grew  up  the  prao> 
tice  (whether  by  consent  of  parties  or  otherwise)  of  disposing 
of  the  case  by  examining  these,  and  deciding  it  according 
as  one  seeta  was  larger  than  the  other,  or  composed  of  more 
worthy  persons ;  and,  if  it  was  impossible  to  settle  it  on 
such  grounds,  of  going  to  the  jury.  The  seeta  in  such  cases 
tamed  into  proof-witnesses.  It  was  chiefly  such  a  class  of 
eases,  presently  to  be  mentioned,  that  brought  down  into 
our  own  century  the  name  of  "  trial  by  witnesses,"  and  the 
bet  of  a  oommou-law  mode  of  trial  which  had  not  sunk 
into  the  general  gulf  of  trial  by  jury. 

In  1234-5  *  there  came  up  to  the  king's  court  a  record  of 
proceedings  io  the  hundred  court  of  a  manor  of  the  Bishop 
of  Salisbury.  A  mare  bad  been  picked  up  in  the  manor, 
and  one  William  claimed  her  in  the  hundred  court  and  took 
her,  on  producing  a  sufficient  teota  and  giving  pledges  to 
produce  the  mare  aud  abide  the  court's  order  for  a  year  and 
a  day,  according  to  the  custom  of  the  manor.  One  Wake- 
lin  de  Stoke  then  appeared  as  claimant,  and  the  steward 
required  each  to  come  on  a  day  with  his  tecta. .  They  came, 

'T.  B.  ai  H.  Til  40,  58.  Brooke's  Ab.  Tri»l,  SO.  In  1875-6  (T. 
B.  SO  Edw.  nt.  e,  ia),  Catxmdiih,  Chief  JnMiM  of  the  Kiog'B  Bench, 
being  aaked  to  rlew  a  womati,  and  detenuiae  her  age  or  nonage,  declined, 
*ith  the  prompt  remark:  "There  ie  not  a  mas  in  England  who  can 
rightfy  adjadge  her  of  age  or  under  age.  Some  women  who  m  thiitj 
jean  old  win  eaem  eighteen." 

■  Ante,  p.  IT.  ■  Bracton's  ITote  Book,  iiL,  ewe  1111 
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et  Wakelinut  prodwsit  teetam  qvod  sua  aat,  et  twiiliter  Wil- 
kelnita  vonit  cum.  tecta  sua,  dieens  quod  Mwa  fiiit  et  eipulla- 
nata  (i.  e.,  foaled).  The  bundled  court,  findii^  itself 
puzzled  ajid  not  knowing  eui  incuTuiebat  prvbaeio,  postponed 
judgment  pro  offorciaTnento  habenda  {i.  e.,  semble,  in  order 
that  the  parties  might  increase  their  sectas).  Then  Wake- 
liQ  appeared  with  a  writ  removing  the  case  to  the  king's 
court  at  Westminster.  At  Weetminstei  William  produced 
bis  seota,  and  they  differed  tn  muUit,  et  in  tempore  tt  in 
atii»  circuTnstanciis,  some  of  them  saying  that  William 
bought  the  mother  of  the  mare  four  years  ago,  and  she  was 
then  pregnant  with  her  and  bad  a  small  white  star  on  her 
forehead;  and  some  that  it  was  six  years  ago  and  she 
bad  no  star;  and  some  agreeing  in  the  time  but  differ- 
ing abont  the  mark,  —  some  of  them  saying  she  bad  no 
star,  but  only  some  white  hairs  on  her  forehead,  and  some 
that  she  bad  no  star  at  all.  Wakelin  produced  a  leeta  that 
wholly  agreed,  all  saying  that  on  such  a  day,  four  yean 
back,  Wakelin  came  and  bought  a  sorrel  (toram)  mare  with 
A  sucking  colt,  and  gave  the  colt  to  one  John  to  keep. 
They  were  questioned  about  marks,  and  entirely  agreed  in 
saying  that  the  colt  had  the  left  ear  slit  and  part  of  the  tail 
cut  off,  and  that  she  was  black.  A  view  was  taken  of  the 
colt,  and  she  was  not  more  than  four  years  old  at  most,  or 
-three  years  and  a  half  at  least.  Then  an  official  of  the 
manor,  Thomas  de  Perham,  said  that  Wakelin,  before  he 
saw  the  mare  in  question,  told  her  color  and  all  the  marks 
by  which  she  could  be  identified,  and  that  William,  when 
!he  was  questioned,  did  not  know  her  age,  and  said  nothing 
distinct,  except  that  she  was  foaled  to  him.  The  case,- 
however,  went  down  again  for  judgment,  because  the 
Bishop  of  Salisbury  claimed  his  jurisdiction ;  et  quia  aeeta 
quam  WUhelmiu  proditeit  non  ett  tujffiexent  nee  aliquid  pro- 
bat  et  quia  loquela  ineepta  fait  infra  libertatem  epiaeopi 
,  ,  .  eoneeasa  eat  ei  et  teneat  unieuique  justieiam} 

1  Foi  the  theor;  of  such  cue*  Me  BnuuieT,   Schw.  431.    See   tito, 
tupra,  p.  IS,  n.  T. 
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(c)  Death.  — But  the  typical  sort  of  case,  and  the  long- 
eat-lived,  is  what  Selden  instances '  when  he  says :  "  But 
some  trials  by  our  law  have  also  witnesses  without  a  juryj 
as  of  the  life  and  death  of  the  husband  in  dower  and  in  eui 
in  viia."  This  continued  in  England  until  the  end  of  the 
year  1834.    A  case  or  two  will  illustrate  this  proceeding. 

In  1308  *  Alice  brought  a  cut  tn  vita,  and  Thibaud,  the 
tenant,  answered  that  the  husband  was  living.  The  woman 
offered  proof  that  he  was  dead,  hanged  at  Stamford ;  the 
tenant  the  same,  that  he  was  alive,  itHnt  que  eelui  que  mend 
provereit  mend  averott.  "Alice  came  and  proved  her  hus- 
band's death  by  iouijuretx,  who  agreed  in  everything ;  and 
because  Thibaud's  proof  was  meliour  et  greyneare  than  the 
woman's  proof,  it  was  adjudged  that  she  take  nothing  by 
her  writ."  In  Fitzherbert,*  what  seems  to  be  the  same 
case  is  briefly  referred  to,  and  there  we  read  that  they 
were  at  issue,  iatint  CfSti  aue  inieulx  prove  mievlx  av.;  aud 
the  tenant  proves  by  sixteen  men,  etc.,  and  the  demandant 
by  twelve;  and  because  the  tenant's  proof  "fuit  greindr 
than  the  demandant's,  it  was  awarded,"  etc  If  we  take 
7itzherberf  s  account  to  be  accurate,  it  might  appear  that 
the  twelve  men  on  each  side  cancelled  each  other,  and  left 
a  total  of  four  to  the  credit  of  the  tenant,  a  result  which 
made  his  proof  the  better.*  This  old  catch  of  qui  mieulx 
prove  mieulx  av.,  a  pretty  certain  badge  of  antiquity,  ap- 
pears  again  sixty  years  later.  A  woman  brought  an  appeal 
for  her  husband's  death.  The  defendant  said  he  was  alive. 
The  parties  were  directed  to  bring  their  witnesses,  et  celui 
qui  meueh  prova  meuck  av.*  In  1560,  in  the  interesting  case 
of  Thome  v.  Solff,*  we  have  an  instance  where,  in  dower, 

■  Sdden,  Forteacne  de  Lwd.,  e.  si ,  n.  B.  For  earlj-  caiiee,  tee  Wm.  Salt 
SocCoU.{SUiffordihiie),  111,190-131(1903),  and  Br. N.B.ii.cAse396(iaS9). 

*  T.  B.  Edw.  n.  M.  *  Trial,  46, 

*  DjBT,  185  a,  pi.  6B,  qnotec  thia  cam  u  showing  four  witaeiiiea  tor  the 
Toman  and  twelve  foi  the  tenant. 

*  Lib.  Am.  3T3,  M ;  Brooke,  Atx,  Trial,  90,  makes  the  phraM  read  txttf 
jai  nient  pnvera  nient  artra. 

•Djer,  1S9  a,  (ed.  I60I);  a.  o.  Old  Benloe,  SB.  CompMe  Bastall't 
EntriOT  (ed.  1&79),  Dower,  Barre,  1,  for  anotliei  caw  in  1569. 
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iasae  was  taken  on  the  death  or  life,  and  tlie  parties  were 
called  on  to  inform  the  court  "per  proves,  {i,  e^  witnesses} 
ut  oportet"  The  demandant  brought  two,  "who  were 
swom  and  examined  by  Leonaide,  second  prothonotary." 
These  statements  are  entered  in  full  on  the  record,  which 
is  all  given  in  Benloe's  report.  The  two  statemeots  occupy 
about  a  page  of  the  folio.  Then  it  is  recorded  that  the  ten- 
ant  produced  no  witnesses,  and  the  court  admits  what  is 
offered,  aa  bonam,  probaMlem  et  veram  probalionem,  and 
gives  judgment  for  the  demandant.  Dyer  connects  this 
with  the  old  law  by  citing  Btactou,  302,  where  he  speaks  of 
deciding  in  such  cases  according  to  the  probatio  magia  valida. 
The  number,  rank,  and  positifht  of  the  witnesses  are  what 
Bracton  alludes  to.*  But  it  is  probable  that  by  the  time  of 
Thome  v.  Bolff  the  rational  method  of  conducting  the  "  trial 
by  witnesses "  had  taken  place ;  for  Coke,  halt  a  century 
later,*  in  enumerating  "divers  manners  of  trials,"  des- 
ignates this  as  "  trial  by  the  justices  upon  proofs  made  be- 
fore them ; "  and  so  Comyns,  a  hundred  years  afterwards.* 
Blackstone,  however,  later  in  the  last  century,*  and  Stephen/ 
pour  back  again  this  new  wine  into  the  old  bottles  and  call 
this  wholly  modem  thing  by  the  old  name  of  "trial  by 
witnesses."  Blaokstone's  explanation  of  it  shows  little 
knowledge  of  its  history.  At  last  this  venerable  and  trans- 
formed relio  of  the  Middle  Ages  was  abolished  in  Eng- 
land, when  real  actions  came  to  an  end  by  the  statute  of 
1833. 

(2.)  Trial  bj/  Oath. — As  the  Anglo-Saxons  required 
from  a  plaintiff  the  taking  of  a  fore-oath,  so  the  defendant 
was  allowed  sometimes  to  clear  himself  merely  by  his  own 
oath;  the  case  was  "tried"  by  that  alone.    Bat  the  great 

I  Compue  PL  Ab.  M7,  col.  I-S  (lasa,  20  Edw.  L). 

*  Cam  of  th«  Abbot  of  SOata  Uercella,  9  Co.  30  b. 

■  OigMt,  Trial,  (B).  For  a  spedmen  of  what  mEght  b«  called  trial  bj 
witn«sBM,  MO  St.  B  &  S  Edir.  YI.  c  4,  b.  3  (1553). 

*  Com.  iii.,  c  as. 

*  PlMding,  Tfler'a  od.  (from  Cha  3d  Eog.  ed.,  1837),  I U,  131. 
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mediseral  form  of  trial  by  oath  was  where  the  party  swore 
with  oath  helpers  —  compurgation.  In  the  Salic  Law,  that 
**  manual  of  law  and  legal  procedore  for  the  use  of  the  free 
judges  in  the  oldest  and  most  nearly  uuiversal  of  the  organ- 
ized Teutonic  courts,  the  court  of  the  hundred,"  *  in  the  fifth 
century,  we  find  it.*  It  conticaed  among  the  Qermanio 
people  iu  full  force.  These  fellow-swearers  were  not  wit- 
nesses ;  they  swore  merely  to  the  truthfulness  of  another 
person's  oath,  or,  as  it  was  refined  afterwards,  to  their  belief 
of  its  truth.  It  was  not  requisite  that  they  should  have 
their  own  knowle^  of  the  facta.  Although  constantly 
called  by  the  ambiguous  name  testis,  they  were  not  wit- 
uessea.  They  might  be,  and  perhaps  originally  should 
be,  the  kinsmen  of  the  party.* 

In  our  own  early  books  this  was  a  great  and  famous 
"trial,"  and  its  long  survival  has  made  it  much  more  famil- 
iar  to  the  modem  English  student  than  some  of  its  medi»- 
val  companions.  It  was  the  chief  trial  in  the  popular 
courts,  and  as  regards  personal  actions,  in  the  king's  courts, 
where,  in  real  actions  also,  it  was  resorted  to  in  incidental 
qaestious.*  In  the  towns  it  was  a  great  favorite.  An  early 
and  qu^t  illustration  of  it  is  found  in  the  Cuatumal  of 

1  Maino,  Early  I*w  and  Cutom,  lU. 

■  Heueli  k  Kem  col.  SOS,  xxxrii ;  aod  im  it.  EztnTBgantia,  B,  p.  431'; 
Lea,  Sup.  ami  Force,  4th  ed.  34, 4S. 

I  Lea.  Snp.  and  Forco,  4th  ed.  Mr.  Lea'a  excellent  book  i«  foil  of 
inatroction.    Lewii,  Anc  I^in  of  Walea,  30,  113. 

*  Palgiare,  Eng.  Com.  L  363-3.  GUnv.  Till,  9,  Bigelow,  PI.  A. 
ft.  XTiil-  For  it*  exteii*t*e  dm  In  tbe  manor  eonrta,  see  Selden  Soc 
FablicatiDDi,  to1<.  U.  and  It,  The  highlj  formal  character  which  it  «ome- 
timeatook  on,  and  the  perili  which  attended  it,  are  fllmtrated  in  a  paMaga 
ftom  an  nnpnblished  treatise  of  the  foarteenth  centnr j,  preeerred  bj  Pro- 
fenoi  Maitland  in  it.  toI,  It.  p.  17.  All  comei  to  nanght  if  the  principal 
iritfadnwe  bU  band  from  the  book  while  swearing,  "  or  does  not  saj  the 
worda  in  foil  aa  tti»j  are  charged  againat  him.  ...  If  a  defendant  faili 
to  make  hii  law  he  hai  to  pay  whaterer  the  plaintiff  haa  thonght  fit  to 
demand."  We  are  t<M  (Le*,  Snp.  and  Force,  4th  ed.  76)  that  in  th«  city 
of  LiUe.  down  to  the  year  13G1,  the  position  of  every  finger  wai  deter 
mined  by  law,  and  the  alighteat  error  lo«t  the  anit  irrcTocably. 
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Ipevich,  drawn  up  aboat  the  year  1201  by  way  of  preserr. 
ing  the  old  nsi^s  of  the  town,  and  again  oompiled  a 
haodred  years  later  because  of  the  loss  of  the  older  copy.* 
In  debt  between  citizens  of  the  town,  the  party  who  had  to 
prove  his  case  was  to  bring  in  ten  men ;  fire  were  set  on 
one  side  and  five  on  the  other,  and  a  knife  was  tossed  ap  in 
the  space  between  them.  The  five  towards  whom  the  handle 
lay  were  then  set  aside ;  from  the  other  fire  one  was  re- 
mored,  and  the  remaining  font  took  the  oath  as  compar- 
gators. 

In  oriminal  oases  in  the  king's  oonrts,  of  the  graver  sort 
at  any  rate,  compurgation  is  thought  to  hare  disappeared  in 
consequence  of  what  has  been  called  "the  implied  prohibi- 
tion" of  the  Assize  of  Clarendon,  in  1166.*  But  it  remained 
long  in  the  local  and  in  the  ecolesiastioal  courts.*  Palgrave* 
preserves  as  the  latest  instances  of  oompnrgatioc  in  crimi- 
nal cases  that  can  be  traced,  some  cases  of  1440-1,  in  the 
Hundred  Conrt  of  Winchelsea  in  Sussex.  They  are  oases 
of  felony,  and  the  compurgation  is  with  thirty-six  neighbors. 
They  show  a  mingling  of  the  old  and  the  new  procedure. 
On  April  4, 1436,  Agnes  Aroher  was  indicted  by  twelve  men, 
sworn  before  the  mayor  and  coroner  to  inquire  as  to  the 
death  of  Alice  Colynboui^h.  Agnes  addueta  fuit  in  plena 
kundredo  .  .  .  modo  felonico,  nuda  eapite  et  pedibus,  di»- 
eincta,  et  manVtua  deligatia  ;  tendetu  numttm  »uam  dexteram 
altam,  per  eoTnmunen  elerUum  arremata  fuit  in  kit  verina 
(and  then  follows  in  English  a  colloquy):  "Agnes  Archer, 

)  Black  Book  of  tha  AdminltT.  il.  170-173. 

■I^ke,  Hist.  Crime,  i.  ISO:  "The  mode  of  trial  wu  to  be  whmt  it  had 
been  before  the  ConqnMl,  with  the  difference  that  compurRatioD  «a*  no 
lon^T  permitted  in  thoee  caaM  which  wen  of  niffldent  impoftance  to  bo 
bioaght  before  the  jorticBa  in  OTre."  See  Stnbba,  Select  Chatten  (6th  ed.) 
143,  Valg.  Com.  L  159,  Ftke,  Rut.  Crime,  i.  199, 193. 

'  Compare Pa]|^Te.  Merchantand  Friar,  iSS-3.  Ai  to  tbU''tria]"  in 
the  eccl«ti»ttiea1  conrti,  see  Pollock  and  Haitland,  Hitt.  Eng.  Law,  1.  43S. 
Compare  Dr.  Rooke'a  cue,  Oaidinei,  Star  Chamber  and  Hi^  Commiidon 
CaaM  (Camd.  Sac),  176. 

*  Com.  iL,  p.  exrl,  note ;  compare  ib.  i.  117. 
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is  that  tby  name  ?  which  answered,  jee.  .  .  .  Thoa  art  en- 
dyted  that  thoa  . . .  felonly  morderiste  her  with  a  koyff  fyre 
lymeB  in  the  throte  stekyng,  throwe  the  wheche  stekyng  the 
saide  Alys  is  deed.  ...  I  am  not  gnilty  of  thoo  dedyB,  ne 
noon  of  hem,  God  help  me  so.  .  .  .  How  wylte  thou  abquite 
the  ?  ...  By  God  and  by  my  neighbours  of  this  town." 
And  she  was  to  acquit  herself  by  thirty-six  compurgators 
to  come  from  the  vill  of  Wiochelsea,  chosen  by  herself.' 

The  pririlege  of  defending  one's  self  in  this  way  in  pleas 
of  the  crown  was  jealously  rained  by  the  towns  j  it  was 
easier  and  safer  than  the  jury.  London  had  it  in  its  char- 
ters. In  the  few  Anglo-Saxon  words  of  the  first  short 
charter  granted  by  the  Conqueror  and  still "  preserved  with 
great  care  in  an  oaken  box  amongst  the  archiveB  of  the 
oity,"*  there  is  nothing  spedfic  upon  this.  But  in  the 
charter  of  Henry  L,  s.  6,  the  right  of  a  citizen  is  secured 
in  pleas  of  the  crown,  to  purge  himself  by  the  usual  oath ; 
and  this  is  repeated  over  and  over  again  in  charters  of  suc- 
ceeding kings.*  Henry  III.,  in  bis  ninth  charter,  cut  down 
the  right,  by  disallowing  a  former  privilege  of  the  accused 
to  supply  the  place  of  a  deceased  compurgator  by  swearing 
upon  his  grave.*  There  was  the  '|  Great  Law,"  in  which 
the  accused  swore  with  thirty-six  freemen  (six  times,  each 
time  with  six),  chosen,  half  from  the  freemen  of  the  east 
side  of  the  rivulet  of  Walbrook,  and  half  from  the  west; 
they  were  not  to  be  chosen  by  the  accused  himself,  nor  to 
be  his  kinsmen  or  bound  to  him  by  the  tie  of  marriage  or 

1  SometiniM  It  ma  the  rals  thai  tirslTe  of  tlia  thiit;-dx  prodncfld 
bj  the  acciuMd  wen  set  aude  on  the  kJDf^s  behalf,  trnd  tvelva  bj  the  tuim, 
and  thM  only  the  ramalniDg  twelve  swore  with  the  accnied.  See  the 
CQMaraslB  of  WiDchelvea,  Dover,  RotnDej,  Rje,  uid  Sandwich  In  John 
Lj-on'i  History  of  Dorer,  II.  3B&.  I  %ra  indebted  to  mj  eolleagne  Dt. 
Charlea  GroM  for  tb<t  raference. 

■  Noiton'a  London, 334,  note.    Palf^re,  Merchant  and  Friar,  IBO. 

■  Of  Homy  U.,  Richard,  John,  Heniy  IlL,  the  three  Edwarda,  and 
Biehard  IL    For  the  charten,  (ee  Liber  Albu,  Hun.  Oild.  Loud.  I.  IM 

*  Lib.  Alb.,  Hon.  Gild.  Lond.  i.  137-6 :  il.  Riley'a  ed..  Its,  ante. 
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any  other.  Tiia  accused  might  object  to  tbem  for  reason- 
able cause ;  they  were  chosen  and  struek,  much  after  the 
way  of  a  modem  special  jury.  The  "Middle  Law"  and 
"  Third  Law  "  were  like  this,  but  had  eighteen  and  six  cent 
purgatore  respectively.'  In  civil  oases  of  debt  and  trespass, 
compurgation  with  six  others  was  the  rule  in  London ;  or, 
if  the  defendant  was  not  a  resident,  with  only  two  others. 
If  he  had  not  two,  then  the  foreigner  was  to  be  taken  by 
a  sergeant  of  the  court  to  the  six  ohurohes  nearest,  and  to 
swear  in  each.* 

In  the  king's  conrts  the  earliest  judicial  records  have 
many  oases  of  this  mode  of  trial;  e.ff,  in  1202,  in  the  Bed- 
fordshire eyre,  where,  in  an  action  for  selling  beer  in  the 
borough  of  Bedford  by  a  false  measure,  the  defendant  was 
ordered  to  defend  herself  "  twelve-handed ; "  and  she  gave 
pledges  to  make  her  "law"  (vadiavii  legem.).*  In  1382,* 
among  the  measures  of  relief  from  litigation  following  acts 
done  in  the  recent  insnrrections,  people  ohai^ed  with  tres- 
passes are  allowed  purgare  *e  hy  three  or  four  fellow- 
swearers.  In  Wales  the  assache  was  in  existence  in  1413, 
requiring  the  oath  of  three  hundred  persons,  and  it  was 
found  necessary  in  St  1  Henry  V.  c.  6,  to  relieve  those 
who  had  been  loyal  in  a  late  rebellion  from  the  hardships 
of  so  formidable  a  "trial." 

From  being  a  favored  mode  of  trial,  this  "  law,"  or,  as  it 
is  commonly  called,  "  wager  of  law,"  from  its  preliminary 
stage  of  giving  pledges  to  perform  it,  steadily  tended  to  be- 
come a  thing  exceptional ;  not  going  beyond  the  line  of  the 

•  IJber  Albiu,  Mnn.  QQd.  Load.  I.,  ST-B9,  9a,  104,  aos;  iij/hi,  IM. 

■  A  good  Anglo-Suon  method.  Flet*,  Lib.  S,  c.  63,  s.  IS,  girea  the 
meichanCs'  way  of  proTtnga  taUy  hf  his  own  omth  in  niae  chnicbM.  H« 
WM  to  awekr  to  the  iune  thing  in  each,  and  then  retnm  to  OnUdhall  for 
jadgment.  As  to  the  tally,  iM  T.  B.  30  ft  31  Edw.  L  68,  30*,  330,  Y.  B. 
Edw.  n.  378,  Black  Bk.  Adm.  ii.  IIS. 

•  M^ll.  PI.  Cr.  i..  caM  »1 ;  8.  o.  ROg.  Com.  IL,  p.  cxix,  note.  And  ao 
elwwher*  abondantly  in  the  «aili«at  Te«»di;  t.  g.in  1198-9,  Bot.  Cm 
Beg.  i.  !00.    And  we  GladvUl,  Bk.  1,  ce.  9  and  16  (1187J,  Bnctco,  4ia 

•  St.  6  Rich.  IL  c  B. 
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precedents,*  and  within  that  lina  being  a  mere  privilege,  an 
optional  trial  alongside  of  the  growing  and  now  nstial  trial 
by  jury.  In  the  newer  forms  of  action  it  was  not  allowed, 
and  finally  it  soryived  mainly  in  detinue  and  debt.*  Yet 
within  a  narrow  range  it  held  a  firm  place.*  In  1440,*  iD 
debt  for  board,  Yelverton,  for  plaintiff,  tried  to  maiotaio 
that  the  defendant  could  not  have  his  law  of  a  thing  "  which 
lies  in  the  oonusanoe  of  the  pais."  But  the  court  held  other- 
wise and  the  defendant  had  his  law.  In  1464-6,*  there  was 
a  great  debate  among  the  juices  over  a  demurrer  to  a  plea 
of  non-mammons  in  a  real  action,  with  "ready  to  aver  per 
pais."  It  was  insisted  by  Fnsot  (C.  <T.)  that  this  lay  in 
the  knowledge  of  the  pais,  and  that  all  such  things  should 
in  reason  be  triable  by  the  jury.  He  admitted,  however, 
that  the  practice  had  been  otherwise.  His  associates, 
Danvers  and  Danby,  agreed  with  him ;  while  Uoile  and 
Ayshton  pressed  strongly  the  more  conservative  doctrine, 
"This  win  be  a  strong  thing,"  said  Moile ;  "  it  has  not  been 
done  before."  "  Since  waging  law,"  said  Ayshton,  "  has 
always  been  practised,  and  no  other  way,  this  proves,  in  a 
way,  that  it  is  un  posUwe  ley.  All  our  law  is  directed 
(ffuide)  by  usage  or  statute ;  it  has  been  used  that  no  one 
w^es  his  law  in  trespass,  and  the  contrary  in  debt ;  so  that 
we  should  adjudge  according  to  the  use,"  etc  No  decision 
in  the  case  is  reported.  But  Brooke,  in  his  Abridgment,  in 
the  next  oentory,  gives  the  latter  view  as  optima  opinio.* 

<  8m  H.  Ab.  391,  col.  1  (ia9S-4). 
■Stepb.  PL  (Tyler'»od  )  131-2. 

*  It  wM  allowed  ■ometimea  where  it  seemed  deaiiBhle  to  Tellero 
ft  pu^  agBinit  ft  burdenaome  or  nnfmir  claim:  '3-  in  1363,  againn  the 
claim  of  Loadonen  that  auothei  wu  itidebWd  to  them,  when  tbey  bad 
taken  no  tally  or  deed,  and  offered  to  prove  it  merely  par  lour  papin. 
So  in  1403  (St.  9  B.  IV.  cS)  it  is  protected  Against  cootri'sncea  for 
depriving  one's  tArenuy  of  it,  and  driving  him  to  an  inqneit  of  no- 
friendlj  ndghbon.  Jenkioa,  Bep.  ix,  among  "  Abnaee  of  the  Im,w," 
DDmbera  "  the  taking  awaj  wager  of  law  npon  nmtiactB." 

*  Y.  B.  19  H.  VI.  10.  M.  •  Y.  B.  S3  H.  VI.  7,  83. 
■For  the  wtabliihed  mle  in  snch  oms  see  ^Rot.  Car.   Reg.  IZS 

(IIBS),  Btacton,  334  b.,  365,  T.  ,B.  30  &  31  Edw.  L  IS9  (1309),  Y.  B.  IB 
Ziw.  HL  SM  (1&41). 
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In  1492,1  Sebastian  Giglis,  "merchaant  of  Venyoe,"  com- 
plains to  the  Chanoellor  against  Robert  Welby,  as  having 
exposed  him  to  the  repayment  of  money  advanced  to  Robert 
by  a  third  party  at  the  plaintiETs  requeut,  by  waging  his  law 
"as  an  tmtrue  Cristenman,"  when  sued  for  it  by  this  third 
party,  who  haa  now  come  upon  the  plaintifE  and  demands  it 
of  him.  Robert  had  signed  a  "  bill "  for  it,  but  nothing  under 
seaL  Robert's  answer  admitted  receiving  the  money,  but  set 
forth  that  he  was  acting  as  an  ^ent  of  King  Richard  III.  and 
"  wrote  a  bill  of  receipt  ...  to  the  intent  that  the  said  bill 
.  .  .  might  have  been  a  remembrance  to  the  said  late  Ring 
for  repayment  of  the  said  Bum,"  After  a  bearing  the  Chan- 
cellor decreed  that  inasmuch  as  the  defendant  admitted 
receiving  the  money  and  showed  no  payment  or  exoneration, 
or  any  reasonable  ground  for  being  exone^ted,  he  should 
pay  the  money  to  the  plaintiff.  The  effect  of  this  case 
seems  to  be  overstated  by  Spence, '  in  saying  that  the  mer^ 
chant  was  relieved  "  from  the  consequences  of  the  defend- 
ant having  wf^ed  his  law.  .  .  .  This  interference  of  the 
Court  of  Chancery  no  doubt  had  its  effect  in  causing  this 
ancient  mode  of  proof  ...  to  go  into  disuse."  The  case 
is,  indeed,  very  significant,  but  it  will  be  remarked  that 
the  court  by  no  means  directly  relieved  the  party  himself, 
who  had  lost  by  a  good  and  established  form  of  trial. 
It  relieved  Sebastian,  and  not  the  plaintiff  in  die  other 
litigation. 

A.  century  later,  in  1687,*  when  compnTgation  had  become 
less  usual,  and,  in  the  eyes  of  the  Cbuicellor,  almost  archaic, 
we  read  that  the  Star  Chamber  refused  to  deal  with  one  who 
waa  alleged  to  have  sworn  falsely  in  makii^  his  law;  "the 
reason  was  because  it  was  as  strong  as  a  trial.  And  the 
Lord  Chancellor  demanded  of  the  judges  if  he  were  dis- 
charged of  the  debt  by  waging  of  his  law ;  and  they 
answered  'yea.'    But  Manwood  (C.  B.)  said  that  it  was 

1  Cti.  Pioc  in  Chane.  L  ecxx-euiii  cited  in  Spence  Eq.  Jnr.  L  EM. 

*  Vbi  n^ira, 

>  QoldtboroDgh,  91,  pi.  13 ;  Doctor  ud  Student,  IJ.  c.  U,  end. 


Digilzed  by  Google 


THE  OLDEB  U0DE8  OP  TBUL.         31 

tha  folly  of  tlie  plaiDtiff,  because  that  he  may  change  his 
action  into  an  action  of  the  case  apon  an  asaampsit,  wher& 
in  the  defendant  cannot  wage  bis  law."  In  his  report  of 
Blade's  Case  (1602)  Coke  remarks*  that  courts  will  not 
admit  a  man  to  wage  his  law  without  good  admonition  and 
due  examination. 

After  another  century  this  procedure  still  keeps  its  plaoe, 
but  it  is  strange,  and  the  profession  has  lost  the  olne.  In 
1699,  in  the  Company  of  Glaziers  Case,*  in  debt  on  a  by- 
law, the  defendant  had  his  law.  When  be  came  with  his 
oompnrgatorfl,  the  plaintiff's  counsel  nrged  that  the  court 
need  not  receive  him  to  his  oath  if  he  were  swearing  falsely 
or  rashly;  " aed,  per  Holt,  C.  J.,  'We  can  admonish  him, 
but  if  be  will  stand  by  bis  law,  we  cannot  binder  it,  seeing 
it  is  a  method  the  law  allows.' "  The  reporter  takes  the 
pains  to  describe  the  details  of  tbe  proceedings,  as  if  they 
were  ontamiliar ;  •  and  at  the  end  of  it  all  be  adds ;  "  Per 
Nortbey  (plaintiffs  counsel),  this  will  be  a  reason  for  ex- 
tending indebitatus  assumpsits  further  than  before.  Holt^ 
C.  J.  We  will  carry  them  no  further."  In  the  next  case,* 
where,  in  a  similar  matter,  two  or  three  years  later,  the 
court  refused  wager  of  law  in  debt  on  a  t^-law,  Holt^ 
C.  J.,  said  that  the  plaintiffs  counsel  yielded  too  much 

»  4  Hep.,  p.  95. 

*  Adod.,  3  Salk.  083. 

*  "Tbe  detendant  wm  Nt  at  the  right  eonwr  ot  tin  bar,  irlthoot  tbe 
bM,  knd  the  taconduy  Mk«d  him  if  be  wu  read;  to  wage  hii  law.  He 
•nairered  yea ;  then  he  laid  hl>  hand  npon  the  book,  and  then  the  plaintiff 
waa  called ;  and  a  qtieation  therenpon  itom  whether  the  plaintiff  waa 
demandable  1  And  a  diversity  taken  where  he  perfecta  hig  law  Inatsntec, 
and  where  a  dajie  given  in  the  tame  term,  and  when  In  another  term.  Ae 
to  the  last,  they  held  he  waa  demandable,  whether  the  day  given  waa 
in  the  iame  term  or  another.  Then  the  conrt  admoniihed  him,  and 
alao  hie  tampnrgtiXon,  wUch  they  regarded  not  eo  mnch  as  to  deeiit  from 
It;  accordingly,  the  defendant  waa  awom,  that  he  awed  not  the  money 
modo  ttjbrma,  aa  the  plaintiff  had  declared,  nor  any  penny  thereof.  Then 
hia  compnrgatora  atanding  behind  him,  were  called  orer,  and  each  held  np 
hia  right  hand,  and  then  laid  thur  handa  upon  the  book  and  awore,  thtt 
tlwy  believed  what  the  defendant  awore  waa  tme." 

*  London  r.  Wood,  is  Mod.  669,  SM. 
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in  the  Qlaziers  Case :  "  It  was  a  gudgeon  smllowed,  and  so 
it  passed  without  observation."  In  1701-2  came  a  great 
case,*  where,  in  debt  on  a  city  by-law,  for  a  penalty  for 
refosing  to  serve  as  sheriff,  the  defendant  offered  to  make 
his  law  with  six  freemen  of  the  city,  accoi-ding  to  the 
custom  of  London.  The  plaintiff  demurred.  Much  that 
was  futile  was  said  of  w^^r  of  law.  We  are  told  by 
Baron  Hatsell  *  that  it  lies  only  "  in  respect  of  the  weaknesi 
and  inconsiderableness  of  the  plaintiffs  . .  .  cause  of  demand 
...  in  five  oases  :  first,  in  debt  on  simple  contract,  which 
is  the  common  case ;  secondly,  in  debt  upon  an  award  upon 
a  parol  submission ;  thirdly,  in  an  account  gainst  a  receiver ; 
.  .  .  fonrtbly,  in  detinue ;  .  .  .  fifthly,  in  an  amerciament 
in  a  court  baron  or  other  inferior  courts  not  of  record." 
Holt  rationalized  the  matter  in  a  different  way :  *  "  This  is 
the  right  difference,  and  not  that  which  is  made  in  the 
actions,  viz.,  that  it  lies  in  one  sort  of  action  and  not  in 
another ;  but  the  true  difference  is  when  it  is  grounded  on 
the  defendant's  wrong;  .  .  .  for  if  debt  be  brought  and 
.  .  .  the  foundation  of  the  action  is  the  wrong  of  the 
defendant,  wager  of  law  will  not  lie."  And  again,*  "  The 
secrecy  of  the  contract  which  ruses  the  debt  is  the  reason 
of  the  wager  of  law ;  bnt  if  the  debt  arise  from  a  contiaot 
that  is  notorious,  there  shall  be  no  wager  of  law." 

In  the  latter  half  of  the  eighteenth  century  it  was  nearly 
gone,  Blackstone  tells  us:  "One  shall  hardly  hear  at 
present  of  an  action  of  debt  brought  upon  a  simple  con- 
tract," but  of  assumpsit  for  damages,  where  there  could  be 

1  London  v.  Wood,  1!  Mod.  669. 
■  A.  p.  66»-Ta 

•  Jl.  p.  677. 

*  Ib.p.  679.  PerliBpfl  this  came  from  Coke,  vrho  ihowi  little  knowledg* 
ot  the  higtoij  of  the  matter,  Li  InaC.  ii.  4S  (printed  abont  164S,  BCTeral 
yeara  after  Coke'*  death),  he  ujb:  —  "The  nutm  wherefoie  in  an  action 
of  ilebt  npon  a  limple  contract,  the  defendant  ma?  waf^  hia  law  is  tot 
that  the  defendant  may  latisfy  the  partj  b  secret,  or  before  iritneM, 
and  all  the  witOMaea  may  die;  .  .  .  and  ^lia  for  aught  I  could  ersr  tmi 
Is  peenliar  to  the  law  of  England." 
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no  wager  of  law ;  and  so  of  troTCr  instead  of  detinne.  "  In 
the  room  of  actions  of  account  a  bill  in  equity  is  nsuallj 
,  filed.  ...  So  that  wager  of  law  is  quite  out  of  use ;  .  .  . 
but  still  it  is  not  out  of  force.  And  tberefoie  when  a  new 
statute  inflicts  a  penalty  and  giyes  .  .  .  debt  for  recovering 
it,  it  is  usual  to  add  'in  which  no  wager  of  law  shall  be 
allowed ; '  otherwise  an  hardy  delinqaent  might  escape  any 
penalty  of  the  law  by  swearing  that  he  had  never  incurred 
or  else  had  discharged  it."  * 

The  validity  of  this  ancient  trial  was,  indeed,  recognized 
by  the  Court  of  Common  Pleas  in  1806,*  but  in  1824,  when 
for  the  last  time  it  makes  its  appearance  in  our  reports,*  it 
is  a  discredited  stranger,  ill  understood :  "  Debt  on  simple 
contract.  Defendant  pleaded  nil  deiet  per  legem.  .  .  . 
LangBloff  applied  to  the  court  to  assign  the  number  of  com- 
purgators. .  .  .  The  books  [he  says]  leave  it  doubtful  .  .  . 
This  species  of  defence  is  not  often  heard  of  now.  .  .  . 
Abbott^  C.  J.     The  court  will  not  give  the  defendant  any 

1  Com.  iii.  347-8.  This  clanae  bad  alre&d^  been  fonnd  in  EnglUh 
•tatntes  for  three  ceotnries  and  more ;  it  appeared  also  on  thu  lide-  o{  the 
water,  in  onr  colonial  acU,  eren  in  Tsgioni  Uke  Musachnsettt,  where  it  ii 
■aid  that  waf^T  of  law  wu  not  practifed.  Dane's  Ab.  i.,  c.  S9,  art.  8.  In 
Cbildtvi  r.  Emorj,  6  Wheat.  642,  GT5  (I8S3),  Stoij,  J.,ia  of  opinion  that 
"  the  wager  of  law,  if  it  ever  had  a  legal  existence  in  the  United  States,  it  now 
«0D)p1etelj  aboliahod."  "Trial by  oath," however,  was  not  nntnown  here. 
Seen/TQ,  16,  n.  1.  See  also  the  effect  of  the  defendant's  oath  aa  nentralit- 
ing  the  plaintiff's  shop-books  in  Pljoi,  Col.  Laws,  IBS  (1S82).  Byaststnte 
of  MaosachnseRa  (St.  1783,  c  55)  on  a  charge  o(  nsniya  like  pnrgation  was 
gireo,  at  a  time  when  a  partj  to  the  snit  eonid  not  be  a  witness.  When, 
later,  he  was  admitted,  in  snch  cases,  to  testify,  we  find  Shaw,  C.  J.,  in 
Little  E.  Rogers,  I  Met.  tOS,  110  (IS4D),  de«cribing  the  sitoation  as  one 
where  "  the  trial  by  jnrj  has  been  snbstitnted  for  the  old  trial  by  oath." 
Compue  Fry  e.  Barker,  2  Pick.  65.  I.ea,  Snp.  and  Force,  4tli  ed.  ST-8B, 
qnotaa  cases  from  the  English  colonyof  Bermudaio  1638  and  1639,  where, 
at  the  RsaiEeB,  persons  "  presented  npon  anspicion  of  iccontinency,"  an 
•entenced  to  punishment  unleas  they  purge  themselves  by  oath. 

*  Bany'  v.  Bobinson,  1  B.  £  P.  (N.  B.),  p.  397 :  ■■  If  a  Bian,"  argaed 
eonnsel, "  wet«  now  to  tender  bis  wager  of  law,  the  court  woald  refoH  to 
aDowit.".  .  .  "This  was  denied  by  the  court,"  adds  the  reporter. 

■  King  e.  Williams,  9  B.  &  C.  BSS ;  a.  a.  4  D.  &  B.  S. 
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assistance  in  this  matter.  He  must  bring  such  namber  of 
compurgators  as  he  shall  be  advised  are  sufficient.  .  ,  . 
Bale  refused.  The  defendant  [say  the  reporters]  prepared 
to  bring  eleven  compurgators,  but  the  plaintiff  abandoned 
the  action."  It  had  turned  out,  then,  to  be  not  yet  quite  a 
ghost ;  and  so  in  18S3  >  it  was  at  last  enacted  by  Parliament 
"that  no  wager  of  law  shall  be  hereafter  allowed."  Pal- 
grave  *  had  lately  pointed  out  with  accuracy  the  old  and  the 
later  legal  situation :  "  An  inquest  or  jury,  in  civil  causes, 
was  never  adopted  according  to  the  usual  course  of  the  popu- 
lar courts  of  Anglo-Saxon  origin,  unless  by  virtue  of  the 
king's  special  precept."  In  an  action  begun  there  by  the 
writ  which  empowered  the  sheriff  to  act  as  the  king's  justi- 
ciar, an  inquest  might  be  summoned ;  "  but  if  the  suit  was 
grounded  upon  a  plaint  the  opinion  of  the  suitors  or  the 
compurgatory  oath  oonstitnted  the  common-law  trial.  .  ,  . 
The  same  rule  was  observed  in  the  manorial  courts,  in  which 
by  common  right  all  pleas  were  determined  by  wager  of  law. 
.  .  ,  Even  in  the  king's  court  the  incidental  traverses  in  a 
real  action,  such  as  the  denial  of  the  summons  by  the  tenant, 
were  always  determined  by  comput^tors ;  and  in  all  per- 
sonal actions  wi^r  of  law  was  the  regular  mode  of  trial, 
until  new  proceedings  were  instituted  which  enabled  the 
judges  to  introduce  the  jury  trial  in  its  stead.  But  this 
silent  legislation  has  not  destroyed  the  Anglo-Sazon  trial 
[his  preface  ia  dated  Feb.  1, 1S32] ;  it  is  out  of  use,  but 
not  out  of  force ;  and  it  may,  perhaps,  continue  as  a  part 
of  the  theory  of  the  law  until  some  adventurous  individual 
shall  again  astonish  the  conrt  by  obtaining  his  privilege, 
and  by  thus  informing  the  legislature  of  its  existence,  insurs 
its  abolition." 

(3)  The  Ordeal.  —  Of  trial  by  the  ordeal  (other  than  the 
duel)  not  much  need  be  said.  Nothing  is  older;  and  to 
this  day  it  flourishes  in  various  parts  of  the  world.  The 
investigations  of  scholars  discover  it  everywhere  among  bar* 
barons  people,  and  the  conclusion  seems  just  that  it  is  indige* 
iSt.3  4*Wm.IV.c.«,«.lS.  'C«n.L!6a-3. 
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Qons  wiUi  the  hatnan  oreatare  in  the  earliest  stipes  of  his 
development.*    Like  the  reet,  our  ancestors  had  it    Qlan- 

^PaMttM,Onialie,cl.  Sm  Iiwt.  ot  Nuada,  Jolly's  Tniis.  44-M.  ThU 
book  U  kttribnted  to  some  period  bMw«eii  the  Mcond  Mid  niDtb  centuriM 
before  Chriit;  "  bat  the  materuLiaf  onr  irork,"  ikjb  the  tmuUtor  (p.  xx), 
"  ue  of  coiine  mnch  older,  and  aaay  at  the  Uwi  it  contuns  belong  to  the 
lemotettantiqQitv."  BeginDingat  PanI.c.5,>.103,aiideDdingmti*art  IL 
(pp.  a-bi),  we  bavB  the  doctrioe  of  ordeals.  AitM  Bpeaking  of  the  litaation 
when  there  an  Qeither  nitinge  nor  witDewM,  and  of  the  ezammation  of  the 
defendant,  it  is  said  that  "  If  reaBonable  inference  also  leads  to  do  reanlt," 
the  defendant  ii  to  be  pat  to  the  ordeal.  "  He  whom  the  blazing  fire  bonil 
not,  whom  the  water  eoon  fonni  not  np,  or  who  meeta  with  no  ipeedj  mje- 
(urtone  mnit  be  held  veraciona  in  his  teAtimony  on  oath.  Let  ordeals  bs 
admiuiHtered  if  an  offence  has  been  committed  in  a  solitaryforeat,  at  uigb^ 
in  the  interior  of  a  hooae,  and  in  caeee  ot  violenca  and  of  deuial  of  a  de- 
posit. .  .  .  The  balance,  fin,  water,  poison,  and  sacred  libation  are  said  to 
bathe  fire  divine  teets  for  thepnrgation  of  suspected  peisons."  Then  follows 
an  account  of  each  ot  these  ordeals.  1.  After  describing  the  scale*  and  the 
fiiM  weighing  of  the  accused,  it  is  said :  "  And  having  adjured  the  bslanca 
by  imprecations,  the  jndge  should  canse  the  person  accused  to  be  placed 
in  the  balance  again.  'O  balance,  thou  onlj  knowestwhat  mortals  do  not 
comprefaeod.  This  man  being  amigued  in  a  cause  Is  weighed  upon  thee. 
Therefore  mayert  thou  deliver  him  lawfully  from  his  perplexit]'.'  .  .  . 
Shunld  the  Individual  Increaee  in  weight,  he  is  not  tnoocent  i  if  he  be  equal 
in  weight  or  lighter,  his  innocence  ii  established."  3.  In  the  ordeil  of  flre 
seven  circles  with  a  diameter  eqnal  to  the  length  of  the  man's  foot,  and  thirty- 
two  inches  distant  from  each  other,  are  marked  on  thflgronnd.  The  circles 
are  smeared  with  cows'  dnng,  and  the  man,  having  fasted  and  made  htmsdf 
clean,  has  seven  a^attha  leavee  laid  on  his  hands  and  Autened  there,  and 
takes  in  his  hands  a  smooth  ball  of  red-hot  iron,  weighing  flf  Cy  paJa;  and 
walks  slowly  through  the  seven  circles.  lie  then  puts  the  ball  on  the  ground. 
"  If  he  is  burnt,  his  gnilt  is  proved ;  but  if  he  remain  wholly  unbnmt,  he 
b  UDdonbtedly  innoceuL  .  .  .  'Thou,  O  fire,  dwellest  in  the  interior  nf  all 
cteaturee,  like  a  witness.  Thou  only  knowest  what  mortals  do  not  com- 
prehend. This  man  is  arraigned  in  a  cause  and  desires  acquittal.  Ther» 
fore  mayest  thou  deliver  him  lawfully  from  hit  perplexity.'"  3.  In  the 
ordeal  of  water,  the  man  wadee  out  into  the  water  np  to  his  navel,  and 
another  shoots  an  arrow.  The  man  divei  or  dncks  into  the  water,  and  if 
be  remains  wholly  under  while  a  swift  runner  gets  and  fetches  back  the 
arrow  he  is  innoceut.  The  adjuration  to  the  wster  is  similar  to  the  above, 
in  the  case  of  fire  and  the  balance.  1.  In  the  ordeal  by  poison  elaborate 
directions  are  given  about  the  choice  of  the  poison  and  the  time  of  year 
lor  adminirtering  it.    The  invocation  ran* :  "Thou,  0  pdaon,  art  the  aoa 
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vill,'  for  instance  (about  U87),  lays  it  down  that  an  accnaed 
person  whoia  disabled  by  mayhem  tenettir  se  pur^are  .  .  . 
per  I>ei  judicium  .  .  .  scilioet  per  eallidum  fermm  ai  fuerit 
homo  liber,per  aqiiam  sifuorit  rustieue.*  This  was  found  to 
be  a  conrenient  last  resort,  not  only  when  the  accused  was 
old  or  disabled  from  fighting  in  the  duel,  but  when  cora- 
pu^ators  or  witnesses  could  not  be  foand  or  were  contra- 
dictory, or  where  for  any  reason  no  decision  could  otherwise 
ibe  reached. 

In  our  earliest  judicial  records  the  ordeal  is  found  often. 
The  earliest  of  these  cases  which  is  assignable  to  any  pre- 
cise year  is  one  of  10  Rich.  I.  (1198-9),»  where,  on  an  ap- 
peal of  death,  by  a  maimed  person,  two  of  the  defendants 
.are  adjudged  to  purge  themselves  by  tbe  hot  iron.  But 
within  twenty  years  or  so  this  mode  of  trial  came  to  a 
sudden  end  in  England,  through  the  powerful  agency  of 
the  iChurch,  —  an  event  which  was  the  more  remarkable 
because  Henry  II.,  in  the  Assize  of  Clarendon  (1166)  and 
again.in  that  of  Northampton  (1176),  providing  a  public 

of  Brahma,  thou  ut  penutent  in  truth  and  jiudce;  reUere  ttiii  man  from 
aJB,  and  by  tlir  *iitne  become  aa  ambroeia  to  him.  On  acconnt  of  thj 
vMiomoiH  and  dangeroiiB  ntitare  thon  art  the  de«tnictioii  of  all  living  cre» 
tDi«a ;  thoQ  art  deitined  to  shov  the  difference  between  right  and  wrong 
like  a  witneae ."  etc.,  etc,  ranch  as  in  the  other  eaaea  abore.  "  If  the 
poison  is  digested  eiMil;,  without  violent  sjmptomB,  the  king  shall  recog- 
ni*e  him  a«  innocent,  and  diimiu  him,  after  b'aviiig  honored  him  with 
presentn,"  S.  In  the  ordeal  bj  sacred  libation,  "  the  jadge  should  give  the 
accnaed  wAtei  in  which  an  image  of  Chat  deity  to  whom  he  is  devoted  has 
Iieen  bathed,  thrice  calling;  oaC  the  charge  with  composure.  Oneto  whom 
anycalamity  or  miriortnne  happens  within  aweek  or  a  fortnight  is  proved 
to  be  guilty."  Sir  Henry  Maine,  writing  in  1880  (LifeandSpeechea,  426), 
after  saying  that  "  perjury  and  cormptlon  are  still  deplorably  common  in 
India,"  adds:  "Ordeals  are  perpetnally  resorted  to  in  private  life," 

'  BookxiT.,c.i.  See  also  oases  from  Domesday  Book  and  other  eleventh 
century  •ontcea  in  Bigelow,  PL  A.  N.  pauim. 

■And  BO  th«  DiaSagiit  de  Scaeeario,  ii.  7,  written  ten  years  earlier; 
Pollock  and  Haitland,  Hist.  Eng.  Law,  L  154,  n.  7. 

■  Rot.  Cur.  Reg.  i.  S04.  See  several  cases  of  nncertain  date  in  ths  reign 
•f  Bkh.L  in  FlAb.  13-17. 
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mode  of  aocusatioii  in  the  caee  of  the  lar^r  crimes,  liad 
fixed  the  ordeal  as  the  mode  of  trial.  The  old  form  of  trial 
by  oath  was  no  longer  recognized  in  such  cases  iu  the  king's 
courts.  It  was  the  stranger,  therefore,  that  such  quick 
operation  should  have  been  allowed  in  England  to  the 
decree,  in  Kovember,  1215,  of  the  Fourth  Lateran  Council 
at  Rome.  That  this  was  recognized  and  accepted  in  about 
three  years  (1218-19)  by  the  English  crown  is  shown  by 
the  well-known  write  of  Henry  III.  to  the  judges,  dealing 
with  the  puzzling  question  of  what  to  do  for  a  mode  of 
trial,  eum  prohibitum  tit  per  Eeeletiwm  Romanam  judicium 
ignit  et  aquas.^  I  find  no  case  of  trial  by  ordeal  in  our  printed 
records  later  than  Trinity  Term  of  the  16  John  (1214).    We 

1  Sacm.  Cone.  xiii.  ch.  16,  pp.  954-5.  RTiner'i  Fatdan  (old  ed.),  338, 
ib.  {Rec  Com.  ed.)  154,  has  one  of  these  vrils.  Mtutliuul  quote*  it  in  hla 
GloDcester  Plesa,  p.  xxxviiL  How  promptly  it  wta  obejed  bj  the  eccleu- 
Bitica  in  tba  local  comts  ii  leen  in  a  caw  of  1231  (S  Bi.  N.  B.  caM  59S), 
Khara  on  a  writ  of  falia  jodgment  to  the  cooit  of  the  Abbot  of  St. 
Edmunda  in  an  appeal  of  felonj  for  woDnds  it  appeared  that  the  cau  had 
been  tried  bj  joiy,  withont  the  king's  warrant.  The  Abbot's  steward 
being  aeked  911a  uxaraalo  faeiuat  talem  inquUitioiuja  de  vita  et  memtri's,  laid 
tbatsince  the  irar[lS15.1SlT},thiB,had  been  ninal  in  the  Abbot's  conit. 
Before  the  war,  it  it  added,  they  had  the  ordeal  of  fln  and  water. 

PateCta,  OrdalU,  sis,  donbta  the  accepted  opinioQ  that  the  diuppear- 
ance  of  the  ocdeal  in  England  was  thus  dne  to  the  Latentn  Conncil  decree. 
He  lemarke.  tralj,  Chat  the  action  ot  the  Conncil  merely  forbade  ecdeeiai- 
tira  to  take  part  in  the  onleal,  and  adds  that  there  is  mention  of  the  ordeal 
in  Henry  the  Third's  Magna  Carta  of  1SS4-S,  Compare  also  Bigelow, 
Hist.  Prac.  333-4.  Bat  one  is  inclined  to  doabt  whether  Dr.  PatetCa  had 
in  mind  tlie  king's  writs  above  referred  to ;  those  and  the  sndden  cesaation 
of  the  cases  seem  conclusive.  As  regards  the  mention  of  Ugtm  manifaiaia 
as  late  as  the  Magna  Carta  of  1334-9,  it  may.  probably,  be  explained  by 
the  circumstance  that  this  was  a  reissne  of  an  earlier  docnment ;  the  mere 
^si  of  the  former  docomeats  had  already  become  Ugtm  taani/edam  nee 
adjuramentum.  In  the  second  reissneof  1317.  This  was  not  in  the  reifnne 
of  1118.  Its  appearance  in  1317  is  not  an  nnnaCnral  or  nntimely  expansion 
of  the  term  legan.  The  new  phrase  was  also  oaed  for  the  battle  as  well  as 
the  ordeal  in  ite  narrower  sense  —  the  sense  now  nnder  consideration.  See 
Bmnner's  interesting  comment  on  this  paasage  ot  Magna  Carta  in  Zeiti. 
der  SaT.-Stift.  (Germ.  AhL)  iL  313.  In  1391  legem  maai/alam  ia  nsed  Id 
the  sense  ot  the  dnel.      In  an  appeal  of  mayhem,  the  appellor  made 
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read  then  of  sereral  casoB.*  Ooe  Balph,  accused  of  larceny,  ia 
adjudged  to  purge  himself  by  water ;  he  did  clear  himself 
and  abjured  the  realm.  Aud  so  in  another  exactly  like  case 
of  murder.  It  waa  the  hard  order  of  the  Assize  of  Claren- 
don that  he  who  had  come  safely  through  the  ordeal  might 
thus  be  required  to  abjure  the  realm,  a  circumstance  which 
recalls  the  shrewd  scepticism  of  William  Bufus  when  he 
remarked  of  the  judicium  Dei  that  tiod  should  no  longer 
decide  in  these  matters,  —  he  would  do  it  himself.*  Id  a 
third  case  a  person  waa  charged  with  supplying  the  knife 
with  which  a  homicide  was  committed,  and  waa  adjudged  to 
purge  himself  by  water  of  oonsenting  to  the  act.  He  failed, 
and  waa  hanged. 

In  England,  then,  this  mode  of  trial  lived  about  a  cen- 
tury and  a  half  after  the  Conquest,  going  out  after  GlanvUl 
wrote,  and  before  BractOD.     The  latter  is  silent  about  it. 

The  "Mirror,"  written,  as  Maitland  conjectures,  between 
1285  and  1290,  regrets  that  it  has  gone  by.  "  It  is  an  abuse," 
says  the  writer,  "  that  proofs  and  pui^tions  are  not  made 
by  the  miracle  of  Ood  where  no  other  proof  can  be  had."  ' 
In  1679  a  defendant  aetooished  the  court  by  asking  to  be 
tried  by  the  ordeal.* 

dehnlt.  The  appeHee  being  then  pnt  on  bin  defanoe  to  the  kin^s  prow- 
cntJoQ,  Mt  np  the  point  thmt  tbe  onlj  unj  of  proving  a  ma^batn  wu  bj 
iMTing  the  putf  mumed  inspected,  uid  in  the  sbience  of  this  denied  tliat 
Kay  one  pnu  d^et  ad  Itgam  mantfttlam.  PL  Ab.  185,  col.  1.  Then  occnn 
•  reference  to  the  ordeal  in  a  record  of  isai,bnt  on  examination  It  provee 
to  be  a  itntement  that  one  Robert  nadenrent  the  ordeal  at  a  previoOB  trial, 
which  may  well  have  been  eome  yean  earlier.  Maitlud's  Qlonceiter 
Pleai,  case  3B3,  aud  p.  xxii ;  and  nocei  on  thii  case  at  p.  ISO,  and  on  caae 
434,  at  p.  151. 

'  Plac  Ab.  90,  co).  1.  One  of  theee  cases  and  another  leparate  one  are 
fonnd  in  Maiilaod,  S«l.  Fl.  Cr.  i.,  case  116.  In  this  volnme  there  follow 
three  othen,  118,  123, and  ISS,  "of  oncertein  date." 

*  Eadmer,  Hist.  Not.  (Rolls  Series),  103,  Pollock  and  Maitland,  Hilt. 
Eng.Law,li.  59T,Bmnner,  Schw.  183.  Compare  the  cool  aenae  ot  Fred- 
eric n.  in  1131,  Lm,  Sap.  and  Poi«e,  4(h  ed.  422. 

*  Maitland,  "Mirror,"  17.1  (Book  5,  c.  i.  «.  127). 

«  Whitebread's  case,  7  How.  St.  Tr.  383 ;  cited  bj  Stephen,  1  Hist  G 
Iaw,  953  n. 
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The  conception  which  was  at  the  bottom  of  the  ordeal 
and  compurgation  is  often  misundflrstood.  Thus  Palgrave^ 
says  that  under  the  arrangementB  of  the  Assize  of  Claren- 
dou  "  the  ordeal  was,  in  fact,  only  a  mode  of  giving  to  the 
culprit  a  last  chance  of  escaping  the  punishment  of  the 
law."  And  so  Stubbs :  *  "  The  ordeal,  in  these  circumstances 
being  a  resource  following  the  verdict  of  a  jury  acquainted 
with  the  fact,  could  only  be  applied  to  those  who  were  to  all 
intents  and  purposes  proved  to  be  guilty."  No,  the  ordeal 
was  simply  a  mode  of  trial ;  or,  as  they  phrased  it  in  those 
days,  of  clearing  one's  self  of  a  charge.  And  so,  while  it 
gave  way,  after  the  Lateran  Council  decree,  to  trial  by  jury, 
the  old  acousing  jury  persisted  and  still  persists. 

Modem  oivilization  occasionally  feels  nowadays  the  want 
of  some  substitute  for  these  old  tests,  in  oases  where  there 
is  very  strong  ground  of  suspicion,  but  full  legal  proof  is 
vrantiiig.  Compare  the  convenient  eoolesiastieal  compurgar 
tioD,  e.g.  in  the  sentence  of  the  Archbishop  of  Canterbury, 
in  1631,  in  Hooke's  case.*  After  deciding  against  Hooke  on 
some  points  he  adds :  "  For  his  simony  I  vehemently  suspeot 
him,  and  therefore '[he  is]  to  purge  himself  T  manu." 

(4)  Trial  by  Battle.  —  This  is  often  classified  as  an 
ordeal,  "a  God's  judgment,"  but  in  dealing  with  our  law  it 
is  convenient  to  discriminate  it  from  the  ordeals,  for  the 
battle  has  other  aspects  than  that  of  an  appeal  to  Heaven. 
Moreover,  it  survived  for  centuries  the  ordeal  proper.  It 
had,  also,  no  such  universal  vogue.  Although  it  existed 
among  almost  all  the  Oermanio  people,  the  Anglo-Saxons 
seem  not  to  hare  had  it;  *  but  with  the  Normans  it  came 
into  England  in  full  strength.  In  Glanvill,  a  century 
after  the  Conquest,  we  see  it  as  one  of  the  chief  modes 
of  trial  in  the  king's  courts:  "A  debt  ...  is  proved  by 
the  court's  general  mode  of  proof,  viz.,  by  writing  or  by 

1  Com.  M,  177. 

■  Sel.  Cbaiten,  6th  ed.  143. 

•  Oardinei'i  Star  Ch.  sod  High  Com.  Cmm,  9S>. 

*  Pollock  Ud  lUtUiuI,  Hirt.  Eag.  Law,  i.  IS. 
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duel."  *  "They  may  come  to  the  duel  or  other  such  usual 
proof  as  is  ordinarily  received  io  the  courts,"  etc.*  Of  the 
infetior  courts,  also,  we  are  told  that  in  a  lord's  court  a 
duel  may  be  reached  between  lord  and  man,  if  any  of  the 
man's  peers  makes  himself  a  witness  and  so  champion.* 
He,  also,  who  gave  the  judgment  of  an  inferior  court 
might,  on  a  charge  of  false  judgment,  have  to  defend  the 
award  in  the  king's  court  by  the  duel,  either  in'  person  or 
by  a  champion.*     And  so  elsewhere. 

There  is  sufficient  evidence  that  it  was,  at  first,  a  novel 
and  hated  thing  in  England.  In  the  so-called  "Laws  of 
William  the  Conqueror,"  it  figures  as  being  the  French- 
man's mode  of  trial,  and  not  the  Englishman's.  In  a 
generation  after  the  Conquest,  the  charter  of  Henry  I.  to 
the  city  of  London  grants  exemption  from  itj  and  the 
same  exemption  was  widely  sought  and  given,  e.g.,  in 
Winchester  and  Lincoln.*  The  earliest  reference  to  the 
battle,  I  believe,  in  any  account  of  a  trial  in  England, 
is  at  the  end  of  the  case  of  Bishop  Wnlfstan  v.  Abbot 
Walter,  in  1077.*  The  controversy  was  settled,  and 
we  read:  "Thereof  there  are  lawful  witaessea  .  .  .  who 
saw  and  heard  this,  ready  to  prove  it  by  oath  and  battle." 
This  is  an  allusion  to  a  common  practice  in  the  Mid- 
dle Ages,  that  of  challenging  another's  witness;'  or 
perhaps  to  one  method  of  disposing  of  oases  where  adver- 
sary witnesses  were  allowed,  and  these  contradicted  each 
other.     Brunner  *  refers  to  this,  with  Norman  instances  of 

'Lib.  10,  c  IT.  lUb.  13,  c,  11. 

*  Lib.  a,  c.  1. 

*  Lib.  8,  c  9.  8m  gcDeially  St.  dt  Magn.  Au.  el  Da^U,  Si.  Realm, 
i.  aiB. 

*  Mun.  GUd.  Loud.  j.  138,  i.  S,  and  Tboipe,  L  MS—qiod  nutftu  tamm 
faeiat  beUun.  PL  Ab.  SS,  coL  3,  Lincoln ;  Pilce,  Riit.  Crim.  L&w,  i.  448 ; 
Pfttetta,  Ordalit,  SOT,  308. 

■  E«BS;i  in  An|^»€Bzoii  L&w,  379 ;  s.  c.  Bigelow,  PL  A.  N.  19 ;  Bnumer, 
Scbw.  197,  400-1. 

'  Le&,  Sap-  mod  Force,  4th  ed.  130. 

■Schw.  197-8;  ii.68,  401,  dtingOlMiTm,  lib.  10,  dSi  Ub.S,cSl. 
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the  dates  1035,  1063,  and  1080,  as  illustiating  a  pioce- 
dnre  whicli  dated  back  to  the  capitulary  of  819,  quoted 
above.*  Thus,  as  among  nations  still,  so  then  in  the 
popular  courts  and  between  oontendlng  private  parties, 
the  battle  was  often  the  ultima  ratio,  in  cases  where 
their  rude  and  luirational  methods  of  trial  yielded  no 
results. 

In  a  great  degree  it  was  for  the  purpose  of  displacing 
this  dangerous,  costly,  and  discredited  mode  of  proof 
that  the  recognitions  —  that  is  to  say,  juries  in  tbeir 
first  organized  form  —  were  introduced.  These  were 
regarded  aa  a  special  boon  to  the  poor  man,  who  was 
oppressed  in  many  ways  by  the  duel.*  It  was  by  enact- 
ment of  Henry  II.  that  this  reform  was  brought  about, 
first  in  his  Norman  dominions  (in  1150-52) ,  before  reaching 
the  English  throne,  and  afterwards  in  England,  sometime 
after  he  became  king,  iu  1154.  Brunner  (to  whom  we  are 
indebted  for  the  clear  proof  of  this)  remarks  upon  a  certain 
peculiar  facili^  with  which  the  jury  made  head  in  Eng- 
land, owing,  among  other  reasons,  to  the  facts  (1)  that  the 
duel  was  a  hated  and  burdensome  Norman  importation, 
and  (2)  that  among  the  Anglo-Saxons,  owiag  to  the 
absence  of  the  duel,  the  ordeal  had  an  uncommonly  wide 
extension,  so  that  when,  a  generation  later  than  the  date 
of  Glanvill'e  treatise,  the  ordeal  was  abolished,  there  was 
left  an  unusually  wide  gap  to  be  filled  by  this  new,  wel- 
come, and  swiftly  developing  mode  of  trial.*  The  manner 
in  which  Glanvill  speaks  of  the  great  assize  is  very  remark- 
able.    In  the  midst  of  the  dry  details  of  bis  treatise  we 

1  Siqira,  p.  17  n. 

*  See  e^.  the  radtaU  in  tlie  St.  of  Vonebets  (30  Edw.  L  it.  I)  of  1393. 
So  also  we  aie  to1<J  that  "Baint  Lonii  atioliilied  bottle  id  his  conntij 
becanee  it  happened  often  that  wh^n  there  waa  a  contention  between  a 
poor  man  and  a  rich  man.  in  which  trial  bj  battle  wm  necenary,  the  rich 
man  paid  m  luncb  that  all  the  championg  were  on  his  side,  and  the  pool 
■nan  conld  find  none  to  help  him."  GnmdeM  Chroniqutt'  dt  France,  vol.  ^ 
p.  437, 130,  aL  S,  cited  in  Bninnet,  Schw.  395,  note. 

■  Schw.  300-304.    Compaia  Bigeluw,  PL  A.  N.  uviJ  a. 
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come  suddenly  upon  a  passage  full  of  seDtiment,  which 
testifies  to  the  powerful  contempoianeous  impreBsion  made 
by  the  first  mtroduction  of  the  o^anized  jury  into 
England.^ 

Selden  has  lemaiked  upon  the  small  nomber  of  battles 
lecorded  as  actually  fought.*  The  society  which  bears  his 
honored  name  is  now  bringing  to  light  cases  of  which  he 
probably  never  beard.*  Such  traces  of  the  duel  and  the 
ordeal  in  England  as  are  found  before  GlauTill's  time  are 
collected  in  Bigelow's  valuable  IKaeUa  Anglo  JVorman- 
nuM.  Very  early  cases  from  Domesday  Book,  compiled  by 
'William  within  twenty  years  of  the  Conquest,  are  found 
here.*  Selden  refers  to  a  civil  case  in  Mich.  6  Rich.  I. 
(1194),  as  "the  oldest  case  I  have  read  of."*  This  maybe 
the  case  in  Vol.  I.  of  the  Hotuli  Curiae  Segi*,  23-24,  26> 
which  appears  to  be  the  earliest  one  reported  in  the  judi- 

■GlaiiTill,  lib.  !,  c.7.  This  well-known  paMkgeinui  fntnbctuice  tbu; 
Tb«  Gnnd  Aaaiie  ii  k  rojal  favor,  gnuited  to  tbc  poopls  b;  Hm  goodnen 
ot  the  king,  with  the  advice  of  the  noblee.  It  lo  well  care>  for  the  lite 
and  conditioD  of  men  that  everj  one  maj  keep  hia  rightfnl  freehold  and 
yet  avoid  the  donhttnl  chapca  of  the  duel,  and  eacape  that  last  penaltj,  an 
nMxpeeted  and  untimely  death,  or,  at  least,  the  ihame  of  endiiring  infamy 
in  littering  the  hateful  and  ihamafnl  word  ["  Craven  "]  which  comei  fnim 
the  nranth  of  the  conqaei«d  partj  with  lo  ranch  dingraca,  as  the  conse- 
qneuce  of  hi*  defeat.  Thi*  institntiun  gpringi  from  the  greateit  eqnity. 
Jnatice,  which,  after  delaya  many  and  long,  ii  acarcelf  ever  found  in  the 
duel,  ifl  more  easlj  and  qnickly  reached  by  thii  proceeding.  Theaaiiiadoea 
not  allow  10  manjeasoiDi  aa  the  dnel;  thua  labor  is  saved  and  theexpentM 
of  the  poor  reduced.  Moreover,  by  aa  much  aa  the  testimony  of  aeveral 
credible  witneasaa  outweighs  iu  conrtt  that  of  a  «fngle  one,  by  so  mnch  ie 
this  process  more  equitable  than  the  duel.  For  while  the  dnel  goes  apon 
the  teatimony  of  one  awom  person,  thia  institiition  requires  the  oath*  of  at 
least  twelve  lawfnl  men. 

>  i>u/b,  cc  8  and  13. 

*  If  the  lawyers  knew  how  much  tbey  conld  promote  the  cause  of  legal 
learning,  and  thereby  improve  oar  law,  by  becoming  members  of  tUs  excel- 
lent society  (it  co«Es  a  guinea  a  year),  they  would  not  neglect  the  oppoi- 
tnnity.  The  American  Secretary  and  Treasurer  is  Hr.  Richard  W.  Hal^ 
of  No.  10,  Tremout  St.,  Boston. 

*  pp.  41,  43,  43,  61,  305.  •  DxtUa,  c  IS. 
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oial  records.  Although  the  demandant  here  hoc  offert 
probare  vertut  eum  per  Sadulphum  filium  Stephant,  qui 
hoe  offert  proiaro  uf  de  vitu  patria  tut  per  oorpue  euum.  sieut 
euria  conaideraverii,  and  the  defendant  axais  and  defended 
the  right  and  inheriting  of  (the  plaintiff),  et  visum  patri* 
RadttlphiJUii  Stephant,  per  Johannem  .  .  .  qui  hoc  offert 
defendere  per  corpus  tuunt  eontideraciona  curiae,  —  yet  the 
case  appears  to  have  gone  off  withont  the  battle,  on  anothur 
point.  But  this  record  shows  the  theory  of  the  thing. 
The  plaintiff  offers  battle  and  puts  forward  a  champion 
who  is  a  complaint-witness,  and  who  speaka  as  of  his  per* 
sonal  knowledge  or,  as  in  this  case,  on  that  of  his  father,' 
and  stands  ready  to  fight  for  his  testimony.  Before  the 
battle  the  two  champions  swear  to  the  truth  of  what  they  say. 

la  the  mother-country,  Normandy,  one  might  hire  his 
champion;  but  in  England,  theoretically,  it  was  not  al- 
lowed. In  1220  one  Elias  Piggun  was  convicted  of  being 
a  hired  champion,  and  lost  his  foot  —  consideratum  ett  quod 
amittai  pedem,'  What  was  thus  forbidden  seems,  how- 
ever, to  have  been  much  practised,  and  finally,  in  1276, 
the  struggle  to  prevent  it  came  to  an  end  by  abandoning 
any  requirement  that  the  champion  be  a  witness.  The  St. 
West.  I.,  c.  41,  reads:  "Since  it  seldom  happens  that  the 
demandant's  champion  is  not  forsworn  in  making  oath 
that  he  or  his  father  saw  the  seisin  of  his  lord  or  ancestor 
and  his  father  commanded  him  to  deraign,  it  is  provided 
that  the  demandant's  champion  be  not  bound  to  swear  this; 
but  be  tbe  oath  kept  in  all  other  points." 

The  Teat  Books   indicate  small  use  of  the  trial  by 

■  GlauTill,  lib.  !,  c  3,  mI«  forth  that  Id  thi«  clau  of  caws  the  plaintiff 
cannot  b«  his  awn  champion,  for  he  mast  hara  a  good  witneai,  who  shall 
■peak  of  hii  own  knowledge  oi  that  of  his  father.  So  in  the  rect^itioii, 
•nbadtnlwl  for  the  battle,  the  jnrjineii  —  the  twelre  wltnwHi  of  Glanrill'e 
etilog^,  10  mnch  better  than  the  ope  Iwttle-wiUien  —  are  to  ipaak  of  their 
own  personal  knowledge,  or  hj  the  report  of  their  tathen,  tt  ptr  lalia  quihui 
Jidt-m  lemaiUiir  iaitrt  ul  propriit.      lb.  lib.  3,  &  17.      CompiM  Bltumw, 

Sehw.  180. 

*  Uaitland,  SeL  PI.  Cr.  I.  IBS ;  s.  o.  Br*ct4Mi,  191  h. 
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battle  in  later  days.  One  siga  is  the  particulaii^  with 
which  the  ceremonial  is  described,  as  if  it  wereaoariosity. 
Thoa  in  1343-3,  and  again  in  1407,'  in  criminal  appeals, 
the  formalities  of  the  battle  oath  and  subsequent  matters 
are  fully  given.  And.  in  1422*  the  ceremony  in  a  battle 
between  champions  is  described  with  curious  details,  down 
to  the  defaulting  of  the  tenant  on  the  appointed  day.  Id 
1S6S  Sir  Thomas  Smith'  tells  us,  of  this  mode  of  trial, 
that  it  was  not  much  used,  but  "I  could  not  learn  that  it 
was  ever  abrogated."  This  was  only  six  years  before  the 
famous  writ  of  right,  in  Lowe  v.  Paramour,*  which  fur- 
bished up  this  faded  learning.  Dyer  ha^  a  pretty  full  and 
good  account  of  that  case;  but  Spelman's  Latin*  is  fuller  • 
and  very  quaint.  The  trial  in  a  writ  of  right,  he  tells  us, 
repeating  with  precision  the  doctrine  of  foar  centuries  and 
a  half  before,  is  by  duel  or  the  assize;  utrun^tM  gentu 
hodie  iruuetum  ett  ted  duelli  Taagis,*  Yet,  he  goes  on,  it 
chanced  that  this  last  was  revived  in  1571,  and  battle  was 
ordered,  non  aine  magna  juriteonatdtontm  perturbaliona. 
Then  comes  a  ourious  detailed  account,  setting  forth, 
among  other  things,  how  Nailer,  the  demandant's  cham- 
pion,  in  his  battle  array,  to  the  sound  of  fifes  and  trumpets, 
on  the  morning  of  the  day  fixed  for  the  battle,  Ixmdinum 
minaeUer  apattatur.  It  has  been  said  that  Spelman  was 
present  at  Tothill  Fields  on  that  day  with  the  thousands 
of  spectators  that  assembled;  he  does  not  say  so,  I  believe, 
but  he  writes  with  all  the  vivacity  of  an  eye-witness.  The 
demandant  made  default.  Another  like  case  occurred  as 
late  as  1638,  but  ^ain  there  was  no  fight.^     Efforts  to 

»T.B.  ITEdw.  m.  8,  <;  s.  c  Ub!  Am.  48,  1 ;  T.  B.  9  H.  IV.  3,  16. 

*  T.  B.  1  H.  VI.  6,  39. 

■  Com.  England,  bk.  U.  c.  8. 

*  Dyer,  301. 

*  OI08SB17.  tab  voe.  CanpHt  (A.  D.  1895). 

'  How  mrty  the  lawymi  w«ro  in  19S*.  h  reguda  the  Otand  Anize,  ia 
ihownin  Lord  Windsor  e.  St.  John,  Dyer,  98  and  103  b. 

">  Cni.  Cw.  9S2 :  RnthwoMh'B  Coll.  ji.  788.  Milton,  a  rontempo- 
nrj  of  this  cane,  has  giavelj  entered  in  his  Common  Place  Book,  the 
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abolish  the  judicial  battle  were  made  through  that  cen- 
tary  and  the  next,  but  without  result.  At  last  came  the 
lamous  appeal  of  murder  in  1819,'  in  which  the  leanting 
of  the  snbject  was  fully  discussed  by  the  King's  Bench, 
and  battle  -was  adjudged  to  be  still  "the  constitutional 
mode  of  trial "  in  this  sort  of  case.  As  in  an  Irish  case  in 
1815,*  so  here,  to  the  amazement  of  mankind,  the  defend- 
ant escaped  by  means  of  this  rusty  weapon.  And  now,  at 
last,  in  June,  1819,  came  the  abolition  of  a  long-lived  relic 
of  barbarism,  which  had  survived  in  England  when  all  the 
test  of  Ghristendom  had  abandoned  it.* 

As  to  the  grand  assize,  also, —  that  venerable  early  form 
of  the  jury  which  Henry  II.  established,  with  its  cum- 
brous pomp  of  choosing  for  jurymen  knights  "  girt  with 
swords,^'  *  —  it  is  convenient  to  notice,  at  this  point,  that 

following,  luniDg  i«femiee  to  a  ewe  of  the  laat  preceding  csDtnrj: 
"De  Duellii :  Not  certain  id  deciding  tbe  troth,  u  appevi  b;  the  com- 
bat fought  betvCGD  i  Scota  before  the  L.  Gre;  of  Wiltoii  in  the  market 
place  of  Haddington,  wherein  Hamilton,  that  waa  almoet  if  not  deeri; 
known  to  be  innocent,  was  Tanqnish't  and  slain,  and  Newton  the  offender 
lemained  Tictor  and  wm  rewarded  by  tbe  Ld.  Grej.  Holinab.  p.  993." 
1  AihfoTd  B.  Thornton,  1  B.  &  Aid.  405. 

*  Neileon,  Trial  bj  Combat,  .tsa 

*  Stat  i9  Geo.  III.  c.  4S, — reciting  that  "  appeal*  of  murder,  treason, 
felonj,  and  otbv  offences,  and  tbe  manner  of  proceeding  tberein,  have 
been  fonnd  to  be  opprMsire ;  and  tbe  trial  bj  battle  in  anj  tuit  is  a  mode 
of  trial  nnBt  to  be  naed ;  and  it  is  expedient  that  the  same  sbonld  be 
wholly  abolished."  The  itatntc  went  on  to  enact  that  all  aach  appeal* 
"  shall  cease,  determine,  and  become  void  and  .  .  .  utterly  abolished,  [and 
that]  in  any  writ  of  right  now  depending  or  hereafter  to  be  brought,  the 
tenant  shall  not  be  received  towage  battle,  nor  shall  issue  be  joined  or  trial 
be  bad  by  battle  in  any  writ  of  right." 

*  "  The  writs  of  parliamait  are,"  said  Coke,  nearly  three  centnriea  ago 
(J  Inst,  697),  "  to  retom  two  knights  tor  every  connty  atadiis  d/tctoM,  uot 
that  tbey  sbonld  come  to  tbe  parliament  girt  with  swords,  bnt  that  tbej' 
•hoold  be  able  to  do  knight's  service."  But  the  courts  always  kept  up  the 
teal  thing.  Hie  ceremony  of  ehooring  the  knights  is  deecribed  in  IMS 
(T.  B.  7  B.  IV.  30,  as)  thus :  "The  four  knights  were  called,  who  came 
lo  tbe  bai  girt  with  swords  ["  girt  with  swords  above  their  garments,"  sajrs 
Dyer  in  Lord  Windsor  >.  St.  John,  Dyer,  103  b.  A.  D.  1954]  and  were 
charged  ...  to  choose  twelve  knights  girt  with  swords  from  themsdves  and 
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it  went  out  at  the  end  of  1834,  irith  the  abolition  of  real 
actions.* 

We  have  now  traced  the  decay  of  these  great  mediEeral 
modes  of  trial  in  England.  What,  meantime,  had  been 
happening  to  the  jury? 

otlien, . . .  ind  tbe  juiCiceg  ordered  the  putiM  to  go  with  cba  koigliti  iato 
«  chamber  to  choote  and  to  declare  thair  chBlIeogea  of  the  otbara  choueu  by 
tbe  foor,  for  after  tbft  letnm  of  the  panel  lO  made  b;  the  four  knights  the 
partiee  ihall  have  no  challenge  to  panel  oi  polla  before  tbe  jiiKice*." 

In  T.  B.  30  &  31  Bd.  L  117  (isoa),  the  oath  of  the  four  electing 
knigbti  b:  "  I  will  lawfully. chooee  lixteen  knigbta  girt  with  iworda,  from 
among  myMlf  and  the  othen,"  etc  Tbii  appears  to  hare  been  the  nik, 
to  chooBB  twelve  and  to  add  the  tonr,  —  so  that  the  whole  auiie  was  dx- 
teen.  (Bnumec,  Schw.  p  369).  Tbe  old  cases  chow  tbe  foil  number,  but 
•omeiimes  only  a  part  of  tbe  fonr  electors  are  ioclnded,  and  sometimea 
none  of  them,  perhaps  owing  to  challengea.  See  cases  of  I1S8-9  in  I  Rob 
Cot.  Beg.  197,  198,  200,  and  301,  a  case  of  1199  in  2  ib.  IT,  and  one  of 
1269  in  North.  Am.  Rolls  [Snrteee  Soc.)  137.  Stephen  (Pleading,  139, 
Tyler's  ed.)  ujs :  "  These  knights  [the  foar]  and  twelve  of  tbe  recognitors 
«o  elected,  together  making  a  jnry  of  sixteen,  constitnCe  what  is  called 
the  grand  assize." 

'  Except  as  a  belated  case  or  two  of  a  writ  of  right  may  hate  i«main«d 
over  for  trial  at  a  later  date.  The  latest  case  appears  to  have  been  that  of 
Davies  r.  Lowndes,  reported  aa  of  April,  1839,  in  I  BIng.  N.  C  997,  and, 
at  a  second  trial,  as  of  NoTsmbei  and  Decenibar,  ISSB,  in  fi  t&.  ISl 
(f  onyth,  Tr.  by  Jnry,  139). 
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CHAPTER  n. 

TBIAL  BT  JIIBT  AND  ITS  DETELOFMENT. 

SonE  account  baa  doit  been  given  of  early  Germauia 
coQceptioiis  of  proof  and  modes  of  trial,  and  of  their 
place,  development*  and  disappearance  in  EngliBh  jadi- 
cature.  Something  also  has  been  very  briefly  said  as  to 
the  emergence,  in  the  midst  of  all  these  things,  of  the 
trial  by  jury,  and  of  its  pedigree,  as  growing  ont  of  certain 
practices  in  public  administration  inherited  by  the  Nor- 
mans from  the  Frankish  kings,  and  brought  into  England 
at  the  Conquest. 

We  are  now  to  trace  this  earlier  history,  transmigration, 
and  development  of  the  jury  in  England,  and  to  follow  its 
strange  and  wholly  peculiar  course  for  some  six  or  eight 
centnriea,  to  our  own  time.  This  will  be  done  in  a  sum- 
mary manner,  for  the  main  purpose  now  in  band  is  not 
that  of  writing  a  history  of  the  jury,  but  of  elucidating 
the  English  law  of  evidence,  which  is  the  child  of  the  jnry, 

I.  1.  "The  capitularies  and  doeumenta  of  the  Carlo- 
vingiaa  period,"  says  Branner,'  "have  a  procedure  un- 
known to  the  old  Germanic  law,  which  has  the  technicad 
name  of  in^iaUio.  The  oharacteristio  of  it  is  that  the 
judge  Bammons  a  nnmber  of  the  members  of  the  commn- 
nity,  selected  by  him  as  having  presumably  a  knowledge  of 
the  facts  in  question,  and  tikes  of  them  a  promise  to 
declare  the  truth  on  the  questions  to  be  put  by  him.  .  .  . 
This  inquisition  .  .  .  was  applied  both  in  legal  controversy 
and  in  administration,  and  we  mnst  observe  that  the 
departments  of  administration  and  justice  were  then  con- 

1  Schw.  Bl. 


Digilzed  by  Google 


48  LAW  OP  EVIDBNCE. 

aiderably  united."  After  the  conquest  of  Neustria  by 
BoUo  the  Norman,  in  912,  that  province,  althoi^h  acquir- 
ing  new  rulers,  retained  ita  old  institutions.  Where  the 
lawB  of  the  conquerors,  the  Normans,  were  fundamentally 
BO  nearly  related  to  those  of  the  people  whom  they  had 
conqnered,  the  two  "could  not  long  exist  by  the  side  of 
each  other.  The  less  cultivated  must  be  absorbed  by  the 
other,  and  the  narrower  the  fundamental  difference  the 
quicker  the  process  of  absorption,"  *  Thos  the  Norman 
law  was  mainly  Frankish  law;  and  with  the  rest  we  find 
there  the  inquisition. 

Where  royal  power  was  vigorous,  as  among  the  Franks, 
it  required  safer  and  directer  ways  of  settling  those  matters 
of  fact  on  which  its  revenues  depended  than  the  rude, 
superstitious,  one-sided  methods  which  were  followed  in 
the  popular  courts.  In  a  capitulary  of  Louis  I.  (^e  debon- 
natre)  in  829,'  it  is  ordered  that  every  inquiry  relating  to 
the  royal  tisc  shall  be  made,  not  by  witnesses  brought 
forward  [by  the  party],  but  per  Ulos  qui  in  eo  eomitattt 
meliorea  et  veracioret  ease  eognoseunHir,  — perUlomm  testi- 
monium inquiaitio  jiat,  et  jvxta  quod  Uli  inde  teatijicati 
/iierint,  vel  contineatUur  vel  reddantur.  This,  it  will  be 
noticed,  is  not  merely  ascertaining  facts,  it  is  determining 
coutiOTersy  by  a  mode  of  "trial; "  taxes  are  laid,  services 
exacted,  personal  status  fixed,  on  the  sworn  answer  of 
selected  persons  of  a  certain  neighborhood.  Such  persons 
were  likely  to  know  who  was  in  possession  of  neighboring  • 
land  and  by  what  title;  they  knew  the  eona^tetudtTies  of  the 
region,  the  free  or  servile  status  of  the  neighbors,  their 
birth,  death,  or  marriage."  An  enlightened  principle  had 
come  in  as  regards  revenue  which  Was  likely  to  extend  and 
did  extend  to  judicature,  for  that  was  only  another  part  of 
royal  administration.* 

>  BTonDer,  Schw.  159-130. 

■  Baloze,  i.  673,  tL  ;  Adc.  Lo!b  Ftsdc.  i.  69 ;  Brannw,  Scbw.  88,  note. 

*  "  So  intimate  a  thft  cotmecCion  o(  jndicatnre  with  finance  nndei  the 

Nonnmn  Ungi  that  we  aetzedj  need  the  commenti  of  the  historians  to 
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Only  the  crown,  the  royal  or  ducal  power,  could  liave 
accomplished  so  great  an  innovation  as  this.*  The  popular 
coorta  vere  hopeleiisly  caught  in  the  we1>  of  custom ;  within 
narrow  limits  they  moved  forever  round  and  round  in  the 
ancient  track.  The  crown  alone  could  compel  parties  who 
wished  to  abide  by  the  old  formal  procedure  to  give  it  up, 
or  enforce  the  attendance  of  the  community  witnesses  who 
made  up  the  inquest  and  compel  them  to  take  an  oath.* 
The  popular  law  had  left  it  to  the  parties  to  produce  their 
witnesses.  The  maxim  that  only  royal  authority  could 
put  a  man  to  an  oath  made  and  kept  trial  by  jury  the 
special  possession  of  the  royal  oourts.  Only  such  as 
received  the  power  by  delegation  from  the  crown,  as  the 
Chorch,  great  men,  or  royal  of&cials  presiding  over  popular 
courts,  oonld  try  in  this  way. 

All  this  is  but  an  illastration  of  what  Uaine  has  said,' 
that  in  early  times  the  king  was  the  great  law-reformer. 
Beginning  as  an  anxiliar  of  the  popular  courts,  enforcing 
their  decisions  and  exeroising  an  "ultimate  residuary 
authority  "  in  correcting  their  errors,  the  king  administered 
"that  royal  justice  which  had  never  been  dissociated  from 
him  .  .  .  [and]  was  ever  waxing  while  the  popular  justice 
was  waning.  ...  In  those  days  whatever  answered  to  what 
we  now  call  the  spirit  of  reform  was  confined  to  the  king 
and  his  advisers ;  he  alone  introduced  comparative  gentle- 
ness into  the  law  and  simplified  its  procednre.  .  .  .  [This] 

gnide  lu  to  the  conelnficui  tbat  it  vas  munlj  for  the  smke  of  the  proGM 
that  justice  i*w  adminiatated  ttt  all."  Stabbo.  Conat.  Hist.  Eng.  i.  8B!l-6. 
8ce  the  p>Kial  aepaiMioii  of  jadictttnre  from  the  other  bniilMM  of  gorem- 
ment  at  Plymotitb  in  1646.    Plym.  CoL  Rec.  xi.  64. 

>  Bnmner,  Schw.  a5&-6a. 

*  Se«  St.  S!   H.  m.  C.  ia  (1967):   NuUat  de  ceUrV  ponit  .  .  .  rm  • 

jarart  libtra  tentnia  luo*  tantra  valantaltni  nam,  daicut  hoc  nvUv»  Jhcers 
pottit  line  '^ecrpto  domitii  rtgig.  Compue  Ciutoiiii  of  Kent,  1  Bt.  Bettlm 
S35,  and  the  proceedlagt  sgainn  the  Abbot  of  St.  Edmondi  foi  trrjiig 
a  criminal  case  b;  itaj  without  to;al  antliotitj,  in  Br.  N.  B.  U.  caae 
S93.  . 

■  Early  Ltcw  and  Cnitom,  c  tL 

4 
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was  once  the  most  valuable  and  indeed  the  most  indiBpens' 
able  of  all  reforming  agencies  ;  but  at  length  its  course  vas 
run,  and  in  nearly  M  civilized  societies  its  inheritance  has 
devolved  upon  elective  legislatures." 

2.  In  the  latter  half  of  the  elevenUi  century  the  Normans 
brought  over  to  England  a  strong  type  of  this  royal  power. 
They  brought  also  the  inquisition.  Through  the  whole  of 
the  next  century  and  more,  the  growth  and  use  of  it  in  the 
Iforman  dominions  on  both  sides  of  the  channel  were  much 
the  same.  But  from  the  beginning  of  the  thirteenth  cen- 
tury, when  John  lost  his  southern  territory  to  the  French, 
the  inquisition,  mainly  dying  slowly  out  in  France,  began 
its  peculiar,  astonishing  development  in  England.  In 
trying  to  follow  its  English  history  we  remark  at  once  that 
for  more  than  a  century  there  is  little  clear,  authoritative 
information.  We  get  our  knowledge  mainly  from  the 
scattered  accounts  of  cases  in  Domesday  Book,  and  in 
chronicles  and  histories.  These  have  been  collected  by  a 
competent  and  careful  hand  in  the  Flacita  Anglo-Norman' 
niea  of  Dr.  Bigelow.*  The  noble  series  of  extant  English 
judicial  records  does  not  begin  until  1194  (Trin.  B  Bioh. 
I.)*  Our  first  law  treatise,  Glanvill,  was  written  not 
before  1187.*  Our  existing  law  reports  begin  not  earlier 
than  two  centuries  and  a  quarter  after  the  Conquest,  in 
1292.* 

<  Boaton:  UttU,  Blown,  A  Co.  IST9.  "TliiiiTolDme  [Fi«fioe,p.1H] 
ia  not  ft  telectioD  of  run,  bnt  contaiiw  all,  of  a  temporal  Datum,  that  an 
of  anj  Ttlne  in  the  known  legal  monnmenta  of  the  period." 

*  J.  H.  'Round.  EarUetlEnglMPUaRoilt,Eng.  Hilt.  Rer.  xi.  103,103. 

*  OlanvWa,  Traetai'a  dt  Legibut  et  ConsuetadinibuM  Btijni  Angliae,  Lib. 
Tjii.  c.  iii.  A  flna  is  cited  here  aa  enrolled  on  the  Mooda/  next  after  the 
feait  of  Simon  and  Jade,  in  33  H.  It.;  tbia  feast  waa  Oct.  S8,  1187.  I  do 
□ot  take  acconnt  of  tbe  rather  ipecial  treatise  known  aa  Diaiogut  dt 
Scaccario,  written  oot  before  1IT6-7.  For  soniething  newlj  discorered, 
—  "what  we  may  beliere  to  be  our  oldest  legal  taxt4>ook  "  (Maitland,  in 
Law  Qnart.  Her.  tiii.  75),  see  the  "  Q^dripartttu*,  an  English  law  book  ot 
IIU,"  edited  by  Dr.  Uebermann  (Halle,  1893).  Other  later  discoreriee 
and  contribotioDa  of  the  same  learned  writer  are  mentioned  in  Pollock 
and  Maitland,  Hist  Rng.  Law,  i.  xzi.  and  7S  tt  itq. 

<  Y.  B.  SO  ft  31  £dw.  L 
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(a)  During  this  earliest  period  there  are  many  illustra- 
tions of  the  nse  of  the  inquisition  in  ordinary  administra- 
tion. The  conspicuoas  case  is  that  of  the  compilation  of 
Domesday  Book  in  1086-6.  This  was  aooomplished  by  a 
commission,  making  inquiry  throughout  England,  by  sworn 
men  of  each  neighborhood,  responsible  and  acquainted  with 
the  facts.  Domesday  is  a  record  of  all  sorts  of  details 
relating  to  local  outitoms,  and  the  possession,  tenure,  and 
taxable  capacity  of  the  land  owners.  "Questions  of  title 
to  land  and  services,  and  disputes  over  the  status  of 
persons  were  of  constant  occurrence  before  the  oommis- 
sionerg,  and  the  results  are  briefly  stated."'  Incidentally 
much  else  came  in,  as  where  au  inquest'  relates  in  its 
answers  the  proceedings  of  a  litigation  in  the  popular 
court,  and  how,  upon  Ralph's  failure  to  appear  on  a  day 
fixed  by  the  sheriff,  the  men  of  the  hundred  had  adjudged 
(diivdicaveraiU)  the  land  to  his  adversary.  The  disputes 
and  offers  of  proof  before  the  Commissioners  themselves 
are  sometimes  reported.* 

Of  the  use  of  the  inqnisition  in  judicature  there  is  an 
instance,  in  1080,  or  soon  after,*  when,  in  order  to  settle  a 
litigation  as  to  certain  lauds  held  of  the  Ghtiroh  of  Ely, 
tnming  on  the  question  of  who  held  when  Edward  the 
Confessor  died,  the  king  directs  the  summoning  of  three 
shires  and  various  nobles,  and  orders  that  out  of  these, 
several  {plures)  English  be  chosen  to  tell,  nnder  oath,  the 
facts;  and  it  is  directed  (with  certain  qualifications),  that 
matters  shall  be  adjusted  according  to  the  answers.  Of 
uncertain  date  in  the  reign  of  the  Conqueror,  who  died  in 
September,  1087,  is  the  case  of  Gundnlf,  Bishop  of  Roches- 
ter, V,  Pichot,  Sheriff  of  Cambridge,*  in  which  on  a  great 

1  BigeloiT,  PL  A.  N.  zlix;  Falg.  Com.  i.  i71-3.  "Not  erea  an  ox 
nor  ■  cow,  nor  a  iwlne  wbb  thare  left  which  was  not  nt  down  in  hU 
recordi,"  sayB  a  Saxon  chioDicIei  qooted  bj  Palgrare. 

*  RannU  v.  Ralph,  Btgelow,  Fl.  A.  N.  SOT,  citing  Domenltiy,  i.  4S4. 
■  Ulnitntioiu  ot  thla  sort  ol  thiag,  takeu  from  Domexlay,  mav  b« 

•sen  in  Bigelow,  FL  A.  K.  pp.  37-61,  and  ib.  393-307. 

*  Bigelow,  FL  A.  N.  24,  dting  lib.  Elietuit,  S^6. 

*  Bigelow.  FL  A.  N.  H,  citing  AngUa  Saem,  338,  Hickea,  Dli.Ep.33t 
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controversy  as  to  whether  certain  lands  belonged  to  the 
king  or  "  St.  Andrew,"  the  king  ordered  that  it  be  referred 
to  the  judgment  of  all  the  men  of  the  county,  —  in  other 
words,  to  the  county  court.  The  county  awarded  it  to  the 
king.  The  presiding  ofKcer,  Odo,  Bishop  of  Bayeuz, 
doubted  this  sward,  and  directed  that  the  county  should 
choose  twelve  o£  their  number  to  confirm  it  by  oath.' 
These  retired,  and  then  returned  and  swore  to  what  had 
been  said  by  the  county  court.  A  year  afterwards  a  monk 
who  had  ouce  been  steward  of  the  region  in  question,  and 
knew  this  to  be  false,  raised  some  question  about  it;  this 
resulted  in  confessions  of  perjury  from  the  one  who  led  in 
the  oath,  and  from  another;  and  in  the  condemnation  and 
punishment  of  all  who  swore.*  This  case  shows  the 
Anglo-Saxon  procedure,  which  was  that  of  the  Qermanio 
popular  courts,  viz.,  judgment  by  the  whole  assembly. 
But  it  also  shows  the  interference  of  the  king's  represen- 
tative, and  a  resort  to  an  inquest  of  twelve,  chosen  nnder 
his  orders  by  the  county  from  its  own  members,  and 
speaking  under  oath.  In  the  reign  of  William  Bufus,  io 
1099,*  we  have  what  Bigelow  has  called  "the  earliest 
record  of  anything  like  a  modern  judicial  iter  by  the  royal 
justiciars."*  It  does  not  appear  by  what  methods  the 
judges  proceeded.  In  another  case  a  writ  of  William 
Bufus,  of  ifncertain  date,  directs  the  sheriff  to  assemble 

B.  c.  EuayB  in  Anglo^Saxan  l^w,  37A  (with  the  date  10T3-I0B3).  ReeTea 
(Hist.  Gng.  Law,  Finl.  sd.  i.  1S7)  refani  to  thii  uheiiig"Cbe  earlieit  men- 
tion at  anything  like  a  iarj." 

>  So  io  the  reign  of  Uenrj  I.  (1 100-1 13B)  thekiug  in  his  writ  giTei 
expiees  anthotit;  to  require  the  oath,  if  digaatiii&ed  with  the  nnswon 
answer.  "  lie  tt  videte  dhiiu  ■  .  .  cf  facite  ncBgnoKere  per  proboi  homitut 
dt  comilabi  et  dividere.  ...  ft  n  bent  eii  ncni  crediderilii,  tacranienta  om- 
firmtnl  quad  dixerinl,"  Falg.  Eng.  Com.  ii.  184,  note;  H.  c.  Bigelow,  Fl. 
A.  N.  139. 

*  Thou  who  had  not  confeosed  were  adjudged  perinted,  qwmdoquidem 
ilU,  poll  ^unn  alii  juraverant  m  perjtinim  ette  fniebatvr . 

'  The  King  r.  The  Abbot  of  Tavlrtock,  Bigelow,  PL  A.  K.  89,  citing 
S  Monaaticon,  487  (ed.  1S4B). 

*  HiitPro&sa. 
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the  shire  and  take  its  judgment  on  a  dispute  aa  to  lands, 
and  to  adjust  the  matter  accordingly.  A  mit  of  execution 
in  the  same  case  indicates  that  it  was  decided  hy  a  jury, 
—  aieut  tegtimoniata  et  jtirata  fuit. 

In  the  reign  of  Henry  I.,  in  1122,  the  king  directs  that 
a  controversy  as  to  land  be  referred  to  the  declaration  of 
men  of  a  certain  neighborhood.  Seven  hundred  were 
assembled,  and  the  Sheriff  of  Dorset  and  Somerset  presided. 
Sixteen  men  swore  te  veratn  a^rmatiottem  facfuroa  d« 
mqnixitione  terras  iltiiu  .  .  .  quorum  aaaertioni  cuncH 
adquteacentea  .  .  .  nta  jura  c&nquerentibut  adjudkahant, 
&C.  The  names  of  those  who  swore  are  added.  We  see 
here  again  the  hundred  court  giving  the  judgment  upon 
the  statement  of  those  members  who  were  chosen  to  swear.* 

(b)  With  the  reign  of  Henry  II,  (1164-1189)  we  reach 
the  period  when  all  this  irregular,  unorganized  use  of  the 
inqnisition  begins  to  take  permanent  shape  at  the  hands 
of  a  great  and  sagacious  king.  Through  the  text  of 
certain  of  his  ordinances  (assizes),  and  through  the  treatise 
ascribed  to  Glanvill,  the  last  of  his  chief  justices,  we  shall 
soon  get  more  definite  instruction.  A,  chronicler  describes 
an  early  controversy  in  this  reign,  of  the  year  1158,' 
between  the  men  of  Wallingford  and  Oxford,  and  the 
Abbot  of  Abingdon,  aa  to  the  right  to  a  market.  The 
king,  being  in  Normandy,  had  been  persuaded  to  forbid 
the  defendant  to  sell  any  but  small  articles  until  bis 
return.  The  defendant  asserted  full  rights  of  market 
The  king,  on  further  complaint  made  to  him  in  Normandy, 
directed  the  Earl  of  Leicester  (Chief  Justiciar  from  1154 
to  1162)  to  assemble  the  county  of  Berkshire  and  cause 
twenty-four  of  the  older  men  to  be  chosen  to  answer  on 
oath;  if  they  should  swear  that  the  defendant  bad  full 
market  in  the  time  of  Henry  I.  he  should  have  it:  other- 
wise not.  This  resulted  in  favor  of  the  defendant.  The 
plaintiSs  then  went  to  the  king,  ivho  had  returned,  and 

>  I^  Com.  B.  189;  Bigelow,  PI.  A.  N.  119. 

*B)gelow,  FLA. N.  198. citing  S  Hiit  Hon.  AUogd. (Bee Com.) SS7. 
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complained  that  this  oath  was  false,  and  that  among  those 
■who  swore  had  been  some  of  the  defendant's  men,  'The 
king  thereupon  ordered  an  assembly  of  the  Wallingford' 
men  and  of  the  whole  county  of  Berkshire  at  Oxford, 
before  the  justices,  and  that  oath  should  be  made  to  the 
truth  by  the  older  men  chosen  by  both  Bides  (ex  utraqw« 
parte),  excepting  that  none  should  belong  to  the  Abbey. 
At  this  assembly  the  jury  were  separated  (conffregaH  .  .  . 
univerti,  et  tegregati  qui  jurarent),  and  they  differed — the 
Wallingford  men  swearing  that  there  vas  only  a  market 
for  bread  and  ale,  the  Oxford  men  for  more  things,  bnt 
not  a  full  market;  and  the  men  of  the  county,  that  it  was 
a  fall  market,  with  possibly  one  exception.  The  Earl  of 
Leicester,  who  presided  {quijuttitia  tt  judex  aderat),  was 
anwilling  to  give  judgment  on  these  differing  statements, 
but  reported  matters  to  the  king,  adding  the  information 
that  he  himself  had  lived  at  Abingdon  when  be  was  a  boy, 
and  that  he  had  seen  a  full  market  there  in  the  time  of 
King  Henry  I.  This  satisfied  the  king  (tanti  viri  tetti- 
monio  delectatus),  and  he  decided  in  favor  of  the  defendant. 

(e)  Bnt  we  had  better  leave  now  these  unauthoritative 
reports  of  the  chroniclers  *  and  wait,  as  regards  cases,  until 
solid  ground  is  reached  in  the  judicial  records,  half  a 
century  later.  Meantime  it  will  be  profitable  to  consider 
two  or  three  things. 

(1.)  It  is  interesting  to  remark  how  the  English  kings, 
in  their  capacity  as  Dukes  of  Normandy,  were  using  there 
this  same  machinery.  While  they  had  brought  it  to  Eng- 
land, they  had  also  left  it  at  home,*  Dr.  Bmnner  speaks  of 
having  carefully  examined  many  Norman  documents  of  the 

>  The  chroniden  pnterrv  tiibiit  T>]aalile  [locnmenU.  A*  regudi 
th^r  namitirea  ««  hare  Co  remember  their  hiu  «ad  their  Ignormoce  of 
technical  Uw,  racalliag  Coke'i  wttniinfi;  tt  the  be(;iiuiliig  of  the  third 
Tolnme  of  hin  TSports .-  "  And  for  that  it  ia  hard  for  a  man  to  npoK  any 
■part  or  blanch  rf  anj  art  or  science  joatlj  and  tmly  which  he  profeMeth 
not,  and  impOMible  to  make  a  jnst  and  true  relation  of  an;  thing  that  ha 
andeiMandt  not,  I  pnj  thee  beware  of  chronicle  law,"  otc 

*  Bnuuer,  Schw.  US,  £07-8. 
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tvelfth  century,  little  stadied  before  and  never  printed) 
and  remarks  *  tJiat  they  enable  one  to  contradict  the  view 
that  Anglo- 14'oimaii  law  had  taken  the  lead  aod  Normaa 
law  followed.  Up  to  Olanvil]  the  English  law  was  oon- 
staotly  fractified  from  the  Norman.  Henry  was  Duke  of 
Normandy  before  he  was  Justiciary  and  then  King  of 
England.  It  was  not,  Bmnner  adds,  until  near  the  end 
of  tbe  union  between  the  two  countries  (in  1205),  that 
England  took  the  lead.  It  is  not  surprising,  then,  to  find 
that  Henry  II.  began  the  work  of  developing  and  organiz- 
ing the  inquisitioB  as  Duke  of  Normandy  before  he  came 
to  the  English  throne,  and  as  e&rly  as  the  year  11S2.* 
This  work  lay  in  establishing  it  as  a  right  to  have  this 
method  of  proof  in  certain  classes  of  cases,  and  in  making 
it  obligatory.  Before  this,  it  had  been  granted  merely  as 
matter  of  royal  favor  in  particular  instances;  it  now 
became,  in  some  cases,  matter  of  right  to  have  the  king's 
writ  ordering  it.*  The  phrase  now  became  "recognition" 
rather  than  "  inquisition,"  —  the  two  terms  in  reality 
importing  two  aspects  of  the  same  thing,  one,  the  inquiry, 
the  other,  tbe  answer. 

These  "  recognitions  "  were  so  many  new  modes  of  trial 
OD  particolat  questions,  established  by  a  dead  lift  of  royal 
power.  Id  tbe  case  of  the  "great  assize"  this  trial  was 
optional  with  the  tenant,  but  not  with  the  demandant.  As 
regards  the  other  recognitions  they  were  required,  in 
specified  sorts  of  eases,  and  were  equally  obligatory  upon 

'  Bnmmr,  E^chw.  139. 

*  BrnnDer,  Schw.  300-3M;  bnt  compare  Big«low,  F1.  A.  N.  xxrii  n. 
Bnmnei'  bera  make*  the  inMreBting  remuk  that  "the  need  of  iDDOration 
tnnst  bftTe  ali«»djp  made  itaslt  felt,  fur  the  leMon  that  a  dongerooi  rival 
to  tbe  mde  and  Inelattic  procedure  ot  the  temporal  courts  wa«  growing 
np,  in  tbe  nnoo  law.  ...  It  maj  therefore  be  regBrde<l  aa  no  men 
eoincideiiM  that  Hear;  IL,  the  reformer  of  procedare,  was  the  man  who 
ftnt  fiicc«eda4>  in  forciog  the  eccleeiaatical  jnrudiction  into  narrower 
limit*."  Bee  tbe  nmark  of  Bereford,  J.,  in  130S  (Y.  B.  30  A  31  Edw.  I, 
491). 

'  Bnnner,  8cbw.  304-fi. 
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both  parties.  In  theory,  each  recognitions  might  have 
beeo  establlBhed  in  other  cases,  e.  g.,  in  criminal  matters, 
by  the  same  aathorit;.  If  anybody  should  be  inclined 
to  wonder  why  this  was  not  done,  he  ahould  bethink  him 
of  the  extraordinary  nature  of  the  actual  achievement. 
The  real  wonder  is  that  so  much  was  done;  for  the  intro- 
duction of  a  compulsory  procedure  of  this  sort  was  very 
foreign  to  the  oonceptions  of  the  older  law.  By  that,  men 
had  "  tried  "  their  own  cases.  To  put  npon  a  man  who  had 
the  right  to  go  to  the  proof,  —  instead  of  the  prvbatw, 
defemw,  puryatio,  of  the  older  law,  where  he  produced  the 
persons  or  the  things  that  cleared  him,  —  the  necessity  of 
submitting  himself  to  the  test  of  what  a  set  of  strangers 
might  say,  witnesses  selected  by  a  public  officer,  —  this 
was  a  wonderful  thing.* 

A  portentous  thing  was  it  that  any  ruler  should  set  him- 
self  above  the  old  lex  et  eonmetudo.  More  than  a  cen- 
tuiy  later,  when  we  find  the  king  claiming  this  power, 
we  see  also  how  firmly  he  is  resisted.  In  1291-2  it  was 
sought,  in  ascertaining  certain  facts,  to  put  some  great 
men  to  their  oath.  They  all  answered  that  it  was  unheard 
of  that  they  or  their  ancestors  should  be  compelled  to  take 
an  oath.  It  was  set  forth  to  them  that  in  many  oases, 
for  the  common  welfare,  the  king  is  above  the  Uges  et  eon- 
guetudinee  in  regno  sua  usitatas;  and  thereupon  many  times 
was  the  book  held  out  to  them,  but  they  refused.*  In  old 
times  this  denial  of  the  king't  power  of  compulsion  was  a 
denial  of  such  power  anywhere.  And  it  is  in  this  sense 
probably  that  we  are  to  understand  the  "Mirror,"  at  about 
the  date  last  named,  in  enumerating  abuses:  "La  primier 
et  la  toveraigne  ainuion  eat  que  le  Soy  est  outtre  la  l«y.* 
The  writer  of  this  book  thought  it  an  abuse  that  one  should 

'  A  friend  raminds  me  of  the  manj  iigna,  inch  ■•  oatlawry  snd  dii- 
tieea,  that  larviTed  even  to  recent  timm,  of  the  inabiUtj  of  the  <^  law 
to  compel  ft  man  dinetl;  to  lubmit  to  judicial  authori^. 

»  PL  Ab.  aS7,  ool.  2. 

■  Book  5,  c.  9,  i.  1. 
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not  be  allowed  to  try  his  case  hy  battle  or  the  ordeal.* 
And  again,  as  to  a  class  of  oriminal  oases :  "  It  is  as  abuse 
that  the  jnstioes  drive  a  lawful  mim  to  put  himself  on  the 
ooDBtrj  when  he  offero  to  defend  himself  against  the 
approver  by  his  body."  * 

(2.)  Of  the  phrases  that  we  meet  so  often,  reeognitio  and 
tutua,  some  illaBtratiou  may  be  convenient.  The  Bolnmn 
declaration,  in  oertain  matters  affecting  the  clergy,  made 
in  1164  and  ordinarily  called  the  Constitutions  of  Claren- 
don, is  styled,  in  the  doooment  itself,  iata  reeordatio  vel 
reeognitio;  while  in  chapter  ix.  provision  is  made  for  set- 
tling certain  cases  reeognitione  duodeeim  legalium  kominum. 
In  the  Assize  of  Northampton  (1176)  at  §  4,  relating  to  the 
writ  of  mort  d'aneestor,  it  is  directed  that  the  justices 
eaose  a  pereognMonem,  to  be  taken  by  twelve  lawful  men, 
et  tieut  reeognitwM  fuerU  ita,  etc. 

The  word  reeognitio,  meaning  thus  a  solemn  acknowl- 
edgment, declaration,  or  answer,  came  to  be  mainly  limited 
to  "the  inquisitions  which  under  the  ducal  ordinance 
(gecundum  asnsam)  were  started  by  a  dncal  writ."*  Of 
the  term  "assize,"  Brunner  says,  "In  England  the  tech- 
nical expression  '  atsua '  got  established  for  recognition  in 
the  narrower  sense.  Atsi^a  means,  in  the  first  place,  the 
thing,  the  assembly,  as  well  judicial  aa  legislative.  In  its 
extended  sense,  it  means  what  belongs  to  or  comes  from 
sach  an  assembly,  the  judgment  or  the  ordinance.  As  to 
these  specific  assizes  which  introduced  the  recognitions, 
the  term  '  assize  '  has  passed  over  to  them."*    Of  the  use 

1  Book  9,  c  S,  M.  1»,  IS7. 

*  /i. ».  19. 

*  Branner,  Sehw.  S93--4.  And  iw  a  Fiencb  docDment  of  IIST,  apeci. 
flcallj  py^Dg  tbii  mesiiiDg  to  th«  irord,  ib.  S9*-S. 

*  lb.  299.  LiUletoD,  ■.  3S4,  rayi ;  "  Thb  nMoe  aisiie  b  mmm  egviro- 
csM,  tor  Mmetiinea  it  ii  taken  for  a  jarj  [qnoting  tha  beghming  of  the 
record  ot  aa  awiie  of  norel  dJMeisin,  aniia  reni't  raxgnititra,  etc.].  ■  .  . 
And  soinetinMB  It  ii  taken  for  the  irhole  writ  of  «nlE«.  .  .  ,  And  aome- 
timM  BiwM  ii  taken  for  an  ordinance."  Compare  Hirroi  (Wblttakei'iL 
Belden  Soc  ed.]  es  (c.  99). 
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of  the  word  "ataita"  as  meaning  the  ordinanoe  itself,  we 
see  illTistiations  both  in  the  title  and  tiie  text  of  the  assizes 
of  Clarendon  and  Northampton,*  of  the  Assize  of  Anns 
(1181),  and  the  Assize  of  the  Forest  (1184).  Item  j^t- 
titiae  .  .  .  fadant  fieri  reeotfnittonem  de  dwaisinit  faetta 
auper  oMUam,  «te.  Sate  ett  OMsisa  .  .  .  de  foretta,  etc.  * 
On  the  other  hand,  the  use  of  it  in  the  sense  of  a  particular 
remedy,  or  form  of  action,  or  mode  of  proceeding,  and  also 
in  the  sense  of  the  tribunal,  the  recognitors,  is  sufficiently 
illustrated  if  we  reeall  the  Magna  Aitiea,  the  several  assizes 
of  Novel  Disseisin,  Mort  d'sncestor,  and  the  rest,  and  the 
common  expressions,  eadit  aeaUa  injuratam. 

(S.)  These  ordinances  of  Henry  II.  (or,  perhaps,  as  it 
has  been  oonjectured,  only  a  single  ordinance  applicable 
to  a  variety  of  cases,)  are  not  preserved;  but  the  character 
of  them  as  acts  of  royal  legislation  sufficiently  appears  in 
the  ordinances  already  named  ,*  as  well  as  in  Glanvill  *  and 
elsewhere.  Id  speaking  of  proceedings  under  them  to 
recover  possession,  called  assizes,  and  also  recognitions. 
Beeves  *  following  Glanvill ,  or  rather  paraphrasing  him 
with  comment,  mentions  eight ;  and  he  remarks  *  that,  "  Of 
all  the  assizes  in  use  in  Glanvill's  time  it  was  only  that 
de  morte  anteeettorta  and  that  de  nova  disaeiaina  that  were 
original  writs."  All  the  others  are  here  supposed  to  be 
aoziliary  to  a  proceeding  already  pending.  But  the  more 
accurate  statement,  doubtless,  is  that  of  Pollock  and 
Maitland.^  After  speaking  of  the  proprietary  action  and 
the  grand  assize,  they  add:  "In  four  other  oases  a  plain- 
tiff may  begin  proceedings  by  obtaining  a  royal  writ 
which  will  direct  that  an  inquest  shall  be  sworn  to  answer 

1  An.  North.  ■.  S. 

*  Am.  Fonat.    8m  abo  BrannM,  Schw.  309. 

*  8tDbt»,  ChartMa  (Sth  ed.),  133,  140, 150,  196. 

*  ii.  c  7,  uid  G.  19,  and  itiii.  e.  i. 

*  But.  Eag.  L>«  (IIdI.  ed.),  I33-S31.    Glaav.  xUi.  c.  1  and  S. 

*  P.  8Sa 
1HlM.Eiig.Uir,LlSS. 
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a  particular  qaestion  formulated  in  the  writ.  These  four 
cases  are  the  subject-matter  of  the  four  petty  assizes,  (1) 
the  assize  utt^m,  (2)  the  novel  disseisin,  (3)  the  mort 
d'ancestor,  (4)  the  darrein  presentment.  It  is  probable 
that  for  a  short  while  a  few  other  cases  were  met  in  a 
similar  fashion;  but  in  a  little  while  we  hare  these  four 
and  only  these  four  petty  assizes.  Only  in  these  four 
instances  does  the  writ  which  is  the  first  step  in  the  pro- 
cedure, '  the  original  writ,'  direct  the  empanelliDg  of  an 
inquest."* 

That  these  proceedings  originated  with  Henty  II.  is 
neatly  indicated  by  a  charter  of  King  John,  granted 
in  1202,  to  the  church  of  Beverly,  and  recited  in  a  later 
Impeximus,  confirming  the  rights  of  that  church  as  against 
any  aaaiaas  vel  recoffHttiones  vel  canstitutwnes  poatea  /acta*  ; 
80  far  as  recognitions  or  assizes  are  necessary  as  touching 
what  belongs  to  the  reeve  of  Beverly,  they  are  to  be  held 
in  his  court,  where  such  matters  were  pleaded  tempore 
rtffis  Senrici  patrit  nottri,  vel  tempore  Henriei  Begv  avi 
patria  nostri,  antequam  recognitiones  vel  asaitae  in  regno 
nostro  esaent  conatitutae.*  The  assizes  or  recognitions, 
i,  e.,  the  inquisitions  provided  for  by  royal  ordinance, 
compulsory  and  obtainable  as  of  right,  existed,  as  was  said 
before,  only  in  a  limited  number  of  cases.  But  the  old 
method  of  obtaining  this  mode  of  relief  by  special  permis- 
sioD  in  other  cases,  still  held;  and  it  was  had  by  consent. 
Having  regard  to  the  powerful  favor  of  the  crown,  and  to 
the  experience  of  the  advantages  of  this  rational  mode  of 
determining  questions  of  fact,  as  compared  with  the  duel 
and  the  old,  one-sided,  formal  proof,  one  might  easily  guess 
at  the  great  and  rapid  extension  of  it  that  followed.  Ques- 
tions raised  by  the  exceptio,  and  other  incidental  matters, 
were  largely  disposed  of  in  this  way,  either  by  consent  of 
parties  or  order  of  court;  but  to  some  extent  the  body  of 
men  thus  procured  was  in  early  times  distinguished  by  a 

1  -8«e  Hirror,  c  zxv.  (WbitUker'i,  Selden  Soe.  ed.),  p.  69. 

■  Howd.  Anc  Loiz,  IL  SST-S ;  dtod  \>j  BnuuiM,  Sehw.  301. 
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different  name  from  that  which  assembled  nnder  the  king's 
ordinance;  it  appears  aa  the ^'unito.*  Wliere  the  ordinance 
did  not  extend,  and  where  a  partj  would  not  consent  to  a 
jitrata,  the  old  formal  methods  of  proof  prevailed;  and 
some  of  them  continaed  for  centnriea.*  Bnt  this  again, 
among  other  causes,  led  to  a  resort  to  new  forms  of  action, 
and  in  these  the  only  mode  of  trial  was  the  jury.  Bj  ita 
intrinsic  fairness  as  contrasted  with  older  modes,  and  by 
tiie  favor  of  the  crown  and  the  judges,  it  grew  tast  to  be 
regarded  as  the  one  regular  common-law  mode  of  trial, 
always  to  be  had  when  no  other  was  fixed.* 

(4.)  Some  further  mention  should  be  made  of  the  fr^- 
mentary  legislation  of  this  reign.*  In  the  Constitutions  of 
Clarendon,  in  1164, — itta  rtcordatio  vel  rteognitio  cujut- 
dan  partis  eoittuetudinum  et  libertatum  et  diffnitatum  ant»- 
eeatorum  morum,  —  matters  between  the  king  and  the 
church  were  regulated.  In  c.  i.  controrersies  about  pres- 
entation and  advowson  {de  advoeatione  et  pregentatumB 
eeclenarum)  are  placed  nnder  the  jurisdiction  of  the  king's 
oourt,  ~  "  for  the  decision  of  which  the  assize  of  darrein 
presentment  was  issued,  the  only  vestiges  of  which  [i.  a., 
of  the  assize  or  otdinance  itself)  are  preserved  in  Glau- 
vill."*  In  c  vi.  a  jury  of  accusation  is  provided  for,  — 
/iteietjurare  duodecim  legalet  homines  de  vicineto  .  .  .  quod 
inde  veritaiem  $eeunduni  amaeienttam  mam  m^nifeataJmnt, 
In  C.  ix.  the  assize  Utrum  appears,  —  reeoffttitioTie  duodeeitn 
legalium  hominum*  In  the  Assize  of  Clarendon,  in  1166, 
provision  la  made  for  taking  inqaests  throughout  England 

1  8m  Ponock  ud  Blaitbad,  Hiat.  Eug.  Law,  IS8.    Compara  Pik«,  in 
T.  B.  IS  &  13  Edw.  m.  pp.  xxxU-tzz. 
■  Supra,  c.  ii. 

*  Id  1S75  (St.  WmL  L  c.  19),  od«  aceiued  of  Mimj,  sncl  nfositig  to 
pat  hiiDMlf  on  a  Jtii7,  y  dealt  wKh  u  nfoaiiig  "the  cmuiKm  Uwof  Um 
Und." 

*  For  thli  lee  Stabba,  Chuten. 

*  Stnbbs,  Ch&Tten  (Bth  ed.).  13S. 

*  Bee  Pollock  and  Maitland,  m«.  Bag.  Law,L  lS8t  «!•»  A  118,  ll 
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by  local  jttiies  ot  accaaation,  and  for  the  trial  of  ttie  chief 
cases  by  the  ordeal.  Such  juries  are  also  required  in  the 
Inquest  of  Sheriffs  (1170),  and  the  Assize  of  Arms  (1181). 
In  the  Assize  of  Northampton  (1176),  "a  reissue  and 
expansion  of  the  Assize  of  Clarendon  .  .  .  drawn  up  in 
the  form  of  iostraotioue  to  the  six  committees  of  judges 
who  were  to  visit  the  circuits  nov  marked  out,"  the  fourth 
article  provides  for  continuing  in  the  heir  of  a  freeholder 
the  seisin  that  his  father  had,  and,  if  the  lord  refuse  it, 
for  what  appears  to  be  the  assize  of  mort  d'aucestor,;— 
Justitiae  .  .  .  faeiant  inde  fieri  pereognitionam  per  duo- 
decim  legalet  homittet  qualem  teUinant  defunctua  inde 
hahuit  die  quo  fiiit  vitnu  et  mortaua :  et  ticut  reco</nitum 
fiierii,  ita  haeredibus  ^us  reetiiuatU.  Article  five  requires 
the  taking  of  assizes  of  novel  disseisin;  or,  to  give  it  just 
as  it  is  expressed,  the  taking  of  a  recognition  on  the  Assize 
{ntper  JMtsam),^  of  disseisins  made  since  the  king  came 
to  England  after  the  peace  between  him  and  his  son, 
Ihis  important  assize  is  now  traced  to  the  year  1166.* 

(6.)  To  the  end  of  the  period  now  under  consideratioD 
belongs  Glanvill,  In  this  book  we  find  frequent  mention 
of  the  asaiaa,  recognitio,  Jurata,  patria,  vieinetum,  &e  a 
mode  of  proof,  — in  other  words,  of  trial  by  jury.  Glan- 
vUl  takes  up  first  the  writ  of  right,*  and  after  dealing  with 
a  variety  of  preliminary  matters,  such  as  the  essoins,  get- 
ting the  parties  into  court  and  the  plaintiff  through  his 
declaration,  he  tells  us  *  that  the  tenant  now  has  his  elec 

'  Id  view  of  tbe  uae  ot  this  phraw  here  uid  in  Glanvill,  at  referriiig  to 
legnlstive  ordiDsiiceii  no  longer  extant,  it  ii  interasting  to  nutiM  it  in  % 
ncord  of  ISOl  u  meaning  the  Auize  of  Olarendoa  :  NifluJav*  pargtt  is 
per  aqnam,  peranitam,  —  "Let  Nicholas  purge  himMlf  bj  [the  ordeal  of] 
irater  accoiding  to  tbe  Asiize."  HaitUnd,  PL  Cr.  1.  Tbia  Aniie 
("Tho  most  unportant  docament.  of  the  nature  ot  law  or  edict,  tliat  haa 
^ipeared  aince  the  Cooqoeit,"  Stnbbf,  Const  Hist  i.  46B)  was  diacovered 
by  PalgraTB  lixtjr  yean  ago  in  a  MSS.  copy  of  Glanvill  in  tbs  British 
Unaeam.    PaL  Com.  ii.  16& 

■  Pollock  and  kUtlaud,  i  IS4,  lib. 

■  Ub.  i.  c  5. 
*  Ub.  iL  c.  3. 
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tion  t^  defend  hintself  per  ducllum,  vel  ponere  m  inde  In 
maifnam  aeaiaam  domini  Regit  tt  petere  reeojfnitionem  quis 
eorutn  majua  Jtu  Aabet  in  terra  ilia.  If  the  tenant  nuts 
himfielf  on  the  great  assize,  and  the  plaintiff  assents  in 
court,  he  cannot  withdrav.  If  he  does  not  assent,  he 
must  show  a  good  reason,  as  that  the  parties  are  both 
descended  from  the  same  line  as  the  inheritance;  *  and  if 
this  be  disputed  he  must  establish  it  (c.  6).  Glanvill  here 
paoses  (c.  7)  to  praise  the  assize  in  the  well-known  pas- 
sage in  which  this  "comtitutio"  is  attributed  to  the  royal 
goodness,  and  is  contrasted  with  the  duel  as  regards  its 
justice,  reasonableness,  speed,  and  economy.'  He  goes  on 
to  explain  that  the  tenant,  appealing  from  the  local  court 
to  the  king's  court,  so  as  to  have  the  benelit  of  this  assize, 
may  have  a  writ  of  prohibition  to  the  lower  tribunal. 

It  was  when  the  proceedings  under  the  original  writ  had 
taken  this  turn  that  the  plaintifF  might  have  his  auxiliary 
writ  (co.  10  and  11)  for  summoning  four  knights  of  the  - 
county  and  neighborhood  to  choose  twelve  others  of  the 
same  neighborhood  qui  melius  verUatem  leiant,  ad  reeog- 
noseendum  tuper  aacramenttim  suum  utrum  M.  an  S. 
majutjua  haheat.  The  details  of  this  election  and  of  tha 
summoning  of  the  twelve  knights  are  then  given  (co.  12, 
14,  16). 

It  is  remarkable  how  free  from  technicality  and  how 
liberal  in  tone  are  the  provisions  of  this  ordinance  of  the 
king  and  the  practice  under  it,  as  explained  by  Glanvill 
(c.  12).  When  once  the  twelve  knights  have  assembled 
(cc.  17,  18),  it  is  first  ascertained  by  their  oath  whether 
any  of  them  are  ignorant  of  the  fact  {rei  veritatem).  If 
there  be  any  such,  they  are  rejected  and  others  chosen.     If 

>  See  Stat,  di  maynit  auitii  n  dHtRit  {inc.  tmp.)  SL  Baalm,  I.  SIS. 

■  Supra,  ■p.  a ;  ReeT«i,  HUt.  Com.  Law  (Fin).  ed.>,  167-6.  An  inter- 
•ttiuK  qaeetion  exi»U  u  to  whether  the  woid  mo^iwi  helongt  in  thi>  pM- 
iage.  Reevee,  i.  187,  note;  Benmes'i  GUuit.  M,  note.  Whether  it  belonga 
here  or  not,  it  ia  toond  eUewbere  in  GlMirill  uid  in  oar  other  aulj 
books,  M  deeignating  this  puticnlu  lecognition. 
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the  twelve  differ  in  tlieir  verdiot,  others  are  added  until 
there  are  twelve  who  agree,  on  one  sid6  or  the  other.*  The 
knowledge  Tequlred  of  them  is  theii  own  perception,  or 
what  their  fathers  have  told  them,  or  what  they  may  trast 
as  fully  aa  their  own  perceptions  (j)er  proprium  vitum  et 
avditum  .  .  .  vol  per  verba  patrum  tuorum,  et  per  talia 
qvibua  fidem  teneantwr  habere  ut  propriie).  The  knights 
may  either  say,  direetly  and  shortly,  that  one  part^  or  the 
other  has  the  greater  right,  or  merely  set  forth  the  facts, 
and  thus  enable  the  justioes  to  say  it,  —  what  we  call  a 
special  verdict.  The  interesting  fact  is  stated  (o.  19)  that 
the  king's  ordinance  provides  a  punishment  for  the  false 
swearing  of  these  persons;  viz.,  the  loss  of  all  chattels  and 
movable  goods,  but  not  the  freehold.  They  are  also  to  be 
imprisoned  for  at  least  a  year,  and  to  lose  their  legem 
terrae,  being  do  longer  the  legalit  homo,  and  becoming 
forever  Lnfamoos.* 

It  will  be  observed  that  the  writ  of  right  had  no  neces- 
sary relation  to  the  new  modes  of  trial ;  the  regular  trial 
was  the  old  one,  the  duel.  It  was  only  when  the  tenant 
claimed  the  benefit  of  the  statute  that  the  case  was  tried 
by  the  inquisition,  or,  as  it  is  more  usually  called  in  this 
relation,  the  recc^piition.  The  writ  which  secured  this 
was  merely  an  auxiliary  writ  of  summons  obtained  by  the 
plaintiff  to  meet  the  emergency  in  his  case  which  had  thus 
developed.  But  Glanvill,  later  on,*  speaks  in  detail  of  a 
different  thing  when  he  comes  to  possessory  writs:  "Nov 
we  are  to  speak  of  the  usual  proceeding^  where  seisin  only 
is  in  question,  A.nd  since  these  usually  go  forward  by  a 
recognition,  by  favor  of  that  ordinance  of  the  kingdom 

■  Ab  to  the  nile  of  addiog  the  foor  electon  to  tho  twelre,  making  tha 
trio*  a  jmy  of  rixtaaa,  tee  (upni,  p.  46,  n. 

*  Leoalk,  in  jHTi  no«<ro  dt  to  dieilar  qui  itat  netiu  in  curia,  iwn  txlet 
•sv  vtlagatf,  mm  txeommioHcatut,  vti  in^mit  frc.,  ttdguitta  Uge  ptMulM 
tl  poOulttur.  Hoe  tauu  vulgan  iUnd  in  fomuii*  Jitndidi,  prahi  it  Itgalm 
iomiHet.    Spelnan,  GloM. 

•  Ub.  xHL  c.  1. 
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which  ifl  called  the  assize  {ex  benefido  conitUutionis  regni 
que  astiaa  nominatur),  it  remains  to  speak  of  the  various 
recognitions."  Eight  recogcitions  are  then  named  (o.  2), 
viz. :  de  morte  anteceesoris,  de  ultima  pretentatione,  utmm 
tenemeTttitm  ait  /eitdum  aeeUsioMticum  vel  lateum,  utrum 
teisittu  defeodo  vel  de  vadio,  utrum  ait  ir\fra  etatem  *  (c.  16), 
utrum,  eeieitue  de  feodo  vel  de  warda  (o.  14),  utrum  preeen- 
taverit  oceaeione  feodi  vel  xoarde,  de  nova  diaseiaina;  and 
the  writs  for  these  are  given  in  succession.  Glanvill 
also  plainly  says  that  in  other  ways  the  recognition  is 
reached;  as  regards  incidental  points  they  a>e  ordered, 
sometimes  by  assent  of  the  parties  and  sometimes  by  the 
order  of  the  court  (et  li  que  tutU  timilia  $ue  in  curia  fre- 
quenter emerffutU  preaentibtu  partibut,  tunc  ex  eonaentu 
tptarum  partium,  tunc  etiam,  de  eonsilio  ourie  conaideratur 
ad  aliquam  eontroveraiam  terminandam).  In  dealing  with 
the  first  of  these  writs,  Glanvill  explains,  once  for  all,  the 
procedure.  The  writ  directs  the  sheriff  to  summon  twelve 
liberoa  et  legale*  homines  de  visineto  de  ilia  villa  to  appear, 
ready  on  their  oath  recognoaeen  ai  .  .  ,  et  interiwi  terram, 
illam  videat  .  .  .  (c.  3).  The  sheriff  is  to  select  these  men, 
in  the  presence  of  the  parties,  if  they  choose  to  attend 
(o.  6).  Only  two  essoins  (excuses  for  delay)  are  allowed 
in  any  possessory  recognition,  and  none  at  all  in  the  writ 
of  novel  disseisin.  In  considering  varions  dilatory  pleas 
to  which  the  tenant  may  resort,  it  is  said  that  the  question 
of  fact  thus  raised  may  be  disposed  of  by  a  resort  ad  duel- 
turn,  vel  ad  aliam  uaitatam  probationem.  As  regards  the 
mode  in  which  the  twelve  are  to  arrive  at  their  verdict 
Glanvill  simply  says  (c.  11)  it  is  eub  forma  preaoripta  in 
hoe  libra,  —  meaning,  perhaps,  the  explanations  abont  the 
writ  of  right  in  the  second  book  ;  it  is  only  there  that  he 
gives  any  such  explanations. 

Glanvill's  last  book  (xiv.)  deals  with  criminal  cases,— 

de  criminalibua  restat  tractandum.     Here,  as  yet,  the  jury 

has  penetrated  little;  but  here  also  it  has  come.     In  such 

■  In  tliif  cue  the  reoognitioii  I*  bj  elgliti 
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cases  the  ordinary  common-law  (per  leffem  terrae)  mode  of 
aoonsation  is  the  private  one,  \>j  appeal,  and  the  ordinary 
mode  of  trial  is  hattle  or  the  ordeat;  for,  in  criminal  cases, 
compurgation  in  the  king's  courts  seems  to  have  disap- 
peared by  the  Assize  of  Clarendon.  But  sometimes  one  is 
accosed  by  "pnblic  fame;"  i.e.,  the  aoonsing  jnry.  In 
this  case  the  judge  must  inquire  carefully  into  the  basis  of 
this  accusation  per  ■m.ultat  et  variat  inquuitionet  et  interro- 
gaiionea  coram  justie'  faeiendaa  inquiretur  r»i  Veritas,  ettd- 
ex  veriaimilibus  rerum  indiciu  et  cotyecturit,  nunc  pro  eo 
nunc  contra  eum  qui  aceutatur  /acientiims.^  Sometimes 
the  accused  faas  an  election  whether  to  submit  to  the 
ordeal;  and  sometimes  be  is 'forced  to  it,  as  in  homicide, 
where  he  has  been  taken  in  flight  by  a  pursuing  crowd,  if 
this  be  attested  in  court  by  a  jury,  — n  .  .  .  hoc  per  jura- 
tam  patrit  fvterit  in  ntrta  legitime  testatum  (o.  3).  One 
may  decline  battle  for  the  reason  of  beiug  sixty  years  old 
or  orer,  or  being  maimed.  But  then  he  is  driven  to  the 
ordeal  (o.  1). 

Olanvill  often,  tbronghont  his  work,  speaks  of  refer- 
ring incidental  questions  ad  mainetum,  of  determining 
them  per  juratam  patriae  vel  visineti.  What  has  already 
been  said  may  serve  to  show  that  this  was  sometimes  under 
the  king's  ordinance  (Juxta  ag/tiaam)  by  a  recognition,  and 
sometimes  that  it  eame  about,  as  a  consequence  of  the 
judge's  control  over  the  procedure,  by  the  outright  award 
of  the  court,  by  agreement  of  parties,  or  by  the  mere  order 
of  the  crown.  In  1200  *  an  entry  on  the  judicial  rolls  begins 
abruptly,  Jurata  venit  reeognitura,  &c.  The  jury  finds  that 
the  sons  of  S.  are  the  inheritors  of  a  certain  estate,  uf  eia 
videtur  ;  and  it  is  added,  et  notandum  quod  haec  inquislcio 
pjxta  fv,%t  per  preceptum  domini  Regia,  non  per  consider, 
aeianem  curiae  vel  teeundiim  coMuBtudinem  regni." 

1  Compare  the  offlc«,  In  citjI  cksm,  at  the  tela  —  to  make  e  chatga 
firobable.  Supra,  p.  10.  These  preliminary  inqniriea  tnoit  not  be  eoa- 
fDonded  with  the  trial ;  Stephen  appean  to  iidl  into  Uu*  anor.  Hlit 
Crim.  Law,  L  35»-«a 

*  Bot.  Cur.  Beg.  IL  IBS. 
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II.  We  now  come  to  the  time  wbea  there  are  printed 
records,  and  cases  can  be  cited.  Henceforwaxd  we  are  ou 
more  solid  ground,  and  may  hope  to  trace  more  clearly  the 
deTelopment  of  things.  A  student  is  struck  at  once  with 
the  rapid  growth  of  the  new  mode  of  trial  during  the  next 
century.  The  evil  practice  of  exacting  a  large  and  uncer- 
tain fee  for  granting  a  recognition,  even  when  it  was 
matter  of  right,*  which  continued  throughout  the  twelfth 
century,  was  forbidden  by  John's  Magna  Carta,  in  1215, 
The  Barons  had  demanded  in  their  "Articles,"*  J^e /tu. 
vendatur,  vel  differatur  vel  vetitum  ait ;  and  in  art.  40  of 
the  Charter  the  king  had  promised  "Nulli  vendemvs,  nvlli 
negaiim.ua  aut  differemu*  rectum,  aut  jtuHciam."  Then 
the  mnlti plication,  in  civil  oases,  of  new  writs  and  forms 
of  action,  available  as  of  right  and  all  of  them  calling  for 
a  trial  by  jury,  gave  it  a  great  increase.  As  to  the  king's 
light  to  issue  new  writs,  the  abridgment  of  the  right  in 
1268,  and  the  enactment  in  1285  of  that  fruitful  provision,* 
whereby  the  clerks  in  chancery  were  empowered  to  issue 
new  writs  in  eonaimUi  earn,  —  authorizing  actions  on  the 
ease  and  providing  the  channels  through  which  a  vast  pro* 
portion  of  the  flood  of  subsequent  litigation  has  flowed,  — ■ 
I  can  merely  allude  to  these  things.*  Even  without  all 
this  and  before  it,  there  had  been  an  extraordinary  growth; 
for  instance,  trespass,  occasionally  resorted  to  in  John's 
reign  or  earlier,"  became  apparently  a  writ  of  course  after 
the  middle  of  the  thirteenth  century.*     In  this,  as  well 

'  Bigelow.  Hirt.  Proe.  187-90.  In  1199  {1  Hot.  Cnr.  Reg.  35*)  the 
Abbot  of  Colchester,  deCendajit  in  an  auize  of  mart  d'tuiceitor,  offers  the 
king  one  eUver  mark  to  have  the  assize  made  op  dt  tnioribia  rt  Ugaliort 
but  hominibut  <U  I'fuo  Di'iinclo.  And  in  the  saine  jeax  (I'i.  ST.t)  the  men  of 
"Docking"  offer  the  king  ten  mBxItMprohabertdajunita  deccmtiutitdmibuM 
fwu  antiqaiter  eontaevtrvnt,  Jbc 

■  No.  30;  Stubbe,  Charters  {Gth  ed.),  393. 

*  St.  Westm.  II.  c.  a4. 

*  See  Bigelow,  PI.  A.  N.  Introd.  sxTiii-xxz. 

*  Bigelnw,  Hist.  Proc.  ISO. 

*  ProfeMor  Amet  in  Hue.  Law  Bat.  iii.  29,  note;  conflrmed  b;  Pro- 
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as  in  all  cases  which  were  not  covered  bj  established  rules, 
the  jury  was  the  mode  of  trial.  "And  since  in  a  plea  of 
trespass  the  defendant  can  hardly  escape  making  bis  de- 
fence b;  the  country,  the  juBtice,  by  consent  of  parties, 
shall  make  ini^uiry  of  the  truth  by  lawful  inquest, "  says  the 
Statute  of  Wales  in  1284  (c.  xi.).»  "  To  avoid  the  perilous 
risk  of  battle  it  is  better  to  proceed  by  our  writs  of  trespass 
than  by  appeals,  says  Britton  (A.  ».  1291-2).'  In  1304* 
battle  was  offered  and  accepted  in  trespass,  but  the  coui-t 
refused  to  allow  it.  In  1308,  a  bull  of  Pope  Clement  V. 
against  the  trying  of  ecclesiastics  in  English  secular  courts 
shows  the  jury  in  use  iu  criminal  cases  and  gives  us  a 
glimpse  of  it  as  seen  through  Continental  eyes;  Contra 
dieto*  cUricoa  duodectm  laid  admittimtur  in  teitet,  qui  »* 
dieunt  te  credere  iiloa  super  quo  (uxusaniur  cammississe 
delictum,  teatibus  ereditur  induJntanter  eiidem  ;  et  ex  hoc  ad 
mortem,  ut  praemittitur  eondemnantur,*  By  the  year  1456, 
in  a  s^tute'  for  relieving  against  certain  crying  abases  of 
trial  by  jury,  we  find  a  recital  that  it  has  now  spread  over 

feMQi  Haitland  In  bia  valnable  aitida  on  tho  "Regtater  of  Origioal 
WriM,"  a.  i;7-9,117:''Attheenilof  theBaiou'wu  .  ,  .  we  Baddealy 
conM  upon  ■  large  cmp  of  inch  Bctiooi."  In  Pollock  and  Maitland,  Hiat. 
Bag.  Law,  ii.  S34  a.  it  ii  said :  "  After  looking  throngh  Kirae  nnpruited 
ndla  we  feel  entitled  to  uj  that  this  action  was  itill  nncommon  in  1250, 
but  waa  quite  common  in  la'S." 

■  1  St.  Bealm,  p.  66,  Sea  Hetelrigg'i  can  in  l»l  (PI.  Ab.  SSS, 
eol.  I). 

■  f .  49  1  Nichob,!.  193.  A  learned  friend  laggeiti  that  bj  tbe  middle 
<d  the  tbliteenth  centnij  there  were  no  cases  where  a  defendant  on  his 
trial  might  not  regalarly  hare  a  jarr  it  be  applied  for  it,  and  no  caM 
where  a  plaintiH  might  not  bare  it  except  debt,  detions,  and  the  writ  of 
right,  —  kllowiDg,  of  conrM,  for  aitnationi  where  documents  were  the 
proper  mode  of  trial  There  were  other  situations,  or  rather  parhsps, 
Mrtain  specific  inqniriea,  to  whirh  the  jnry  was  thoaght  inapplicable,  as  iu 
acase  in  1199  (PL  Ab.  2B9,  col,  t},  where  we  read  that,  i>aiiiiniu  Rex  in 
Idc  Mm  Hon  vult  mptr  intelleclam  iii«  comdendajn  ipwrtini  Jokannit  et 
Begrri  aliqaam  patriaa  admiilere.  Compue  HengbaiD,  C.  J,  iu  Al^  b 
Simon,  r.  B.  32  £  33  Edw.  L  60  (130i|. 

*  T.  B.  33  &  33  Edw.  L  318-330. 
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the  whole  field.  "Otu  said  Iiord  the  King,  considering 
that  the  trial  of  the  life  and  death,  lands  and  tenements, 
goods  and  chattels  of  erery  one  of  his  sabjects  in  this  king- 
dom, touching  matters  of  fact,  remains  and  stands,  and 
from  day  to  day  probably  is  to  be  had  and  made  by  the 
oaths  of  inquests  of  twelve  men  duly  summoned  in  bis 
courts,"  &o. ,  &c. 

But  the  inquisition  had  its  most  interesting  extension, 
and  the  one  which  it  will  be  most  profitable  to  trace,  in 
criminal  cases.  Of  one  aspect  of  this  a  very  interesting 
.account  is  given  by  Brunner.'  Here,  as  in  civil  cases,  the 
incidental  questions  raised  by  an  exeeptio  were  often 
referred,  by  consent  of  the  parties,  or  by  the  king's  grace 
obtained  by  the  offer  of  money,  to  an  inquisition.  Many 
instances  of  such  offers  for  a  jury  to  try  the  question,  upon 
a  special  plea  in  criminal  cases,  are  found  in  the  reign  of 
-John.  The  commonest  case  of  this  sort,  so  far  as  our 
printed  records  show,  was  the  plea,  on  an  appeal,  that  it 
was  brought  maliciously,  to  disinherit  or  otherwise  injure 
the  appellee,  whose  innocence  is  also  alleged,  —  the  e)^ 
eeptio  de  otio  «t  oHa.*  These  pleas  often  involved  practi- 
cally a  decision  of  the  main  question  of  guilt  or  innocence. 
By  the  Mc^a  Carta  of  King  John  (art.  36)  such  writs 
were  no  longer  to  be  sold  and  bought,  but  given  as  of 
right.*  In  this  way,  then,  it  seems  to  have  been  possible, 
even  before  the  decree  of  the  Fourth  Latetan  Council,  in 
this  same  year  of  1216,  to  apply  the  jury  to  criminal  cases 
whenever  the  accused  asked  for  it.  But  how  if  he  did 
not  ask  for  it  ?    The  Assize  of  Clarendon,  in  1166,  with 

1  SchT.  «69-47*. 

*  InJtencea  of  thli,  in  1200,  m^y  be  wea  In  Bot  Cm.  Beg.  li.  30,  97, 
330,  and  265 ;  the  laaC-nained  cue  iMppmn,  in  1!07,  In  Pl.Cr.  (Maitland) 
i.,  can  M.  In  this  lait  Tolnme  {atenatiog  inttuicet,  of  the  ytaxa  1S0S-9, 
«refanDd,  U  CMe»  BI ,  B7,  91 ,  93.  See  also  cue  161,  in  1221.  In  cue  79 
(1203),  on  K  plea  to  an  appeal,  of  a  preTiooa  concord  and  aettlement,  the 
^tpellee  offen  two  marks  te  the  king  for  an  Inqneit,  and  hu  it  ^ 

*  Nidil  detar  t«f  capiatur  de  eaero  pro  bnvi  inqaitiliimU  dt  vita  vtl 
<d  jratii  amctdatur  et  non  negetm: 
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ita  apparatus  of  an  aooneiiig  jary  and  a  trial  by  ordeal  is 
thought  to  have  maioly  done  away  in  the  king's  courts 
with  compurgation  as  a  mode  of  trial  for  crime;  *  and  now 
the  Laterau  Council,  in  forbidding  ecolesiastios  to  take 
part  in  trial  by  orde&l,  was  deemed  to  hare  forbidden  that 
mode  of  trial,  as  well  in  England  as  in  all  other  coontries 
where  the  authority  of  the  Council  was  recognized.*  The 
king's  judges  would  naturally  turn  to  the  inquest,  as  was 
done  irregularly  in  some  of  the  nobles'  courts.*  But  this 
had  not  been  used  heretofore  in  criminal  oases  without  the 
consent  of  the  accused;  and  the  action  of  the  judges  took 
the  course  of  gaining  his  consent  and  stimulating  it.  Some- 
how or  other  it  eventually  became  the  received  opinion 
that  one  accused  of  crime  could  not  be  tried  by  the  country 
unless  he  should  plead,  and  put  himself  on  that  mode  of 
trial.  It  was  so  in  Kotmandy;  *  and  this  may  well  surest 
that  the  fundamental  reason  of  it  was  one  common  to  both 
bountries;  viz.,  a  struggle  of  the  old  formalism  in  adjust- 
ing  itself  to  the  new  procedure.  But  there  was  an  unset- 
tled time  at  first,  and  some  persona  were  tried  by  jury  and 
hanged  who  never  had  consented  to  the  jury.*  There  was 
>  S«e  fapro,  p.  36, 

■  "The  naxt  ejn  .  .  .  took  place  io  tha  winter  of  I9IS-19.  The 
jadgw  hsd  slreadj'  atarted  on  their  jODrnej-i  when  an  order  of  the  Icing  in 
«ooiicO  w»s  sent  tonod  to  them  .  .  .  :  '  When  yon  ituted  <xi  jonr  ejre  it 
wu  M  yet  nndetermiiMd  what  Bhonld  be  done  with  penoni  accnsed  of  crime, 
the  Chnich  iumug  forbidden  the  ordeal.  For  the  present  we  miut  rely 
veiy  mnch  on  joni  diacndoD  to  act  wisely  according  to  the  special  cii- 
cnoatancw  of  each  caae.' "  The  Judge*  were  then  given  certain  general 
iaMnictionc  Fenoiu  charged  with  the  tpvver  Crimea,  who  might  do  harm 
if  allowed  to  abjure  the  realm,  are  to  be  imprisoned,  withont  endangering 
life  or  limK  Tbose  charged  with  less  crimes,  who  wonld  hate  been  tried 
Ifj  the  ordeal,  ma;  abjare  the  realm.  In  the  ca«e  of  small  crimes  there 
niM  be  pledgee  to  keep  (he  peace,    Maitland,  Olone.  Fleas,  xxxviiL 

*  See  Br.  S.  B.  ii.,  case  59S  i  s.  o.  lupra,  p.  SB. 

*  Brnnner,  Schw.  474. 

■  CaaM  of  this  sort,  of  the  period  I330~lSSa,  maybe  fonud  in  Hale,  PL 
Cr.ii.32S,  iuit«;B.o.  Maitland,  FLCr.  i., cases  153, 197 i  Maitland.  Glonc. 
Pkaa,  uix.  Compaze  St.  Wall  c  xi.  (1384)  as  to  personal  trespasses- 
hjm,  p.  78. 
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ground  for  this  course  in  the  us^ee  of  the  king's  court 
in  both  civil  and  criminal  cases.  If  the  tenant  in  a  writ 
of  right  put  himself  on  the  grand  assize,  the  question  as 
regaids  the  demandant  was  not  whether  he  consented,  but 
whether  he  had  a  good  reason  for  refusing  to  consent.'  So 
in  the  petty  assizes,  there  was  no  choice.  As  regards 
exceptions  Britton  tells  us  (218  b),  en  tels  eas  soit  la  asaiao 
toum4  enjwree,  et  en  phuoura  autre  cos,  ti  lea  parties  aa 
osseiUeTtt,  et  ai  noun,  aoitjvge  contra  cely  qe  asaenter  na  aa 
vodera.  As  we  saw  in  Glauvill,  one  might  be  compelled, 
to  the  ordeal  against  his  will.  In  the  nature  of  things  it 
could  not  really  be  left  to  the  option  of  an  accused  person 
whether  he  would  be  tried  or  not.  It  is  not  strange  then 
to  find  that  the  judges,  using  the  large  discretion  confided 
to  them  by  the  crown  after  the  Lateran  Council,  sometimes 
forced  a  jury  upon  an  unwilling  prisoner.'  The  two  cases 
cited  by  Emlyn  in  bis  note  to  Hale's  Pleas  of  the  Crown, 
which  are  above  referred  to,  are  clear  instances  of  it. 
Seven  oases  in  Gloucester,  however,  during  the  same  iter- 
in  which  these  occurred,  preserved  by  Haitland,  are,  as  he 
says,  "provokingly  inconclusive." 

Maitland's  researches  among  the  rolls  in  preparing  the 
"Select  Pleas  of  the  Crown"  (A.  D.  1200-1225),  which 
make  the  first  volume  of  the  publications  of  the  Selden 
Society,  lead  him  to  make*  the  important  remark  regard- 
ing Emlyn '«  two  cases,  that  "no  other  cases  to  the 
same  effect  have  as  yet  been  found."  Yet  Bracton's 
opinion  seems  to  have  been  in  accord  with  them.  In  very 
interesting  passages,  quoted  by  Maitland,  Braoton*  argues 
for  this  doctrine  on  the  analogy  of  what  happens  (citing 
two  cases  of  1226),  in  an  appeal  where  the  appellant  is  a 
woman,  an  old  person,  or  one  maimed.  In  such  cases 
there  can  be  no  battle,  and,  since  the  Lateran  Council,  no 

I  OlUT.  il.  s. 

*  Glonc.  PI.  xxxix.    See  Pollock  and  Maithnd  ti.,  HS. 

*  P.  99.  note. 

*  Lib.  iiL,  cc  31,  23. 
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ordeal ;  the  process  is  the  jnry,  —  cogendua  eat  igitur  appet- 
lotus  quod  «e  defendat  per  patriam..  On  an  indictment, 
also,  after  describing  the  proceedings  (143  b),  in  saying 
that  these  forms  are  to  he  followed  in  all  cases  of  homicide 
where  one  has  put  himself  on  an  inquisition,  his  expres- 
sions are,  sive  aponte,  sive  per  cautelam  inductua,  give  per 
necesaitatem.  None  of  Bracton's  citations  in  this  part  of 
the  work,  viz.  in  the  treatise  De  Corona,  are  later  than 
1231-2,  except  one  of  1262,  wbioh  appears  to  be  an  inter- 
polation;  and  this  is  esteemed  the  oldest  part  of  the  book.* 
"The  main  part  of  it  seems  to  have  been  written  between 
1250  and  1258."*  Down,  then,  to  the  middle  of  the  thir- 
teenth centory,  or  later,  it  seems  to  have  been  thought 
possible  by  high  authority,  as  well  in  criminal  cases  as  in 
eiril,  to  try  a  man  by  jury,  or,  at  any  rate,  to  convict  him, 
whether  he  consented  or  not.  Bat  the  doctrine  was  con- 
trary to  settled  ideas,  it  was  not  an  established  one,  the 
precedents  were  few,  and  it  was  supported  rather  on 
analogy  than  any  body  of  direct  authority.  An  obvious 
course,  in  case  of  refusal,  was  that  of  treating  the  party 
as  confessing.  There  had,  indeed,  always  been  cases 
where  one  was  hanged  without  any  trial  at  all,  as  where  a 
man  was  taken  in  the  fact.*    In  1222,*  one  of  two  alleged 

1  TwiM,  Bncton,  i.  xiv,  x* ;  tb.  xlviii,  dting  GUterbock. 

■  1  Pollock  and  Maitluid,  But.  Eng.  Law,  1S5. 

*  BraMoo,  fol.  137,  tt  hate  at  ftmttitulio  antiipia,  in  qm  caiti  non  at  eput 
aHa  prabatione  !  ciMd  bj  Haitt&nd  in  Bt.  N.  B.  ii.,  CMM  138,  — a  neat  caM 
of  tha  sort,  in  1233,  where  it  is  wljndged  lun  petett  dt/endert,  luipaidalar. 
SeealflotbeStatnteof  Watea,  a.  xiT.  {St.  Realm,  i. 68,  A. D.  1SS4).  Tbta 
■oTt  of  thiog  18  indigeaoni  amonj^  aO  barbarotu  people ;  aee  Maine's  Anc. 
Law,  c  10;  Anglo-SaxoD  Iawb,  pain'n.  It  la  the  parent  of  a  certain 
modem  "  preslimptioa,"  on  finding  one  in  pOMeision  of  stolen  goods. 

Infra,  aaa. 

In  BBch  cawi  there  wan  a  right  to  behead  the  offender  at  once,  on 
Mining  op  with  him.  This  wbi  often  abased.  See  the  strange  storr  of 
Elias  MwteD,  in  a  Lincolnshire  record  of  1318-19,  PI.  Ab.  333,  col.  I. 
Compote  T.  B.  30  &  31  Edw.  1. 545.    "  The  extent,"  saja  a  learned  writer 

*  Br.  N.  B.  iL  cue  136. 
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rdbbeis  puts  himself  on  a  jury  and  is  Bubstaotially  ac- 
quitted. Tlie  other  refuses  j  but  it  appears  that  he  was 
found  in  possession  of  part  of  a  tunic  lately  stolen,  and 
omnea  de  comitatu  et  de  vtsneto  say  that  he  is  a  thief,  and 
has  been  in  complicity  with  thieves,  that  he  ia  not  in 
frank-pledge,  and  haA  no  lord  to  vouch  for  him,  and  that 
there  is  no  good  thing  in  his  favor;  accordingly  it  is  ad- 
judged, "convictui  e»t,  ideo,  etc.,"  i.e.,  he  is  to  be  hanged. 
In  1226,^  Henry  le  Dreys  is  appealed  by  an  approver  in 
whose  company  he  had  been  taken.  He  is  not  in  frank- 
pledge, and  has  no  lord  to  vouch  for  him,  and  does  not 
offer  in  any  way  to  purge  himself,  ot  ideo  ampendatur, 
etc. 

There  was  irregularity  and  looseness.  In  1219,*  the 
itinerant  justices  are  punished  for  hanging  men  without 
trial,  who  were  not  taken  with  the  mainour,  had  not  con- 
fessed, and  apparently  had  not  put  themselves  on  a  jury: 
they  had  carried  tbe  current  practices  too  far,  and  applied 
them  to  persons  who  bad,  indeed,  befriended  a  near  relative 
who  appeared  to  be  a  thief,  and  who,  while  not  confessing, 
bad  not  satisfactorily  denied  receiving  the  stolen  goods. 
The  twelve  jurors  of  the  hundred  had  been  referred  to, 

"lo  whicb  thi*  smnmsij  method  of  justice  was  carried  wonld  not  ba 
t«lieved  without  a  perusal  of  the  early  Asaiie  BoUa."  (Staffoidsh.  ColL 
iii.  18.)  In  1396,  in  BnKton'a  time,  we  read,  in  a  NoitbnrobeiUDd 
record,  of  a  preeentment  that  one  Gilbert,  a  atrangei,  who  waa  trareUiag 
with  SeriDBQiini,  a  hermit,  robbed  and  beat  him  and  fled,  leaving  him 
Tuoti'  mortuum.  One  of  the  king's  officers  met  and  arrested  him  in  his 
flight,  and  took  him  to  Alnwick ;  whither  the  hermit  came  ancl  charged  Gil- 
bert with  his  misdeeds.  Gilbert  confeesed  them  before  the  bailiff  and  the 
men  of  tiie  tiU  ;  whereupon  the  said  officer  of  the  king  caused  the  hermit 
to  bebead  Gilliert.  The  record  conclDdee  thns :  "  The  sheriff  and  coroner, 
being  asked  by  what  warrant  he  cansed  him  to  be  beheaded,  say  that  it  ia 
the  cnstom  of  the  conntj  that  as  soon  as  uij  one  is  taken  with  the 
mainonr,  he  is  to  be  at  once  beheaded,  and  the  partj  eaiag  for  hii  stolen 
chattels,  is  to.  hare  his  chattels  for  beheading  him."  North.  AMiie  RoUj 
(Snrtee*  Soc.)  70.    See  Harr.  Law  Ber.  toL  xL  378. 

1  Br.  N.  B.  iii.  caaelTM. 

»  lb.  ii.  67. 
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■  and  had  given  them  a  bad  name,  had  "heard  say  "  that  the 
stolen  goods  were  dirided  on  theii  land,  etc  Whether  by 
reason  of  this  sort  of  loose  practice,  or  the  prsTalence  of 
old  ideas,  or  for  whatever  reason,  it  seems  to  have  become 
the  role  that  standing  mate  vas  not  confession,  and  that 
the  accused  could  not  be  put  on  his  trial  by  a  jury  without 
his  consent.  ^  Of  course  the  matter  might  have  been  covered 

1  Mftitlknd's  Court  Baron  (4  Seld.  Soc  Pnb.)  pMMiret  eenun  fomu 
and  of  a  daU  not  later  than  1>S8,  foe  belpbg  *t«waidi  and  othen  to  hold 
(beii  local  comta,  and  iUoattatM  the  cnrrent  netbuos  anil  opinioDR  of  that  ' 
paiiod  on  the  Babject  in  hand.  At  p.  63  we  hare  proceedings  against 
one  William  for  the  larcenj  of  a  mare.  He  has  offered  battle;  then  the 
steward  addrenee  the  accnaed :  — 

"William,  now  answer  me  by  what  device  thou  earnest  bj  this  mare; 
for  at  least  than  canst  not  denj  that  she  wai  found  with  Chee,  and  that 
thon  didst  avow  her  for  thine  own." 

"  Sir,  I  disavow  this  mare,  and  never  saw  I  her  nptil  now." 

"  Than,  William,  than  canst  right  boldlj  pnt  thjself  opou  the  good 
(oik  of  tliis  Till  tliat  never  thon  didst  steal  her." 

"Na;,  air,  for  theae  men  have  their  hearts  big  against  oe  and  Iiate  me 
mnch  because  of  this  ill  report  which  is  snmiieed  against  me." 

"Thinkest  thon,  Williun,  tliat  ther*  be  an/  who  would  commend  hia 
bodf  and  «onl  to  tin  devils  for  thea  or  for  love  or  for  hatred  of  thee  T 
Naj,  verity,  they  are  good  folk  and  lawfnl,  and  thon  canst  onst  from 
among  them  ail  thoae  whom  thon  snspectest  of  demring  tby  condemnation. 
Bnt  do  tboo  what  la  right  and  have  Qod  before  thine  eyes,  and  confeaa 
the  troth  of  this  ttUng  and  the  other  things  that  thon  hast  done,  and  give 
not  thyself  wholly  to  the  enticement  of  the  devil,  bnt  confess  the  truth 
and  thon  shalt  And  as  the  more  merciful." 

At  p.  M,  W.  of  M.  Is  aneated  for  receiving  and  concealing  stolen  oxen. 
Hs  says  thev  are  his  own,  boBght  at  a  fur ;  and  he  offers  battle.  Tile 
(tewBid  then  addresses  him:  "And  if  thon  didst  buy  them  with  thjr 
money  in  tlie  fair  of  C,  whither  come  merchants  with  divere  merchandiaei 
to  bny  and  sell,  as  thon  hast  add,  why  didst  thou  hide  them  so  secretly 
for  so  long  a  time  1  It  aeameth  to  me  that  thon  didst  come  by  them  in 
some  evO  manner.  It  is  seemly,  therefore,  that  thon  sbonldst  acquit  thy- 
self in  other  wise,  for  that  there  la  an  evil  presumption  against  thee ;  and 
of  tbia  and  of  all  other  matters  tbon  shonldat  put  tbyaelf  upon  the  good 
f(dk  of  this  viO." 

"Nay,  air,  lam  not  pat  to  that  as  it  seemeth  to  me,  f  or  that  lam  ready 
to  defend  by  my  body  the  aforeawd  beasts  as  my  own  proper  chattel." 

Tlta  atemid  insisti  that  even  if  no  one  will  prove  the  thing  against  the 
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-  by  &n  "aaaize."  But  it  was  not;  on  the  contrary,  towards 
the  end  of  the  oentnry  we  tind  a  remarkable  statnte  which 
seems  to  recognize  the  doctrine  that  consent  was  necessary, 
and  provides  a  pnnishment  (peine)  for  refusal,  of  a  nature 
to  induce  consent.  The  Statute  of  Westminster  the  First 
(3  Edw.  I.  c.  12)  enacts,  in  1275,  that  "Notorious  felons, 
openly  of  ill  fame,  who  will  not  put  themselves  on  inquests 
for  felonies  with  whioli  they  are  charged  before  the  justiees 
at  the  king's  suit,  shall  be  put  in  strong  and  hard  impris- 
onment (en  le  prison  forte  et.  dure)  as  refusing  the  common 
law  of  the  land.  But  this  is  not  to  be  understood  of 
persons  who  are  taken  on  light  suspicion."  This  appears 
to  be  the  first  mention  of  what  came  to  be  known  as  the 
peins  forte  et  dure. 

Of  the  long  continuance  of  this  practice  until  its  aboli- 
tion in  1772, 'and  the  tardy  adoption  then,  and  in  1827,*  of 
Bracton's  opinion  and  the  method  of  the  oases  in  1221; 
and  of  the  stnuge  and  barbaroos  variations  upon  this 
penalty  brought  about  by  judges'  or  jailers'  authority,  I 
need  not  say  much.  But  a  few  words  may  be  interesting. 
I  have  given  all  the  language  of  the  statute.  In  Britton 
(about  1291-2),  we  find  details  which  are  not  in  the 
statute:  "That  they  be  barefooted,  nngirt  and  bareheaded, 
in  the  worst  place  in  the  prison,  upon  the  bare  ground  con- 
tinually night  and  day,  that  they  eat  only  bread  made  of 
barley  or  bran,  and  that  they  drink  not,  the  day  they  eat, 
nor  eat,  the  day  they  drink,  nor  drink  anything  but  water, 
and  (il  soint  enfyrgea)  that  they  be  put  in  irons.'"  Fleta,* 
a  book  which  the  writer  of  Britton  is  supposed  to  have  had 

•ccDaed,  "  we  hare  good  hope  and  hold  it  for  tmth  (no*  avumui  bont  etptr- 
auna  e  pur  vain  It  tentumi)  that  thon  didst  come  by  theM  benita  nrong- 
(olly.  Therefore  aniwer  in  Bome  other  wise  if  thon  thinkest  well  bo  to 
do."  The  accused  holds  out,  bnt  renews  his  offer  of  battle,  and  is  ordered 
back  to  prison. 

1  St  IS  Geo.  HI.  &  30,  a.  I. 

*  St.  7  &  8  Geo.  IV.  c.  aa. 

■  Nichols,  I.  !6, 17. 

<  See  lib.  i.  e.  34,  a.  S3. 
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in  hia  hands,  says  nothing  of  putting  in  irons.  In  the 
middle  of  ttie  next  century  it  was  found  possible  by  a 
woman  to  live  forty  days  undei  the  penance ; '  bo  that 
although  a  miracle  is  intimated,  in  saying  of  this  woman 
that  she  lived  "without  food  or  drink,"  it  has  been  sup- 
posed that  they  did  not  yet  press  the  prisoners.  But  this 
is  probably  mistake;  the  penance  may  have  been  varied 
in  the  case  just  referred  to.  Pressing  appears  to  be  men- 
tioned in  the  "Mirror;"  and  in  the  Cornish  iter  of  1303 
we  find  what  appear  to  be  two  cases  of  this  sort,  and  one 
or  two  other  cases  of  the  graunt  penance,  in  which  the  full 
details  are  not  given."  The  penance  is  described  in  the 
ease  of  John  de  Dorley  and  Sir  Balph  Bloyho'  thus; 
"that  he  should  be  put  in  a  house  on  the  ground  in 
his  shirt,  laden  widi  as  much  iron  as  he  could  bear  (charge 
de  tant  defer  eum  U  poit porter),  and  that  he  should  have 
nothing  to  drink  on  the  day  when  he  had  anything  to  eat, 
and  that  he  should  drink  water  which  came  neither  from 
fountain  nor  river."  In  1406,*  we  find  Gascoigne,  by 
advice  of  all  the  justices,  awarding  the  penalty  with 
further  details.  Two  appealed  of  robbery  and  "mute  of 
malice,  to  delay  their  death,"  are  to  lie  on  the  ground 
naked,  save  trowsets,  to  have  put  upon  them  as  great  a 
weight  of  iron  as  they  can  bear  and  more  {tant  deferr  et 
pois  ecfme  Ua  pttistent  poHer  et  pluts),  and  to  have  for  food 
only  the  poorest  bread  that  can  be  found,  and  standing 
water  from  the  place  nearest  to  the  jail,  and  these  only  on 
alternate  days,  bread  only  on  one  day,  and  only  water  on 
the  next,  — and  so  to  lie  till   death.     In  1464,*  at  the 

>  Pik«,  Hist  Crims,  i.  SII,  BL  Com.  iv.  328.  Barriugton,  Obs.  Stat. 
63,  ^*es  the  dmte  u  31  Edw.  L,  Bnd  foands  an  iufereiice  on  the  misUkeB 
dme. 

*  T.  B.  30  &  81  Edw.  L  510.    See  sIm  ib.  pp.  49S,  503,  S3I. 

*  lb.  510. 

*  T,  B.  8  H.  TV.  1,  3, 

*  In  1505  (KeiIiTB7,  70,  pi.  4),  at  the  jail  delivery  at  Sonthwark  the 
JndgniBiit  wu  that  two  personB  accoBSd  RhooM  lie  prontrate  and  have  aa 
much  weight  put  on  them,  &&,  tc,  aud  that  thwr  heads  should  not  touch 
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N'ottingham  aaaizeB,  the  judges  had  a  loag  straggle  with 
one  Bobert  Eyptoo,  appealed  of  larceny,  who,  when  ashed 
how  he  would  acquit  himself,  persisted  in  the  strange 
answer,  "  By  God  and  our  lady  St.  Mary  and  holy  church." 
After  repeated  importunities  from  the  judges,  extending 
over  several  hours,  he  finally  yielded,  and  was  found 
guilty.  Danby,  C.  J.,  in  setting  forth  the  conBequencea 
of  holding  out  said:  "You  will  be  sent  to  the  prison  from 
which  you  came  to  us,  and  will  have  on  your  body  a 
weight  of  stones  and  iron  as  great  as  yoo  can  bear  and 
greater;  and  one  day  bread,  namely  brown  bread  (patn,  ». 
hrovme  bred)  and  another  day  water,  until  you  be  dead; 
and  besides  the  water  will  be  firom  the  water  running  next 
the  prison."  In  147^'  on  an  appeal,  the  terms  of  the 
judgment  are  given:  "Needham  went  to  Kewgate  and 
asked  judgment  in  forma  qvae  aequiiMr.  That  the  appellee 
be  remanded  to  his  prison  .  .  .  and  be  put  in  a  oell,  and 
be  naked  on  the  bate  ground  without  litter  or  rushes,  or 
oloth  or  anythii^,  and  shall  lie  there  naked  on  his  back, 
.  .  .  his  bead  and  feet  covered,  and  thai  ^e  arm  be 
drawn  with  a  cord  to  one  quarter  of  the  cell,  and  the 
other  to  the  other  quarter,  and  that  one  foot  be  drawn  to 
one  quarter  of  the  cell  and  the  other  to  the  other,  and 
that  on  his  body  be  put  a  piece  of  iron  as  mnob  as  he 
can  bear,  and  more  (un  piece  de  ferre  tant  eome  U  poit 
tuffre  et  port  sur  luy,  et  pluis),  and  the  first  day  after, 
he  shall  have  three  morsels  of  barley  bread  without  any 
drink,  and  the  second  day  he  shall  thrice  drink,  with- 
out bread,  as  much  as  he  can  of  water  standing  near  the 
prison,  and  this  shall  be  his  diet  until  he  be  dead."* 
At  ITewgate  two  centuries  later,  in  1662,*  they  had  made 
th«  MUth,  and  thej  wonld  otil;  hava  Rye  bnad,  et  U  procStin  twe  itandiag 
al  dil  priton ;  "  it  almll  not  b«  ra&Ding  mtar,  and  thay  ahaU  ita/  k>  nntU 
thaj  aie  dead."  See  Coke,  C.  J.'i,  long  wrangle  with  Uia  priioau  In 
■Weiton'i  can,  S  How.  St.  Tl.  911  (IBIS). 

1  Y.B.4Edw.  IV.  ll.lft 

»  T.B.  WEdw.IV.S,  17. 

■  Eelf  Dg  (old  tA.],  ST. 
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fttber  cbangee.  Eelyng,  G.  J.,  tells  ub  that  "Geoi^ 
Harley,  being  indicted  for  robbery,  refused  to  plead, 
and  his  two  thumbs  vers  tied  .blether  with  whipcord 
that  the  pain  of  that  might  compel  hinr  to  plead,  and 
he  was  sent  away  so  tied,  and  a  ministec  persuaded  to 
go  to  him  to  persnade  him;  and  an  hour  after  he  was 
brought  ^ain  and  pleaded.  And  this  was  said  to  be  the 
constant  practice  at  Newgate."  This  method  was  some- 
times accompanied  by  the  press;  at  this  period  also  a 
sharp  stone  or  stake  was  placed  under  the  prisoner's  back.' 
The  tying  with  whipcord  was  kept  np  at  Newgate  at  least 
as  late  as  1734.^ 

So  long,  and  longer,  did  this  stupid,  needless  barbarity 
last.  Indeed,  in  1708,  in  a  statute  assimilating  some  parts 
of  the  criminal  law  in  England  and  Scotland,  while  it 
is  provided  that  after  July  1,  1709,  do  person  accused 
of  crime  in  Scotland  shall  suffer  torture,  it  is  with  the 
express  proviso,  that  the  law  "  shall  not  extend  to  take 
away  that  judgment  which  is  given  in  England  against 
persona  indicted  of  felony  who  shall  refuse  to  plead  or 
decline  trial."*  But  at  last  came  the  abolition  of  it  all  in 
1772,  and  the  adoption  then  and  in  1827  of  the  rules  that 

1  FaL  Com.  S.  189-191.  Buriogton,  Ob«.  on  Stat  (Sd  ed.}  61-66.  Ai 
Ii  veU  known,  there  waa  »  kmod  for  endnritig  thip  horrid  tortore.  Id  the 
docCriae  that  one  who  wm  not  formally  adjudged  gailtj  did  not  forf^ 
hii  luds.  In  1569,  Sir  Tbomu  Smith  (Cora.  Eag.  book  3,  c.  36)  writM: 
"  His  condemnatioti  [for  itanding  mate]  is  to  be  preaaed  to  death,  which 
i«  one  of  the  cmel«at  dMths  that  majr  be.  He  !«  laid  npon  a  table,  and 
anothar  npon  him,  and  so  ranch  weight  of  utone*  oi  lead  laid  upon  that 
table,  whils  aa  hii  bodj  be  croahed  and  hia  life  bj  that  vioknce  taken 
from  him.  Thii  death  aome  atrong  and  atoat-hsaited  man  doth  choaej 
tow,  not  bring  cODdsmnad  of  felon;,  hia  blood  ia  not  corrnpted,  hla  landa 
nor  goods  oonSacate  to  the  Prince,"  &c  Mr.  Pike'a  acconnt  (Hiat. 
Ciima,  iL  194-5 ;  ib.  SS»-A)  of  Strangewaja'  (nfFeringa  in  1658,  of  Bom- 
wDrth'a,  in  1734,  under  nevAj  toni  hnndredweight,  and  of  John  Donnt'a 
caaa,  in  1734,  are  horrible,  but  intentting. 

For  what  ia  known  of  the  case  of  GUe«  Core;,  preued  to  death  at 
Balem  in  Haaaachiuetta,  hi  169S,  aee  Upbam,  Salem  Wltchentt,  iL  334. 

*  St.  7  Ann.  C.  21,  a.  9. 
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had  been  advocated  and  a  little  followed  five  ceBturies 
befoie.'  It  is  impossible  to  review  these  facts  and  not 
agree  with  Falgrave  when  he  says:  "It  is  a  singular  proof 
of  the  want  of  attention  to  any  general  principles  of  legis- 
lation that  a  custom  equally  foolish  and  barbarous  should 
have  continued  so  long  unaltered.  And  the  subject  is  one, 
among  others,  which  shows  that  the  English  law  .  . 
must  forfeit  many  of  the  encomiums  .  .  ,  vhich  have  so 
long  passed  current  amongst  us.'"  It  is  melancholy  to 
think  what  might  hare  been  done  some  centuries  earlier, 
when  we  compare  the  enlightened  provisions,  in  1284,  of 
the  Statute  of  Wales,  c.  xi.  as  to  smaller  matters  of  personal 
trespass,  where  the  damages  exceeded  forty  shillings  :  "  And 
since  in  a  plea  of  trespass  the  defendant  can  hardly  escape 
defending  himself  by  the  country,  the  judge  is  to  inquire, 
by  consent  of  parties,  into  the  truth  of  the  matter  by  a 
good  inquest.  .  .  .  Mention  is  made  above  of  the  consent 
of  parties,  but  it  may  happen  that  the  defendant  will  refuse 
an  inquest  of  the  country.  In  that  case,  if  the  plaintiff 
offer  to  prove  by  the  country  the  trespass  done  him,  and 
the  defendant  reject  it,  let  him  be  held  as  convicted,  and 
punished  as  if  he  had  been  convicted  by  the  country." 
A^  regards  the   origin  of  these  singular  practices,  it 

'  "Toi  Clie  moTeeffectnalproceedinf;  tg&inst  peraoiuBtBnding  mnteon 
thsir  ftiraigameDt  foe  felony  or  piracj  .  .  .  b.  1.  If  [he|  stuUl  naad  mate 
or  will  not  anairer  directlj-  to  the  felon?  Of  pltacj  .  .  .  [he]  shall  be  con- 
Ticted,  etc  .  .  .  The  court  ahall  theTenpon  awArd  jadgement  uid  execa-' 
tion  .  .  .  aa  if  .  .  ■  eoDvicted  bj  rerdict  or  confesnon.  .  .  ."  (Stat.  1! 
Geo  HL  c.  20).  "S.  1.  If  on?  penon.not  haviogthe  pcirilege  of  peer- 
age, being  arraigned  upon  any  isdictmeiit  for  tteasoo,  felonj,  or  piracy, 
shall  plead  thereto  a  plea  of  not  gniltj,  he  ihall  bj  inch  plea,  vithout  any 
fitnher  form  be  deemed  to  pat  hinuelf  npon  the  cotmtry  for  trial.  .  .  . 
e.  3.  If  any  person,  being  arraigned  for  treason,  felony,  piracy,  or  misde. 
meanor,  ihill  atand  mate  of  malice,  or  will  not  answer  directly  ...  it 
shall  be  lawful  for  the  court  ...  to  order  the  proper  officer  to  enter  a 
plea  of  not  gnilCy.  .  .  ."  [Stat.  7  AS  Geo.  IV.  c.SS).  In  ITOO  (St.  II  & 
13  Wm.  m.  c.  7,  s.  6)  the  same  thing  was  provided  in  an  act  for  the  anp- 
presaion  of  pintcy. 

I  See  also  Sir  J.  F.  Stephen's  obserratious,  in  Hist.  Cr.  Law,  L  80a 
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may  be  conjectured  that  the  prUon  forte  et  dure  of  the 
St  West.  I.  c.  12,  in  1275,  is  to  be  understood  hj  refeT- 
ence  to  what  Palgrave  calla  the  "temporary  ordinance"  of 
the  King's  Council,'  in  1219,  after  ^e  Lateran  Council. 
The  jadges,  as  we  have  seen,  were  then  ordered,  as  regards 
the  worst  cases,  to  imprison,  —  but  not  in  such  a  way  as  to 
imperil  life  or  limb,  —  fen«anjur  in  priaona  noitra  et  salvo 
eiutodiantur ;  ita  guod  mm  meurrant  perieulum  vitae  et 
mevtirorum  oeeatione  pritonas  noatrae.*  The  later  statute 
seems  to  refer  to  tliis  caution,  and  to  remove  it.  It  is 
the  bad  cases  also  that  this  statute  purports  to  deal  with, 
"notOTions  felons  and  such  as  be  openly  of  evil  name;" 
and  the  order  is,  that  if  these  persons  will  not  put  them- 
selves on  the  inquest,  aaient  miaet  en  la  priton  forte  et 
dure.  Apart  from  the  order  of  1219,  it  was  matter  of 
course  that  those  who,  according  to  the  ideas  of  the  period, 
could  not  be  tried  without  their  own  consent,  should  still 
be  kept  in  prison;  and  it  is  highly  probable  that,  without 
any  statute  for  it,  some  persuasions  would  be  adopted  to 
induce  consent.  It  was  so  in  Normandy,  where  the 
prisoner  was  put  on  short  diet,  and  where  the  judges  even 
authorized  torture.*  But  if  the  order  of  1219  operated 
u  a  restraint  upon  these  endeavors,  the  later  statute 
would  seem  to  have  changed  this  ;  something  might  now 
be  added  to  the  old  imprisonment,  and  the  description 
of  it  is  found  only  in  these  words,  forte  et  dure.*  It  is 
certain  that  not  until  after  this  statute  do  we  hear  of  the 
"penance,"  and  then  we  find  it  very  soon.*  As  might  be 
expected,  it  varies  from  time  to  time.     We  hear  nothing 

iCom.i.166. 

*  RjVMr,  Foed.  (old  ed.)  if!8.  Aa  ragordi  thU  word  priiM,  compan  k 
BOle  o(  the  reporter  in  T.  B.  SO  &  ai  £dw.  I.  (1393) :  iVec  dibct  dad  ad 
itrram  nt/trrit,  quia  dun  tat  inJerrtM  tMl  in  priioiui. 

'  BmiuieT,  Scbw.  474;  P^  Com.  li.  190;  ib.  i.  IBS. 

*  For  certaun  uniaui/id  practicM  of  sheriffs  and  jsnen.  In  patting 
tfpeHeee  of  good  fame  «»  tile  tt  dart  prinnt,  lee  Stat.  S  Edw.  IL  c  34 
(UIl). 

*  Atpra,  p.  74. 
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of  preBBing  at  first;  but  aeem  to  find  it  as  early  as  1302.* 
This,  with  the  vhole  matter  of  the  "penanoe,"  is  the  sub- 
ject of  bitter  oomplaint  in  the  "Uirror,"  a  book  written, 
as  IB  aow  sapposed,  about  1289.  It  is  deolared  *  an  abuse 
to  load  (eharffe)  a  man  with  iron  and  put  him  in  penance 
before  he  is  attainted  of  felony.  Again,*  the  Statute 
West.  I.  is  said  to  be  abused  in  that  the  penance  is 
pushed  BO  far  as  to  kill  people  without  regard  to  their 
condition,  when  perhaps  a  man  might  acquit  himself  (» 
purra  per  eas  aider  et  aeqttiter)  otherwise  than  by  the 
eouutry;  and  be  oi^ht  not  to  be  punished  till  he  has  been 
attainted.    This  book  declares  chargeable  with  homicide 

1  In  ISSI-I,  of  Mcnsed  putiec  who  rafnied  to  pst  thenuelvM  on  the 
eoontiy,  tha  record  wtjt,  habtant  peum  tIaiiUi,  StftSorJihire  ColL  (Wm. 
Salt  Soc)  TL  279.  Falgnre  (Com.  ii.  189}  citei  k  statement  of  l!93,  in 
the  "Chicmicle"  of  the  Prior;  of  DonBtable  {iL  609] :  Ecdem  onw  jvt- 
tfcrtan'i  itinerantti  apud  Eboracam  valdt  rigide  it  grrebanl;  et  gvatdam 
luNhM  ,  .  .  de  mallii  fetcmiit  arratattim  ad  pnatiteatiam  *tatvti  potuentat, 
f«M  Mm  dietum  patriae  reaaavii;  el  mortuut  est  in  priMtma.  Immediatelj 
after  thia  a  gre«t  robber;  ii  mentloaed,  for  which  tome  koighti  and 
gentleineii  were  hanged;  fiiitfam  auUtn  tUgtnlei  poenittnlian  Mcimliin 
staialoM  mittrabilittr  defeetnoit.  It  will  be  noticed  that  the  ChronicIeT 
refers  the  penance  to  the  itatnte.  And  so  the  Hirror.  Palgrare  (Com.  ii. 
189)  Mqv  that  at  aboot  the  period  of  the  Mirror  the  chroniden  "lecord 
the  late  of  mBn;  crimiaal*  who  perialied  nnder  tlM  ioflictiOD."  It  ahoold 
be  mentiooed  tlut  PalgniTe,  in  njing  that  Brartm  deacribea  the  penance, 
doobtleea  enfFen  from  a  misprint;  it  ihonld  read  Britton.  Brticton  doea 
not  mention  it.  In  1313  the  records  show  half  a  dozen  deaths  of  prisoners 
at  the  prison  of  the  caatle  of  Northamptoa  resulting  from  hanger,  cold,  or 
priTition.  One  caw  was  that  of  a  prisoner  undergoing  penance  for  ref  oi- 
ing  to  put  himself  on  the  country.  Quota,  Corooere'  BoUi  (Seldeu  Soc), 
7S-8I. 

I  ought  at  least  to  refer  to  the  fact  that  Coke  (Sd  Inst.  ITS)  and  Hale 
(PI.  Ci.  ii.  3SI-S)  mention  weightr  coosldeiMianf  in  support  of  their 
opinion  that  the  petaa  forte  it  dan  existed  before  the  statute.  What  1 
haTa  said  wonld  Indicate  that  in  a  sense  this  mav  he  so,  but  not  in  their 
sansB ;  in  other  worda,  that  imprisonment  existed  before  the  statute,  hut 
not  anj  lawful  priion  forte  il  dure.  On  the  whtde  subject,  see  Pollock 
and  Haitland,  Hist.  Eng.  Law,  IL  M7. 

>  Mirror,  lib.  5,  d.s.  54. 

■  lb.  lib.  5,  c.  (,  s.  19. 
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those  irho  kill  a  man  adjudged  to  penance,  by  ezcesB  of 

But  other  matters  remain  to  be  mentioned  touching 
the  trial  of  criminal  cases,  except  those  minor  offences 
which  in  early  times  were  very  summarily  disposed  of.* 
In  most  cases,  the  difficulty  about  a  want  of  consent,  by 
one  accused  of  the  graver  crimes,  to  that  new  mode  of  trial 
which  the  abolition  of  the  ordeal  had  brought  forward, 
did  not  arise;  he  did  consent  to  l)e  tried  by  the  country. 
But  there  were  marked  peculiarities  about  "the  country  " 
that  tried  a  criminal  case.  "The  reader  will  note  the 
contrast,"  says  the  editor  of  certain  selections  from  crimi- 
nal pleas  of  1292-3,*  "between  these  juries  and  a  petty 
jury  of  the  present  day.  The  jurors  at  these  assizes,  with 
one  or  two  exceptions,  were  knights,  or  heads  of  knightly 
families."  The  explanation  lies  in  the  foot  that  the  trial 
jury  in  criminal  oases  was  generally  made  up  of  those  who 
made  the  preseutments,  and  these,  under  the  Assize  of 
Clarendon,  were  required  to  be  made  per  xii  Ugaliores 
homines  de  hundredo,  et  per  iv  legalioret  hominet  de 
qaalibet  vUlata.  "As  we  read  the  rolls  and  Bracton's 
text,'*  says  a  high  authority  upon  this  difficult  subject,* 
"what  normally  happens  is  this:  the  hundred  jury,  with- 
out being  again  sworn,  —  it  has  already  taken  a  general 
oath  to  answer  questions  truly,  —  is  asked  to  say  in  so 
many  words  whether  this  man  is  guilty  or  no.     If  it 

I  Himn,  lib.  i.  c.  9  {p.  9(). 

*  "So  fuM  wecao  see,  If  the  jiuticea  in  eTrerecdTeftprssantmeiit  ot 
WKj  of  the  minor  offencea  [lower  than  feloDj]  they  ^ve  the  incriminBMd 
fuaaa  no  cb«n<«  of  d«n^g  hii  guilt,  hot  at  once  declam  him  to  be  '  in 
merc^.'  .  .  .  We  believe  that  in  Henrj  IIL'*  day  acTthiag  that  we  cobIiI 
call  the  trial  of  a  man  upon  an  indictment  for  mlsdemeiuioi  waa  exce«d- 
ingty  i%n."  Pollock  and  H^tland,  Hiit.  Eng.  Law,  ii.  M9.  Compare 
O.  910,  920. 

*  Staffordshire  Collections  (Wm.  Salt  Soc),  vi.  part  !,  aso,  n. 

*  PoUock  and  Maitland,  Hist.  Eng.  Lair,  ii.  644.  The  learned  anthort 
•peak  after  an  examination  of  man;  napnbltahed  reeordn.  See  abo  Dr. 
Charles  Groee'i  exeeUent  remarka  in  his  recentlj  published  Select  Cor» 
Den'  BoUa  (8eld.  Soc  Fnb.  toL  9),  pp.  xxvii-iIiU. 
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finds  him  guilty,  then  '  the  four  townships  *  are  sworn 
and  answer  the  same  question.  If  they  agree  with  the 
bundredors,  sentence  is  passed.  This  we  believe  to  have 
been  the  normal  ttlal.  But  there  were  many  juries  about, 
for  every  hundred  had  sent  one,  and  upon  occasion  the 
justices  would  turn  from  one  to  another  and  take  its 
opinion  about  the  guilt  of  the  accused.  By  the  end  of 
Henry  III.'s  reign  [1272]  it  is  common  that  the  question 
of  guilt  or  innocence  should  be  submitted  to  the  presenting 
jury,  to  the  jury  of  another  hundred,  and  to  the  four  vills. 
They  are  put  before  us  as  forming  a  siugle  body,  which 
delivers  an  unanimous  verdict."  The  accusing  jury,  it  has 
been  said,*  is  not  strictly  an  accusing  body,  and  perhaps 
not  even  a  suspeoting  one;  it  is,  perhaps,  reporting  the 
mere  fact  that  the  party  is  suspected';  "  when  ^ked,  there- 
fore, to  say  directly  {praetnse  dicere)  whether  he  is  guilly 
or  no,  they  may  acquit  him."  In  1279*  we  see  a  trial 
jury  made  up  by  a  combination  of  aeousing  juries  and  a 
specially  elected  one ;  Et  juratores  .  ,  .  tarn,  de  illis  qui 
fuerunt  juratores  coram  praefatis  [the  judges]  quam,  de 
illit  qui  itiodo  electi  fueruttt  ad  coronam  dicunt,  &0. 

It  came,  indeed,  to  be  allowed  to  the  accused  to  chal- 
lenge those  who  had  served  on  the  presenting  jury.*  And 
so,  about  1302,*  the  accused,  a  knight,  says,  in  pares  meat 
consentiam  sed  non  in  duodecijii  per  quos  sum  accusatus; 
and  he  is  allowed  the  challenge.  It  seems,  nevertheless, 
long  to  have  been  the  approved  practice  to  try  an  accused 

■  Pollock  tiid  MaiUaDd,  Hut.  Eng.  Law,  ii.  64S. 
'     ■  North.  Au.  Rolls  (Snrtees  Sac.),  374. 

*  "  When  the  defead«nt»  have  pat  tbenwelvea  npon  the  conntty,  aod 
the  joroTs  are  come  into  conrt,  thej  inaj  be  challent^ed  in  the  foUowiDg 
form:  'Sir,  tUa  nuui  ooght  aot  to  be  Qpou  the  jarj,  beouue  be  iDdicted 
me,  aud  I  preeame  of  him  and  all  those  vho  indicted  me,  that  the/  still 
bear  the  same  ill-will  against  me  aa  when  they  indicted  me.'  And  we  will," 
adds  the  BUppoeed  royal  anchor,  "  that  where  a  man's  life  ia  at  stake, 
this  exception  shall  be  allowed."  Biicton,  IS;  ib.  Kichols  ed.  K9..30 
(A.  D.  I2»l). 

<  Y.  B.  30  &  St  Edw.  L  931.    See  infra,  p.  113. 
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peison  b;  some,  at  least,  of  those  who  had  indicted  him.' 
In  1340,'  in  an  irregular  proceeding  against  Willoughby , 
a  deposed  justice,  he  is  charged,  "by  the  commonalty  of 
the  county  of  Lancaster,"  with  certain  corrupt  piactices 
about  indictments.  Faming,  J.,  says:  "lu  such  cases  the 
inquest  should  be  taken  by  the  indictors  and  others.  .  .  . 
Certainly  if  indictoTs  be  not  there  it  is  not  well  for  the 
king."  But,  at  last,  in  1361-2, '  it  was  formally  enacted 
"that  no  indictor  be  put  on  an  inquest  upon  the  deliTerance 
of  one  indicted  foi  trespass  or  felony,  if  he  be  challenged 
for  this  cause  by  the  party  indicted." 

The  form  of  statement  in  the  early  records  as  to  the 
composition  of  the  criminal  jury  Tariea.  In  1221,*  some- 
times the  record  reads  simply  that  the  accused  put  himself 
on  a  jury.  "The  jurors  [or  the  xii  jurors]  say,"  etc.  At 
others  it  runs:  "the  jurors,  and  the  Till  of  S.,  and  the 
coroner,  and  all  the  other  of  the  county,  say  precisely," 
etc.;  or  "the  jurors  say  [etc.],  and  so  say  the  villa  of  C, 
L.,  and  H. ;"  oi  perhaps  four  or  five  villa  are  named;  or 
we  read  that  the  accused  "  put  themselves  on  the  verdict 
of  the  twelve  jiuymen  and  the  villa;"  or  that  "all  the 
jurors  both  of  the  vill  and  of  the  hundred  say,"  etc.  In 
1220,*  a  party  begins  by  putting  himself  "on  the  county  of 
Essex  or  of  Norfolk  or  Southampton  or  all  of  them,"  and 
afterwards  "puts  himself  on  the  county  of  Surrey  or  on  all 
men  in  England  who  know  him."  At  Easter  came  twenty 
four  knights  from  Surrey,  at  the  king's  summons,  who 
declared  him  to  be  a  robber.  "And  since  he  put  himself 
upon  these,  let  him  be  hanged."  * 

<  T.  B.  14  &  15  Edw.  m.  361. 

*  St.  a»  Edw.  UI.  9.  c  3. 

■  MutUnd,  GL  FI.  caies  100,  101,  313,  328,  329,  326,  330.  See  alK> 
Haitland,  Sel.  PL  Cr,  i.  paiuim. 

*  Maitland,  SeL  FI.  Cr.  i.  case  193. 

*  S«e  bIm  aaay  cue*  in  the  ralnatile  wlectioiu  from  the  Flea  Bolls,  in 
the  StaSordBliire  Collectione,  pabliBhed  bj  the  Win.  Salt  Archieological 
Societr-     jLtmdoD :  HuriioD  &  Sous.)    In  Vol  VL,  Ft.  I.  S69  (1292-3), 
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we  read:  "Tbc  jurj  of  tbU  hnndrad  tiid  the  nelgiiboriiig  rlUs  Mj&e  U 
gnilt]';"  ifi.  S7S;  "The  jniy  ol  thU  handled,  t(^;etber  with  the  jnrjof 
Newcastle  taid,"  Ac ;  ib.  379 :  "  The  jmy  of  the  handrad  of  OfEelowe, 
togetbei  with  the  neueat  tOIs,  nf,"  Ac.;  ib.  980, — twelve  jnron  an 
named;  ib.  381,  tonrteee  jurors  are  named,  "electedad  Aoc,-"ib.  364,  it  is 
"the  jnion  of  the  two  hundreds"  of  P.  &  C.  In  13M  {ib.  rol.  xU.  14G), 
we  find  something  that  Bounds  moie  like  conforming  to  the  nia^  in  dril 
cases,  "a  jmy  of  the  ridnage  being  tried  and  sworn  (fn'ofi  tt  jvmti) 
stated,"  Ac.  This,  it  will  be  noticed,  was  four  or  Sve  jean  after  the 
Statute  of  39  Edw.  Ill  Again,  in  1373,  when  parties  cha^^  with  felon; 
had  pnt  thenuelvea  on  a  joxj,  we  read  that  jaratora  ad  hoc  elteti,  triali  et 
j'urati  dieaM,  &c.    Gioes,  Coronen'  Bolli,  ISl.  i 
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CHAPTER  m. 

TSIAL  BT  JUBT  AND  TTS  DETELONIBNT  lamtiniieJ). 

Now,  having  seen  this  new  and  reformed  method  of 
proof,  what  we  call  trial  by  jnry,  fairly  afoot  in  England 
and  started  on  its  great  and  strange  career,  it  will  be 
profitable  to  mn  over  certain  leading  facts  in  its  history 
during  several  centuries.  These  arrange  themselves,  con- 
veniently enough,  under  two  heads,  I.  The  methods  of 
informing  the  jury,  and  of  securing  and  improving  that 
quality  in  them  which  made  them  a  fit  body  to  "tiy  "  the 
&ats  in  issue,  i.  e.,  to  decide  them  by  their  answers;  and 
n.  The  methods  of  controlling  the  juiy,  of  preventing  the 
aoceas  of  improper  influence,  of  punishing  them,  and  of 
reviewing  their  action. 

But  before  beginning  on  these  things  one  or  two  other 
matters  should  be  briefly  mentioned. 

(a).  As  to  the  number  of  the  jury,  In  early  times  the 
inquisition  had  no  fixed  number.  In  the  Prankish  empire 
we  are  told  of  a  great  variety  of  numbers.'  Among  the 
Normans,  also,  it  varied  much,  and  "twelve  has  not  even 
the  place  of  the  prevailing  grundtahl."  *  It  may  have  been 
the  recognitions  under  Henry  II.  that  established  twelve 
as  the  uBual  number;  *  and  even  there  the  number  was  not 
nniform.  In  the  technical  "inquest  of  office,"  it  always 
continued  to  be  uncertain;   "This  is  done,"  says  Black- 

>  W«  n*d  of  66,  41,  so,  17, 13, 11.  B,  7,  S3,  IS,  Ac.  Branner,  Seliw. 
Ill,  lis. 

*  Tbare,  alio,  the  docnmenta  ahow all  miU of  Dnmbeti, — 4,B,  S,  IS,  IS, 
SI,  S7,  SO,  Mid  K  on.    Ih.  373,  S74. 

•  lb.  863. 
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Btone,'  "by  a  jury  of  no  determinate  numberj  being  either 
twelve,  or  less  or  more."  In  1199 "  there  is  a  jury  of  nine. 
In  Bracton's  Note  Book,  at  dates  between  1217  and  1219, 
we  see  juries  of  9,  36,  and  40,  — partly  owing,  indeed,  to 
the  consent  of  litigants.  We  hare  already  noticed  that 
the  grand  assize  was  sixteen,  made  by  adding  the  four 
electors  to  the  elected  twelve,*  and  that  recognitions  as  to 
whether  one  be  of  age  were  by  eight.*  The  attaint  jury 
was  usually  twenty-four;  but  in  the  reign  of  Henry  VI,  a 
judge  remarked  that  the  number  was  discretionary  with 
the  court.  ^ 

(b).  The  rule  of  unanimity  in  giving  a  verdict  was  by 
no  means  universal  at  first.  A  doctrine  bad  a  considerable 
application  in  Normandy  and  survived  la  England,  that  it 
was  enough  if  eleven  agreed;  the  ground  of  this  being  the 
old  rule  that  a  single  witness  is  nothing  —  iestU  unus  tettit 
nuUus.*  Then  in  certain  cases  a  majority  of  the  twelve 
was  enough;  as  in  the  assize  of  novel  disseisin,  in  which 
only  seven  were  necessarily  present,  these  seven  being 
then  required  to  be  unanimous.  Bmnner's  remark  is  very 
likely  true,  that  "  Only  in  the  second  half  of  the  fourteenth 
century  did  the  principle  get  established  that  in  all 
inquests  the  twelve  must  agree  in  order  to  a  good  verdict."  * 
The  Mirror  appears  to  assert  an  opinion  which  I  have  not 

1  Com.  iii.  ass,  cited  b;  Bnumer. 
'  Bot.  Cur.  Reg.  H.  114. 

*  Supra,  p.  46  D. 

*  Supra,  p.  64  B. 

*  For  other  TaiiBtionH  in  England  and  Normandj,  lee  Bmnner,  Scliir. 
'364,  and  Hargiafe'*  note,  Co.  Lit.  155.  "Tbe  grand  jniy,"  aajB  Bacoa'a 
Abr[dgnicDt,  in  1T40,  "maj  consist  ot  thictaen  or  anj  greater  nmaber." 
8  Bac.  Abr.,  "  Jnriee,"  A. 

>  Aa  to  thiB  rale,  see  Bert,  Evfd.  cs.  S9T-6O0. 

'  For  Bmnner's  very  interesting  account  of  all  thin,  see  Schw,  364-3TI ; 
hedtesBracton,  18*1). 255 b, and  n9b.  ThelastdtaMonreUtef tothemort 
fl'ttnOTBtor,  and  rnns  thnu;  "The  assiie  is  to  proceed  bj  twelve  jnrors  .  .  . 
and  not  fewer,  as  it  mar  in  the  assise  of  novel  disseisin,  by  seven  at  least. 
.  .  .  And  so  here  let  the  Hssize  proceed  bj  twelve  at  least."  IntheFrench 
use  of  the  inqnest,  the  principle  of  a  majoritj  decision  prevailed. 
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observed  elsewhere,  that  "since  two  witnesses  are  enough, 
accordipg  to  the  Word  of  God"  (aolonque  le  dit  de  Dieu),  a 
verdict  should  be  held  good  if  two  only  are  found  to  f^ree.* 
But  we  are  perhaps  to  understand  this  courageous,  or, 
it  may  be,  fantastic  writer  as  asserting  his  opinion  of  what 
ought  to  be  law.  Thus  regarded,  his  statement  seems  to 
overlook  the  fact  that  the  jury  were  more  than  witnesses; 
they  were  triers  as  well;  and  the  explanation  of  their 
number  being  usually  greater  than  the  scriptural  "  two  or 
three  "  lies  probably  in  those  historical  considerations  to 
which  Bninner*  refers,  such  as  the  desire  to  make  up  not 
merely  by  quality  but  by  quantity  for  the  lack,  in  the 
case  of  the  jury,  of  that  amenability  to  counter  proof  and 
the  battle  which  sometimes  existed  in  the  case  of  the  older 


Id  1286  the  jurors  in  an  assize  of  novel  disseisin  were 
unevenly  divided,*  but  the  judgment  is  given  in  these 

>  WhitUker,  Mirror  (Selden  Soc.],  Hb.  3,  c  34,  lib.  5,  c  1, 1. 136.  Bnt 
•ee  the  editor's  note  ftt  p.  1 16.  As  to  thU  remailutble  book,  and  Andrew 
Horo'i  nlation  to  it,  lee  M&itland's  iDtrodoctioD  to  Wbittaker'a  edition. 

»  Schw.  118. 

*  Supra,  p.  17. 

•  "  Xjur,  diatui  Hnun,  tt  xi,  diemtt  allum  conlrariu-a,"  mjb  the  accoant 
fat  n.  Ab.  379,  eol.  I,  Sane  We  mnit  innniBe  that  x<.  n  &  misprint  for  it 
Sinca  the  foregoing  waa  written,  I  flnd  this  case  giren  more  fall?  in  one 
at  EmlTn'a  valoable  notes,  in  Hk1b>  PI.  Cr.  ii.  S97.  It  it  tber«  Mid  that 
the  whole  jurj  consisted  ol  eleren,  tbat  it  stood  ten  to  one,  and  that  "  both 
Terdicta  are  recoided :  Dteem  juraii  dicuiU  quod,  ^f.  4"  undtcimus  juratbrtm 
aeSieet  Joiannet  JCudA  ifici'r,  ^." 

Emlyn  in  tbb  note  snpporta  by  wraral  cases  tbe  opinion  that  it  waa 
anciently  the  general  mle  in  dvil  cases,  when  the  jarj  was  divided  in 
opinion,  to  examine  each  side,  to  moaa  both  rerdicts  to  be  recorded,  and 
then  to  give  jndgntenttfz  dido  aajorli  pariii  juratoram.  He  giTga  from  the 
roUs  a  case  of  1ST1  or  1273,  where  in  a  writ  of  right  the  jary  stood  eleven 
to  one,  and  thii  conrae  waa  followed ;  and  aUo  the  abore-uamed  case  of 
1386.  Another  case,  of  1292,  where  a  verdict  of  eleven  had  been  taken 
in  IS88,  the  twelfth  diaagreeiog.  is  giveo  in  full  bj  Emlyn,  and  seenig  to 
mpport  hia  view.  This  case  is  briefly  given  also  in  PI.  Ab.  286.  col.  2, 
Norf.  To  these  maj  be  added  an  imperfect  ca«eot  II99  [Rot.  Car.  Reg.  ii. 
105  ;B.c.ahortl7  given  in  PI.  Ab.  23  col,  3,  SnCf),  which  seems  tobea» 
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words :  et  quia  dicto  majoria  partU  jur,  atandum.  eet,  con- 
tideratum  est,  etc.  This  doctrine  of  giving  judgmeat  with 
the  majority  ia  laid  down  generally,  in  the  trial  of  felony, 
by  Britton  (12  b) :  "  If  they  cannot  agree  let  them  be  sepa- 
rated and  examined  why.  If  the  greater  part  know  the 
truth  and  a  part  not,  let  judgment  be  given  with  the  major- 
ity." The  case  given  in  Emlyn's  note'  and  those  cited 
below  give  much  reason  to  believe  that  this  was  at  first 
the  general  rule,  in  civil  cases  also.  In  131S-19,  Bere- 
ford,  C.  J.,  when  the  twelfth  juryman  on  an  inquest  had 
not  appeared,  asked  the  parties  whether  they  would  a^ree 
to  going  on  with  eleven.  The  reporter  notes  it  as  a 
question,  whether  this  can  be  done  by  assent  in  "  pleas  of 
assize  and  attaints." '  In  1291,  in  trespass  for  assault,  the 
parties,  by  consent,  had  a  jury  of  ten.*  In  1367,  on  the 
taking  of  an  assize,  one  juryman  would  not  agree  with 
the  other  eleven,  and  the  justices  took  a  verdict  from  these 
and  imprisoned  the  twelfth.  On  moving  for  judgment, 
when  counsel  urged  that  it  had  formerly  been  adjudged  in 
trespass  that  a  verdict  of  eleven  might  be  good,  "and  this 
we  will  show  you  by  record,"  —  Thorpe,  C.  J.,  said:  "It 
is  fundamental  {la  ley  fait  fondue)  that  every  inquest  shall 
be  by  twelve  .  .  .  and  no  fewer,  .  .  .  Though  you  bring 
UB  a  dozen  records,  it  shall  not  help  you  at  all;  those  who 
gave  judgment  on  such  a  verdict  were  greatly  blamed." 
Moubrey,  J. :  "As  the  verdict  was  by  eleven  and  judgment 
cannot  be  rendered,  sue  out  a  new  inquest  and  let  the  man 
imprisoned  be  discharged."* 

pWned  bjr  what  ii  lud  in  Emljn's  Dot«.  Compare  alao  a  cue  of  ISOS, 
in  MtutlBod,  SeL  PL  Cr.  i.  caae  341. 

■  Supra,  p.  87,  Boto  4. 

■  T.  B,  12  Edw.  n.  373. 

*  PL  Ab.  385,  coL  1,  Ebor. 

*  Y.  B.  41  Edw.  m  31, 36 ;  s.  o.  41  Am.  1 1,  Hale,  FL  Cr.  ii.  397.  It  iriU 
be  luefnl  to  follow  op  the  canes  given  by  Emljn  with  a  few  which  will  eoor 
nect  them  with  the  case  of  1367,  last  abore-meDtiuned.  In  1334  (8  As*. 
RS),  where  a  venlict  had  been  reached,  hnt  it  ii  not  Mated  b;  how  macj,  it 
ii  added  that  "  becBun  one  jnrjinaii  had  delajed  hi«  companion*  a  day 
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The  requirement  of  twelve  in  the  petit  ]uty,  nnlesB  by 
consent,  and  the  need  of  onaQimity,  seemed  now  to  have 

4nd  a  uigbt,  without  agieemg  with  them,  and  thii  without  reason,  it 
ma  anuded  that  he  stay  in  the  Fleet.  Afterwarda  he  waa  bailed  nntil 
the  court  iihoiild  be  adrised  what  it  would  do  with  him."  In  I35S  (SB 
Aas.  4),  on  a  challenge  to  the  utaj  In  an  aseize,  thcee  tiiera  were  ewora 
who  conld  not  a^^ree  daring  a  whole  night  Wbenopon  the  conrt  said 
that  if  thej  wonldnotagiee,  it  would  take  therardictof  the  two,  and  would 
order  the  third  to  priaon,  aa  in  caae  of  an  inqoeM.  The  Keportei  adds, 
qvaere  n  lit  lex.  Compare  anoChei  case  of  disagreement  among  the  triers 
of  a  challenge,  where  one  was  challenged  and  the  eleven  alretdj  «wom 
were  the  triers.  They  stood  ten  to  one.  Counsel  urged  that  the  eleventh 
might  be  disregarded,  and  added  that  if  they  were  trying  the  principal 
case,  and  the  twelfth  would  not  agree  with  his  assodatea,  "you  would 
take  the  verdict  of  the  eleven."  The  court  in  effect  followed  this  oonrse. 
In  1367  (41  Ass.  11),  in  what  appears  to  be  another  report  of  the  case  last 
quoted  in  the  text,  we  read  as  follows:  "In  another  aasiie  before  the 
same  jnsticea  [Ingetby  and  Cavendigb]  at  Northampton,  the  aniM  was 
iwotn.  They  wore  all  agreed,  except  one,  who  woiild  not  agree  with  the 
eleven.  The;  wei«  renuuided  and  stayed  there  all  that  day  and  tbe  next,' 
withoDt  drink  or  food.  Than  the  judge*  wked  him  [tbe  one  who  stood 
oat]  if  he  would  agree  with  his  associatea,  and  he  lud  never,  —  he  would 
die  in  prison  first.  Whereupon  they  took  the  verdict  of  the  eleven,  and 
ordered  him  to  prison,  and  tberenpou  a  da;  was  given  upon  this  verdict 
in  the  Common  Bench.  Kirtelon  [Serjeant]  prayed  judcment  on  the 
veidict.  Thobi^  [Robert,  C  J.  C.  B.]  said,  they  were  bU  agreed  that 
this  verdict,  taken  from  eleven,  was  no  verdict,  and  that  a  verdict  could 
not  he  taken  from  eleven.  But  Kirktlon  told  how  Wilughby  [a  judge 
from  1388  to  about  1397]  in  trespass  took  the  verdict  of  eleven  and  sent 
the  twelfth  to  prison ;  and  the  attaint  was  toed  against  the  elavon.  And 
alio  W.  Thorpe  [a  judge  and  Chief  Jnstice  from  isas  to  1350]  in  an 
•Ksfze  in  the  twentieth  year  of  tbe  present  king  J134.^-6]  took  tbe  verdict 
of  eleven.  Tnonn.  That  i*  no  example  for  us;  he  was  heavily  re- 
pr(Mcbed  for  thai  .  .  .  And  afterwards  by  assent  of  all  the  justices  it  wu 
declared  that  this  was  no  verdict.  It  was  therefore  awarded  that  this 
panel  be  quashed  and  annulled,  and  that  he  who  was  in  prison  he  enlarged, 
and  that  the  plaintiff  sue  a  new  venire /arias.  .  .  .  Note,  that  the  justires 
said  they  ought  to  have  taken  the  assixe  with  them  in  a  wagon  un^  they 
were  agreed." 

The  edition  of  the  Book  of  Assixes  of  1679,  tbe  one  now  most  commonly 
used,  aod  also  an  earlier  one  of  1606,  make  Kirlelon  say  that  W.  Thorpe 
"took  the  verdict  of  xii."  But  in  the  edition  of  tSSl  it  reads,  "the  veidkt 
of  xi;"  and  this  is  ueceMBry  to  make  sense. 
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become  the  settled  rule.*  And,  by-and-by,  we  shall  read 
in  Dancomb's  Trials  per  PaisJ\SG5),*  this  account  of  the 
sanctity  and  foreordained  character  of  the  nnmber  twelve: 
"And  first  as  to  their  [the  jury's]  number  twelve:  and  this 
number  is  no  less  esteemed  by  our  law  than  by  Holy  Writ. 
If  the  twelve  apostles  on  their  twelve  thrones  must  try  us 
in  oar  eternal  state,  good  reason  hath  the  law  to  appoint 
the  number  of  twelve  to  try  our  temporal.  The  tribes  of 
Israel  were  twelve,  the  patriarchs  were  twelve,  and  Solo- 
mon's officers  were  twelve.  1  Kings  iv.  T.  .  .  .  Therefore 
not  only  matters  of  fact  were  tried  by  twelve,  but  of  ancient 
times  twelve  judges  were  to  try  matters  in  law,  in  the  Ex- 
chequer Chamber,  and  there  were  twelve  counsellors  of 
state  for  matters  of  state;  and  he  that  wf^th  hie  law 
must  have  eleven  others  with  him  who  believe  he  says 
true.  And  the  law  is  so  precise  in  this  number  of  twelve, 
that  if  the  trial  be  by  more  or  less,  it  is  a  mistrial." 

Let  us  come  now  to  the  two  great  heads  nnder  vhioh 
we  are  to  consider  what  remains  to  be  said  of  the  jury. 

I.  As  to  informing  the  jurors,  {a)  In  the  first  place,  they 
were  men  chosen  as  being  likely  to  be  already  informed ;  in 
this  respect,  as  well  as  others,  they  were  a  purged  and  se- 
lected body.*  This  selection  came  about  in  some  degree  by 
way  of  a  statutory  correction  of  abuses,  as  in  the  St.  of  18 
Edw.  I.  (West.  2)  o.  38,  in  1285,  reciting  a  practice  of  put- 
ting on  diseased,  decrepit  men,  and  poor  men,  and  sparing 
the  rich;  and  in  a  statute  of  21  Edw.  I.  in  1293,*  reciting  like 
troubles,  and  "the  sparing  of  such  as  are  richer  and  more 
likely  to  know  the  fact,"  I  pass  by  the  matter  of  prop- 
erty qualification,  and  the  precautions,  by  way  of  challenge, 
to  keep  off  persons  nnsuitable  by  reason  of  favor  to  a  party, 
or  of  want  of  property  or  social  standing.     Always  they 

>  See  Pollock  and  MiUtlatid,  ii.  6S.i-6aS. 
"  Eighth  sd.  (London,  1786)  p.  93. 

■■See  MtutlBDd,  Sel.  Civil  Pleiw,  i.  case  331,  where  wa  ofBciat  u  En 
mercy  for  patting  t,  villein  on  an  awiie  of  novel  diueiiiin. 

*  DtiUitquidebtntpeminjvnOiittauUU.     1  St.  Bealm,  )I& 
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were  from  the  neighborhood  —  de  VMtneto.  Thia  eipres- 
sioQ  was  not  precisely  defined,  beyond  its  meaning  from 
the  same  oounty;  but  in  practice  it  went  much  further. 
It  beeame  the  rule  to  require  that  a  certain  number  of  the 
jury  Bboald  come  from  the  particular  hundred  in  ques- 
tion; and  thsBe  men  were  expected  to  inform  the  others. 
In  an  important  case  of  1374,  Belknap,  C.  J.,  eays:  "In 
an  assize  in  a  county,  if  the  court  does  not  see  six,  or  at 
least  fire,  men  of  the  hundred  where  the  tenements  are, 
to  inform  the  others  who  are  further  away,  I  say  that  the 
assize  will  not  be  taken.  A  muUo  fortiori,  those  of  one 
county  cannot  try  a  thing  which  is  in  another  county."^ 
A  statute  of  1543  required  six  hundredors.*  In  15S6  this 
was  reduced,  in  personal  actions,  to  two."  "The  most 
general  rule,"  said  Coke,  early  in  the  seventeenth  century, 
"  is  that  every  trial  shall  be  out  of  that  town,  parish,  or 
hamlet  .  .  .  within  which  the  matter  of  fact  assignable 
is  alleged,  which  is  most  certain  and  nearest  thereunto."  * 
Hnch  trouble  was  caused  by  going  into  this  detail,  and 
at  last  in  1705  it  was  enacted  that  in  civil  cases  it  should 
be  enough  to  summon  the  jury  from  "the  body  of  the 
county."  *  In  criminal  cases  the  same  result  appears  to 
have  been  worked  out  in  practice.*  Of  the  conceptions 
of  the  earlier  period,  as  to  this  matter,  we  may  see  a 
lively  illustration  in  a  pass^e  from  Sir  Francis  Palgrave's 
"The  Merchant  and  the  Friar"  (1837),  in  which,  under 
the  guise  of  a  pleasant  fiction,  he  presents  curious  details 
of  English  life  in  the  thirteenth   century.^    I<ong  after- 

1  T.  B.  48  Edw.  in.  30,  17 ;  s.  o.  Lib.  Am.  48,  9. 

*  St.  39  H.  Vm.  c  6,  B.  3. 
■  St.  37  Eliz.  c  6,  s.  G. 

*  Co.  Lit  125. 

*  St.  4  Ann,  c.  16, ».  6. 

*  For  details  m  to  this,  »m  Note  191,  Co.  Lit.  139. 

'*  Tl)««e  are  being  explaioed,  so  he  fsbles,  by  an  Engliah  friar,  Rt^et 
Bacon,  to  an  Italian  meichant,  Marco  Polo,  while  ihowinf;  the  otmngei 
orer  London.  Tbey  ate  at  Gnildliall,  and  the  trial  of  one  of  the  alleged 
lobben  of  the  king's  tmaMuy,  in  1303,  is  beginning.    "Sheriff,  is  70111 
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warda  it  was  zegardad  aa  the  right  of  the  parties  to  "in- 
form "  the  jury,  after  they  were  empanelled  and  before  the 
trial.  In  1127,  ire  read  in  the  St  6  H.  TI.  c.  2,  that  in 
oertain  oaseB  the  sheriffo  must  famish  the  parties  irith  the 
jnry's  names  six  days  before  the  session,  if  they  ask  for  it, 
since  (it  is  recited  as  a  grievance)  defendants  heretofore 
eould  not  know  who  the  jnry  were,  "so  as  to  inform  them 
of  their  right  and  title  before  the  day  of  the  session," 
(pur  eux  enformer  de  lour  droit  et  tiilst  devauiU,  etc.). 
This  statate  supplements  an  earlier  general  statnte  of  42 
Edw.  III.  c.  11  (1368),  mentioned  in  3  Bl.  Com.  353, 
which  deals  with  the  mischief  that  parties  cannot  be  ready 
with  their  challenges.  Proba;bly  (Joke's  remark  abont  the 
St.  H.  VI.,  io  3  Inst.  175,  that  both  parties  must  have  been 
meant  to  be  present  when  this  information  was  given,  was 
a  misapprehension;  but,  of  course,  a  party  had  to  keep 
ontside  the  line  of  embracery. 

It  was  a  little  later  than  the  time  of  Falgrave's  story 
when  Thomas  Makerill  and  his  brother,  in  1317,  were 
arrested  for  assaulting  an  ofBcer  of  the  court  in  "Flete- 
strete,"  and  twelve  men  of  the  oonrt,  in  whose  presence 
this  took  place,  and  also  twelve  men  of  the  vun«  of 
"  Fletestrete  "  were  summoned  for  a  jury.*  So  in  1317-8, 
where  the  defendant  pleaded  a  release,  and  the  plalntift 
replied  infancy,  and  that  he  was  bom  in  Fleet  Street  and 
prayed  for  a  jnry  thence;  the  defendant  rejoined  that  the 

inqiuat  <n  court  T  "  Mid  the  major.  "  Tea,  m;  Loid,"  replied  the  sberill ; 
"and  I  am  happy  to  nj  it  irill  be  an  excellent  jaxj  for  the  crown.  I 
mjNlf  hare  picked  and  chooen  every  man  on  the  panel.  .  .  .  There  ia 
not  a  man  whom  I  hare  not  examined  carsfall]'.  .  .  ,  All  the  Jnrota 
are  acquainted  with  [the  pritoaer],  ...  I  ihonld  ill  hare  diicharged  mj 
duty  if  I  had  allowed  mj  baOiS  to  ranunon  the  jnry  at  haphazard. 
.  .  .  The  kaat  infonned  of  them  hare  taken  great  paini  to  go  up  and 
down  In  every  hole  and  corner  of  Weatmlntter,  —  they  and  their  wives,  — 
and  to  learn  all  they  coold  hear  coocernlug  hl>  paet  and  pieaent  life  and 
couvenation.    Never  had  any  cnlprit  a  better  chanc«  c^  having  a  fitir 

1  PL  Ab.  Ml,  cd.  I. 
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release  was  made  vhen  the  plaintiff  vas  of  full  age  and  in 
"  Tamestreet,"  and  prayed  for  a  jniy  thence.  The  court 
awarded  a  jory  from  both  places.'  About  1356,  when  a 
judge  of  the  Common  Bench  complained  in  the  Exchequer 
against  a  woman  for  calling  him  "traitor,  felon,  and  rob- 
ber," the  case  went  to  an  inquest  of  "attorneys  of  the 
Common  Bench  and  the  Exchequer."  * 

(h).  These  cases  may  illustrate  a  common  method  of 
securing  for  the  jury  a  better  knowledge  of  matters  in 
issue,  viz.,  that  of  combining  men  of  different  vitnes,  who 
might  inform  each  other.  This  existed  in  Xormandy. 
We  notice  it  in  our  own  earliest  records,  as  in  1199.*  A 
remarkable  instance  of  the  use  of  separate  juries  for 
amassing  their  several  contributions  of  knowledge  by  sepa- 
rate verdicts  is  found  in  the  proceediuf^  on  occasion  of  the 
great  robbery  of  the  royal  treasury  at  Westminster  Abbey 
in  1303.  Mr.  Pike,  to  whom  we  owe  this  information, 
cites  the  case  as  illustrating  the  progress  made  in  sepa- 
rating the  accusing  and  the  trial  jury.*  The  king  appointed  - 
a  commission  of  inquiry.  "A  jury  was  empanelled  for 
every  ward  of  the  city  of  London,  and  for  every  hundred 
of  Middlesex  and  Surrey  —  and  in  addition  to  these  there 
was  a  jury  of  goldsmiths  and  aldermen."  They  chained 
certain  persons.  Five  justices  were  then  directed  to  try 
the  accused.  "Juries  were  summoned  from  the  same 
hundred  and  wards  as  before,  but  in  obedience  to  a  differ- 
ent commission. "  It  is  not  clear,  in  this  case,  just  how 
the  separate  juries  were  used  at  the  trial.  In  general, 
separate  panels  in  such  cases  were  combined  in  one.  In 
1^0,»  seven  from  Surrey  and  seven  from  London  were 

>  T.  B.  H  VAw.  m.  I,  3. 

»  30  Am.  19,  And  m>  when  an  appellOT  dtaaTowed  hii  appMl,  and 
■HeROd  doTMa,  ScRipa,  C.  J.,  In  1338,  inquired  b;  those  "  neareat  to  the 
Jan."    Fiti.  CoTone,lIB. 

■  Rot  Car.  Ib«.  11.  10.  Compare  the  piaetiee  of  Mngiiig  Tiernn 
befoie  a  JBIT,  39  Am.  70;40i&.  4. 

*  Biit.  CrimB,  i.  198-300,  30T,  308,  M& 

•  Br.  H.  B.  ii.  caae  3T6. 
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united  into  one  jury  by  consent.  It  vas  the  praotice, 
later  on,  at  any  rate,' where  two  pajielfi  were  Bummoned 
from  diffeient  counties,  to  ohooue  one  juror  alternately 
from  each. 

(c).  Moreover,  as  among  eligible  persons,  there  seems 
always  to  have  existed  the  power  of  selecting  those  espe- 
cially qualified  for  a  given  service.  Jurors  are  summoned 
not  merely  from  closer  or  less  close  neighborhoods,  but  de 
tenioribtu  et  legalwribut,  as  asked  in  119Sj*  from  Floren- 
tine merchants  living  in  London,  where  there  was  an  issue, 
in  1280,  as  to  an  act  done  in  Florence ;"  aud  from  experts 
and  men  of  particular  trades,  like  the  London  juries  of 
cooks  and  fishmongers,  where  one  was  accused  of  selling 
bad  food.*  What  we  call  the  "  special  jury  "  seems  always 
to  have  been  used.  It  was  a  natural  result  of  the  princi- 
pie  that  those  were  to  be  summoned  who  could  best  tell 
the  fact,  the  veritatem  ret.  And  so  we  read  that  in 
1615-6,  in  the  King's  Bench,  "The  court  was  moved  that 
a  jury  of  merchants  might  be  retained  to  try  an  issue 
between  two  merchants,  touching  met'chants'  affairs,  and 
it  was  granted,  because  it  was  conceived  they  might  have 

>  AjId  140a,  T.  B,  4H.it.  l.pLS;  ud  in  1619,  Hob.  330. 
■  Hot.  Cor.  Reg.  i.  394. 

•  PI.  Ab.  201,  ool.  2.,  Bod  ■.  c.  US8.  copjr  tKta  the  Record  OSce. 

•  Rjley,  Mem.  Londou,  356(1351);  lA.  536  (1394);  Palgrsve,  Herch. 
ftcd  Friar,  190-lM.  The  jncj  of  tbe  " half  tODgiia,"  dt  mtdittaU  Uugaaa, 
wsB  roQQded  on  cooiidaraCioiM  of  poUcj  and  &ui  dealing,  rather  than  a 
wUh  to  provide  a  well-iofonDed  ^naj.  Bee  'Ordinance  of  the  Staples," 
27  Edw.  in.  tt  2,  c  8  (1353) ;  and  St.  3S  Edv.  111.  c.  13  (1354).  In  ISM, 
in  debt  oa  a  coatmct,  4Jie  defendants,  Gfrmon  merchants,  had  pnt  forward 
a  charter  troni  the  king,  allowing  them  in  soch  cases  to  have  half  the 
jnrj  made  ap  of  Qennan  merchants,  and  it  was  allowed,  lliii  beneflt,  it 
is  said,  before  thestatntes,  "wna  wont  to  be  obtained  hj  grant  of  the  king 
made  to  any  companj  of  BtranKera."  MoUoj,  De  Jnr.  Mar.  Bk.  iii.  c.  4; 
Stauof.  PI,  Cr,  lib.jii.  c  T.  We  read  of  it  in  tSSO-SI.  "8Edw,  I,  A 
Jew  had  his  trial  per  medwIaUm  lingaat,  teilieet  of  Jews ;  and  thej  wert 
iwom  npon  the  fire  books  of  Moiea,  holden  in  their  arms,  and  hj  the 
name  of  the  God  of  Israel,  who  is  merciful."    Dyer,  144  b.  editor's  note  in 
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better  knowledge  of  the  matters  in  difference  whicli  were 
to  be  tried  than  others  could  who  were  not  of  that  profea- 
sion.'"  Nearly  three  centuries  earlier,  in  1363,  the  St. 
37  Edw.  III.  c.  16,  in  pioriding  for  proof  of  certain  facts 
in  Gascony  by  a  oertificate  of  magistratea  thete,  added 
that  if  the  certificate  be  contradicted,  it  shall  be  tried  by 
merchant!*  frequenting  those  parts  and  others  who  best 
know  about  it  (la  certifioatwn  soU  trie  par  marehantx  uaants 
eeUes  parties  et  autre*  gentx  qe  meuth  ont  de  ceo  contsance). 

In  the  grand  assize,  as  we  have  seen,  knights  were  reg- 
ularly  the  jurors.  So  in  the  jury  of  attaint,  the  writ  read, 
sumoneat  .  .  .  xxiv  legates  miliieg  de  vianeto*  lu  1323,  * 
when  it  was  objected  that  there  were  no  knights  on  the 
jury,  Herle,  J.,  said,  "You  never  saw  such  a  jury  taken 
without  a  knight,"  and  ordered  a  venire  facuu  of  knights 
and  others.  In  Coke's  time,  we  read  that  'fin  an  attaint 
there  ought  to  be  a  knight  returned  of  the  jury."  * 

Trialii  at  bar  often  required  special  juries.  Indeed, 
Blackstone  *  is  willing  to  say  that  "special  juries  were 
originally  introduced  in  trials  at  bar,  when  the  causes 
were  of  too  great  nicety  for  the  discussion  of  ordinary  free- 
holders; or  where  the  sheriff  was  suspected  of  partiality, 
though  not  upon  such  apparent  causes  as  to  warrant  an 
exception  to  him."  The  itinerant  method  of  administer- 
ing justice,  as  it  developed  into  the  nisi  prius  system,  re- 
sulted in  sending  down  most  actions  to  be  tried  in  the 
counties  rather  than  at  Westminster;  *  but  in  128$,  in  regu- 

I  UUv'b  Proct.  R«g.  ii.  IM. 

*  Bnct,  301. 

'  Fite.  Ab.  Attaint,  69. 

*  bat.  I5S.  The  challenge  for  tbii  defect  it  snppoaed  to  hare  been 
aboliabed  in  1751  b^  St.  it  Geo.  IL  c.  18,  a.  4,  althongh  the  recital  in  this 
•ectioD  deaU  with  snother  nort  ot  ewe,  that  of  a  peer  of  the  realm  being  a 
partj.  In  each  csms  at  leut  one  knight  waa  required.  (Fi(z.  Ab.  ChaQ. 
IIS,  in  1339,  sffirmed  in  Plowd.  117,  in  I9S4.)  In  Blackatone'i  time 
(Com.  ilL  S51),  the  Kik  in  attaint  wu  "  tweu^-foni  of  the  beet  men  In  the 

*  Com.  iii.  3S7. 
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lating  this  system,  the  St.  West.  11.  c.  30,  expressly  pro- 
vided :  Sed  iaquititionei  de  groigU  et  pluribut  artieulis,  qui 
magna  indigeatU  examirtatwne,  capiaiUur  coram  justunariu 
de  bands,  nisi  ambae  partes,  etc.'  For  the  handling  of  these 
greater  and  more  complicated  eauaee,  there  was  picked  out 
a  better  class  of  jutymea;  and  there  vas  allowed  to  the 
parties  themselves  a  considerable  hand  in  the  selection.* 

As  regards  special  juries  in  general,  we  seem  to  observe 
the  transition  from  the  older,  unregulated  system  to  the 
modem  one  soon  after  a  case  in  1724,*  where,  on  a  motion 
for  a  special  jury  in  the  King's  Bench,  and  a  question 
whether  this  could  be  had  without  consent  of  the  parties, 
"the  maater  of  the  ofSce  was  ordered  to  search  for  prece- 
dents, and  he  reported  that  about  thirty  years  ago  there 
were  several  precedents  for  special  juries  upon  trials  for 
nice  points,  without  the  consent  of  the  parties,  but  that  in 
the  last  thirty  years  there  were  several  motions  made  for 
that  purpose,  but  always  denied.  .  .  .  Three  of  the  judges 
(out  of  foor)  were  of  opinion  that  a  special  jury  m^ht  be 

1  And  lo  in  1699  (Lord  Sandwich'i  can,  S  Salk.  648),  per  Hdt,  C.  J^ 
'Where  theie  ia  vglae  oc  difficnlty,  we  are  bound  ot  commoa  right  to 
gnnt  trials  at  the  bai,"  citing  this  pMS«ge.bom  St.  We«t.  II.  Id  1453 
(T.  B.  33  H.  TL  9,  14),  "  Laiam  came  to  the  bar  and  pnjed  a  niti  print 
In  a  writ  of  tntpaai  between  the  Dnke  of  £xeter  and  the  Lord  of  Crom- 
well."  BiUimg  objeeted :  "  Ton  well  know  that  here  in  the  Hall  when  the 
writ  was  returned  Chete  wat  a  gnat  roai,  and  it  seemed  that  great  mis- 
chief wonld  follow ;  and  greater  woold  eniae  if  the  nui  pn'ui  shonid  be 
there  fm  the  coimtiy],  for  m;  Lotd  of  Exeter  is  a  gi'eat  and  jmpoleM 
prince  in  that  coontij.  Laxcon.  It  wonld  be  a  great  relief  for  the  jurors 
to  have  the  niti  print  there.  But  Pbibot  said  that  it  should  not  be,  and 
the;  were  ousted  of  the  ion'  print." 

*  In  I66I  (Wheeler  t>.  Hononr,  I  Kehle,  166)  we  read:  "which  Wind- 
ham, J.,  agreed :  and  trials  at  bar  are  to  the  end  to  have  the  most  discreet 
peraons,  and  therefore  to  clap  on  ordinsij  person  npon  a  tales  in  each 
cases  was  not  fitting."  In  IT38  (Smith  d.  Dormer  e.  Farkhnrst,  Andrews, 
SIS),  on  a  question  of  granting  a  new  trial,  after  a  trial  at  bar,  conniel 
argue :  "  The  eTidence  of  one  or  two  witneMei  onght  not  to  orertarn  the 
finding  ot  twelve  gentlemen  of  figure  and  fortune,  who  migh^  too,  Iw 
governed  by  their  own  knowledge." 

*  The  King  c  Bnrridge,  3  Mod.  34S. 
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gnuited  to  try  s  oanse  at  bar  Tithoat  the  coDBeut  of  the 
parties,  but  nerer  at  the  nin  priua  unless  very  good  oaus« 
waa  shewed  (and  not  shewed  here) ;  therefore,  since  the  high 
sherifl  is  the  proper  ofllcer  to  letom  juries  >  and  there  is 
no  impntation  against  him  .  .  .  the  cotut  would  not  rary 
from  him  without  the  conaent  of  the  parties."  Therenpon, 
by  a  declaratory  statute  in  1730,*  it  was  enacted  that 
either  party  in  any  case,  as  well  criminal  aa  civil,  may 
have  a  special  jury,  on  motion,  at  his  own  expense.  And 
the  matter  was  further  regulated  by  later  acts. 

(d).  Yxoita  the  beginning  of  our  records,  we  find  cases, 
in  a  dispute  over  the  genuineness  of  a  deed,  where  the 
jury  are  combined  with  the  witnesses  to  the  deed.  This 
goes  back  to  the  Franks;  and  their  eastern  of  teqniring 
the  witness  to  a  document  to  defend  it  by  battle  also 
crossed  the  channel,  and  is  found  in  Qlanvill.*  As  re- 
gards these  earlier  details,  and  the  significance  and  rela- 
tion to  the  old  law  of  this  fact  of  allowing  one's  self  to  be 
thus  preappointed  as  a  witness,  I  must  merely  refer  to 
very  interesting  possE^es  of  Brunner.*  In  these  cases  the 
jnry  and  the  witnesses  named  in  the  deed  were  summoned 
together,  and  all  went  out  and  conferred  privately  as  if 
composing  one  body;  the  witnesses  did  not  regularly  tes- 
tify in  open  court.  Cases  of  this  kind  are  found  very 
early,  «.  g.  in  1208-9.*  In  1208,'  there  is  an  offer  of  the 
defendant  to  put  himself  on  legcdem  juratam  patrie,  and 
on  the  witnesses  to  a  deed,  eleven  of  whom  are  named, 
and  it  is  added,  et  tUii  multi.  Some  light  is  thrown  on 
the  conception  at  the  bottom  of  this  introdnction  of  so 
many  names  as  witnesses,  when  we  observe  that  people 
wrote  down  the  names  of  absent  friends  and  got  their 

■  St.  3  0tt>.  JLcU,  t.is. 
1  Lib.  X.  e.  IS. 

*  Scbw.  1V7-B ;  ib.  4M-6.  Brnnner  citM  the  eu«  of  Bishop  Wnlfitu 
K.  Abbot  Walter,  which  ii  b  Bigelow,  FL  A.  N.  18,987;  •.o.Etaaj^  ia 
AngL  SftZ.  I«w,  STT. 

<  PL  Ah.  es,  coL  1,  Bnk. 

■  Ih.  M,  EoL  S,  Snfl. 
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consent  afterwards.  It  was  only  a  few  years  after  thesa 
cases  when  one  of  John's  barons,  being  in  prison  and  deaii- 
oua  of  raisii^  money,  wrote  to  three  distinguished  friends 
aakiog,  ae  they  could  not  be  present  at  the  execution  of 
his  deeds,  and  as  their  names  had  been  written  in  as  wit- 
nesses, that  they  would  consent  to  this.*  A  witness  to  a 
deed,  acoordii^  to  the  popular  conception,  was  not  neces- 
sarily one  who  had  seen  it  executed,  but  one  who  was 
willing  to  gire  it  credit  by  his  name.  This  may  account 
for  its  turning  out  so  often,  when  witnesses  were  ques- 
tioned, that  they  knew  nothing  about  the  matter. 

In  1219,  certain  parties  put  thomselres  on  the  witnesses 
and  a  jury.  The  order  is  "fiat  ittdajurataper  .  .  .  (seven 
witnesses)  et  per  .  .  .  (nine  others)  et  waiat  .  .  .  ad 
reeoffTioacenduvt,"  etc.*  The  jury,  it  will  be  noticed,  is 
said  to  be  composed  of  the  two;  and  as  the  jury  proper 
are  often  questioned  by  the  court  in  giving  their  verdict^ 
so  the  witnesses  are  sometimes  thus  questioned  separately. 
A  rery  interesting  instance  of  this  occurs  in  1236,*  where 
the  whole  combination  answers  that  they  never  heard  of 
the  deed  till  it  was  brought  and  read  publicly  to  the 
county  court  and  the  persons  named  in  it  were  asked  to 
give  testimony.  Then  the  witnesses  are  questioned  sepa- 
rately, and  all  but  three  say  this  again,  and  add  that  they 
never  knew  that  they  were  named  till  in  the  county  court. 
Three,  differing  somewhat  from  the  others  in  their  aooount, 
say  that  they  had  seen  the  deed  several  years  ^o,  and  had 
been  asked  \iy  the  maker  to  be  witnesses  and  furnish  testi- 
mony. As  to  seisin ,  the  three  say  that  they  know  nothing 
more  than  what  they  have  answered  oum  aliit  juratvribut 

1  Quia  ad  earliafadmdiu  .  .  .  pnmidam  vaMtram  kabtn  non  jahumu*, 
prtcaiKtir  .  ,  .  vt  dt  eartii  noitrii  in  quQrut  ob  itciailtUtm  ablmendaiR  Uttm 
■Mil  lacripti,  Uttei  SMe  vdkit.    EUit'ii  Xjettan,  Sd  Seriaa,  i.  SS. 

■  Br.  N.  B.  iL  caae  91.  The  cms  illoitntai  the  old  proof  of  docnmenti 
bf  compariMD  of  eeali,  —  Prior  p^nit  w  iiiper  lutot  et  racier  alia  n^Un 
iptita  Nithelai,  Ac 

*  BnetoD,  N.  B.  iil.  CMe  USD. 


Digilzed  by  Google 


TBUL  BT  JUBT  AKD  ITS  DBVELOPUENT.  99 

fii  eomtKvni.  Then  t3t,  tam  juratom  qvam  teatet,  ate 
qaeationed  08  to  something  else,  and  say  they  do  not  knoir, 
bat  nther  think,  {meliut  credunt)  etc.  Asked  bow  they 
know  that  the  said  Abbot  was  not  seised,  ,  .  .  they  aay 
that  they  know  this  well  and  it  is  very  clear  because  the 
same  O.  enfeoffed  a  certain  R.  of  the  site  of  a  horse-mill 
at  Michaelmas,  etc.  And  more  of  the  same  sort,'  In 
1318,'  on  a  qaestion  arisii^  incidentally  in  an  action  of 
trespass  as  to  an  alleged  release  of  the  plaintiff,  the  par- 
ties pnt  themselves  on  a  jury  and  on  the  foifr  witnesses 
named  in  the  deed.  The  jnry  answer,  that  they  bare 
examined  the  witnesses,  that  these  differ,  and  they  cannot 
make  out  from  this  examination  what  the  fact  is.  Bnt 
they  give  reasons  for  suspecting  the  credibility  of  the  wit- 
nesses, and  therefore  make  their  definite  answer  (dieunt 
pneiai)  that  the  release  is  not  the  plantifE's  deed.  The 
justices  then,  iit  rei  Veritas  .  .  .  apereiu»  et  evidewtiut 
Mcintur,  immediately  question  the  four  witnesses  sepa- 
rately, in  curious  detail;  they  find  them  discordant,  and 
gire  jn^ment  on  the  verdict.* 

1  8m  sIk  a  good  cut  b  1237  (Br.  N.  B.  It.  eu«  MB),  wken  fonrvlt- 
III1IH  and  nine  jntTineii  >m  ■nnnnouad.  Bepuata  uiiwan  are  lecorded. 
Conipan  BnKton,  36(1,  *■  to  tb«  AzamiiiBtion  of  anmnioiken,  ^i  man  U»- 
tatm  diligenier  tt  ttparuliM  sraminati,  ftc 

■  FL  Ab.  931,  col.  i.  LoDdon ;  ■.  o.  MS.  oopy  trova,  Che  Record  Office. 

■  "  Tbe  justices  immediately  called  the  four  witne«et  before  them  and 
eiamiDBd  each  of  them  Mpsntel;  aa  to  tbe  making,  sealiog,  sod  place 
and  time  bow  and  when,  and  other  necMMuj  circa  rostancea  tonching  the 
dBed."  Tbe;  were  diacordant  and  nntrastworthj,  "for  [continnei  the 
ncoidl  three  of  the  lajd  witMnaa  .  .  .  nid  before  the  jnaticea  that  the; 
wan  not  pneeot  at  tbe  making,  oraealing,  nor  eTer  isw  the  deed  or  knew 
of' it  nntn  on  a  certidn  Tbnradaj  the;  came  all  together  to  the  manor  .  .  . 
aod  foond  there  tbii  Hud  BIchaid,  who  showed  them  the  nid  writing  and 
■id  It  was  hia  deed.  Bach  of  them  was  asked,  separatalj  and  b;  himself, 
at  what  hour  the;  came  there,  and  in  what  boflding  in  the  manor  Richard 
•bowed  tham-  the  writing,  and  how  be  was  dressed.  One  of  them  said 
that  ihc7  eama  there  in  the  morning  befora  snnrise,  and  that  the  wilting 
wasabown  to  the  foar  witneiHs  in  the  queen's  chamber  of  the  manor;  and 
Biehaid  was  drataad  in  a  0«rman  tanie  d*  MtdUia,  and  was  shod  in  whita 
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In  tbe  eailiflr  oases  these  witnesses  sometimes  appear 
to  have  been  oonoeived  of  as  a  constitaent  part  of  the 
jnry;  it  was  a  oombioation  of  business-witnesses  and  com- 
manity-witnesses  who  tried  the  case,  — the  former  supply- 
ing to  the  others  their  more  exaot  information,  just  as  the 
hnndredors,  or  those  from  aDOtber  county,  did  in  the  cases 
before  noticed.  But  in  time  the  jury  and  the  witnesses 
came  to  'be  sharply  disoriminated.  Two  or  three  cases  in 
the  reign  of  Edward  III.  show  this.  In  1337,  1338,  and 
1349  ^  we  are  told  that  a  person  under  age  may  be  a  wit- 
ness; that  witnesses  cannot  be  challenged;  that  the  two 
'Classes  are  charged  differently;  the  charge  tu  the  jury  is 
ito  tell  the  truth  to  the  best  of  their  knowledge  (a  lour 
■ateient),  while  that  to  the  witnesses  is  to  tell  the  tmth 
sand  loyally  inform  the  inquost,  without  saying  anything 
About  their  knowledge  (laru  lour  tciettt);*  "for  the  wit- 

jhoea.  The  leocnid  Mid  tbat  thej  cbdib  at  liz  o'clock  (kora  diti  prima) 
.and  thfl  writing  wu  ihowii  to  Che  four  iriCneiaei  at  this  hoar,  in  the  hall 
of  Che  manor.  The  third  nid  that  thej  came,  all  at  the  iame  time,  at 
inine  o'clock  (hora  diti  fiian  atla  ttrtia),  and  Richard  chewed  them  the 
writing  in  the  stable  of  the  manor,  and  he  had  oq  a  black  cloak.  The 
iontth  witneea,  WlUiam  de  Codlnton,  «»id  that  he  ueret  CMne  to  the 
manor  with  the  said  three  witoewM,  and  never  knew  or  heard  of  the  mak- 
ing of  the  writing,  or  whether  it  wai  or  waa  not  Richard's  deed,  except 
from  the  report  of  the  three  witneasea,  who  garo  him  to  nndentand,  and 
swore  to  it,  that  the  writing  was  Richard's  deed."  The  judgment  wu 
againat  the  dead,  reciting  the  Jnrr'i  verdict  and  the  worthlessneM  of  the 
witnesses'  teatimonj. 

1  T,  B.  11  &U£d«.  mass;  T.  B.  I!  &  ISEdw.  11X4;  IS  Ass.  34, 
19;  a.c.FitL  Ah.  Challenge,  9;  S3  Ah.  11. 

>"  It  Is  an  abuse,"  aay*  the  Mirroi:,  a  little  earlier  than  this,  "to  use 
the  term-'  a  latir  fcitnt '  in  the  oatb,  and  make  jozon  decide  upon  thoughts 
(fuMw^,.Bince  the  principal  word  in  their  oath  is  that  thej  will  aay  the 
trnth."  c  5,  ».  1,  139.  Froteaaor  Maitland,  to  whoae  labors  legal  scholan 
ore  M  gMBtIf  indebted,  in  giving  aorne  acconnt  of  the  cvlieat  (mannacript) 
Regiater  of  Wriu  which  he  haa  aeen,  one  of  1337  (3  Harv.  Law  Rev.  97, 
il  10  tt  *eq.),  prints  from  It  an  interettlng  note  relating  to  the  grand  assise. 
"  In  Aoe  assua  nan  ptxumtur  »iti  mUixtt  tt  debtnt  /Nrura  pneiu  quod  verita- 
Urn  diamt,  non  audita  illo  verba  quod  in  aliii  rtcognitiombut  didtur,  tciliat 
DonbtleM,  aa  Haitland  (nggeati,  tbli  laat  I«  a  miM«adIng 
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nesses,"  says  Thorpe,  C.  J.,  in  1349,  "should  say  nothiog 
bat  what  theyknov  as  certain,  i,  e.,  what  they  see  and 
hear.  If  a  witness  is  returned  on  the  jury, .he  shall  be 
ousted.  A.  challenge  good  as  against  a  juryman  is  not 
good  against  a  witness.  If  the  witnesses  and  the  jury 
cannot  ^ree  upon  one  verdict^  that  of  the  jury  shall  be 
taken,  and  the  defeated  party  may  bare  the  attaint 
against  the  jury;  had  they  followed  the  information  of  the 
witnesses  the  attaint  would  not  lie,  unless  they  found 
against  the  deed."  In  that  case  it  migh^  for  it  was  con- 
ceived that  a  negative  could  not  be  certsinly  known  to  the 
witnesses.^  This  method  proved  inconvenient.  Among 
other  reasons,  the  number  of  the  witneseee  was  often 
large.  So  long  as  the  trial  could  not  proceed  without 
them,  there  was  great  inconvenience  endlessly;  and  the 
twelve  jurymen  made  quite  enough  of  that.  Accordingly 
t^  the  statute  of  York,  in  1318,  it  was  provided  that  while 
process  should  still  issue  to  the  witnesses  as  before,  yet 
the  taking  of  the  inquest  should  not  be  delayed  by  their 
absence.*  In  this  shape  the  matter  ran  on  for  a  century 
or  two.  By  1472,'  we  find  a  change.  It  ia  said,  with  the 
assent  of  all  the  judges,  that  process  for  the  witnesses 
will  not  issue  unless  asked  for. 

of  the  harbaroDt  law  Freocb  a  itm  tadaU.  Almort  the  nine  words  are 
tonad  in  JtuUaiid'B  "  GUnrill  ReTised,"  iL  II  and  IT  (Hmir.  Law  IUt. 
ri.  9) ;  bnt  the  old  law  French  in  both  places  ii  now  coimptvd  Into 
amundemt  (J.  (.  a  nm  tcitnt).  Theu  panagea  show  exactlj  what  Sharae- 
hnUe,  J.,  meant  in  the  next  centary,  when  he  lud  (T.B.ll  &  13  Edw.  III. 
a41),  of  the  witnowo,  latr  ttnment  <i(  a  dire  vtriu  tat  atraiche,  auxi  am 
iii  (ubI  jurez  ca  hh  gratml  anin,  et  n<ny<  a  lour  cucient.  Of  the  qneer 
phrase,  tut  alrenehx,  Selden  snrmins  that  it  is  a  cormption  from  toot  oal- 
troBcs.    Note  43,  Hengham,  Magna,  c.  xii. 

The  oath  of  the  grand  auiie  is  fonnd  in  T.  B.  30&31  Edw.  I.  116: 
"  I  win  M7  the  tnith  and  will  not  fail,"  &c.  (veritt  dirmg  e  pur  r«a  m 
iirpojf). 

1  Se«Thoipe,C.J.,ina3  Ah.  II.  Compue  iDglebf,  J.,  and  Fitijohn 
In  40  Asa.  sa  (I3«e). 

•  St.  13  Edw.  n.  e.  S. 

•  T.  B.  IS  Edw.  IV.  4, 9. 
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As  late,  oertainly,  u  1489,  we  find  witnesses  to  deeds 
still  summoned  with  the  jury.*  I  know  of  no  later  case. 
In  IM^-^O  Brooke,  afterwards  Chief  Justice  of  the  Com- 
mon Bench,  argues  as  if  this  practice  was  still  known:* 
"When  the  witnesses  .  .  .  ate  joined  to  the  inquest,"" 
etc. ;  and  I  do  not  obeeire  anything  in  hia  Abridgment, 
published  in  1568,  tea  years  after  hia  death,  to  indicate 
that  it  was  not  a  recognized  part  of  the  law  during  all  his 
time.  It  may,  however,  well  have  been  long  obsolescent. 
Coke  says  of  it,  early  in  the  seventeenth  century,  "and' 
such  process  against  witnesses  is  Tanished; "  *  but  when  or 
how  be  does  not  say.  We  may  reasonably  surmise,  if  it 
did  not  become  infrequent  as  the  practice  grew,  in  the 
fifteenth  century,  of  calling  witnesses  to  testify  to  the  jury 
in  open  court,  that,  at  any  rate,  it  must  have  soon  disap- 
peared when  that  practice  came  to  be  attended  with  the 
right,  recognized,  and,  as  It  seems,  first  granted,  in  the 
statute  of  1562-3,^  to  have  legal  process  against  all  sorts 
of  witnesses. 

(0).  Bat  in  the  earlier  times  there  were  other  combina- 
tions of  the  commnnity-witoesses  who  ordinarily  composed 
the  jury,  with  business-witneBses  and  the  like.  In  1226,* 
on  a  question  of  villeinage,  six  are  summoned  from  the 
neighborhood  ad  reeognoseendum  cum  parenttbut  .  .  ,  qua* 
eontu^tudinea,  etc.  In  1226,*  on  a  question  relating  to  a 
partition,  the  sheriff  is  ordered  to  find  out  who  were  pres- 
ent at  the  partition  et  ex  iUii  et  aliis  venire  faciat  xU., 
etc.,  ad  reeoffHomenduvt,  etc.  In  1227,'  in  a  case  of  dower, 
the  sheriff  is  directed  to  find  out  who  were  present  at  the 

>  T.  B.  5  H.  Vn.  8. 

*  Beniger  v,  FogoMa,  Flow.  I,  IS. 

*  Imteb. 

*  St  S  EUe.  e.  9,  a.  C.    8m  wf^,  p.  ISS. 

*  Br.  N.  B.  lii.  owe  1041. 
«  lb.  caw  I70T. 

'  ii.  casa  1919.  For  the  form  of  the  writ,  we  Bntcton,  SM  b.  Other 
caaea  ue  Br.  N.  B.  ii.caaMSI,  154.  See  alto  ib.  caae  4S6  ;  i.e.  i&  caae  999 
0S30);i&.caaeS8l  (1131);  Biaeton,  380. 
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endowing  and  from  these  and  others  to  summon  twelve. 
In  an  interesting  case  of  1323,^  in  a  case  of  dower  attaum 
patris,  counsel  for  plaintiff  says:  "We  pnt  forward  a  deed 
which  testifies  the  assent;  but  that  naturally  lies  en ^irvevs 
(t.  e.,  in  proof  by  witnesses)  and  not  «n  averremetU  (i.  e., 
proof  by  jury),  for  it  is  not  in  the  conusance  of  the  coun- 
try but  of  those  who  were  present,  and  we  are  ready  to 
aver  the  consent  by  them  and  others  (£.«.,  by  a  jury  with 
them).  .  ,  .  Berxfokd,  C.  J.  We  hare  nothing  to  do 
here  with  the  witnBSses  named  in  the  deed)  for  it  is  not 
denied;  but  we  will  cause  those  to  come  whom  you  will 
name  as  present  when  you  we^  endowed,  together  with  a 
jury  (pvetque  ban  pajft).  Aldeburgh  {for  defendant).  That 
will  be  hard,  for  he  may  name  »e*  eoayn*  et  tet  atitu,  who 
by  his  procurement  will  decide  against  us."  But  it  was 
allowed.  This  sort  of  thing  seems  to  have  been  a  mingling 
of  the  old  procedure  and  the  new.  The  proving  by  wit- 
nesses present  at  the  endowing  was  the  old  l«x  reeordamenti. 
A.n  account  of  it  in  Xormandy  is  found  in  Srunner.'  A 
case  of  1236--7  probably  belongs  to  this  class,  where  on  a 
question  relating  to  an  alleged  gift  and  seisin  of  a  manor 
hj  the  father  of  a  tenant  in  eapke  now  claiming  it,  the 
sheriff  is  to  summon  twelve  from  the  viane  of  the  manor  ad 
rteoffnoteendwm  tUrum  .  .  .  dedit  .  .  ,  «t  ,  ,  ,  fitit  m 
MWHta  ,  ,  ,  et  quod  venire  faceret  eoram  predietii  liberoe 
AomtRM  ,  .  .  ad  reeognoaeeTidum  vtrum,  etc.  It  seems 
probable  that  this  passage  is  corrupt  and  should  read  «un» 
predietia.* 

In  1326-7,  by  St.  1  Edw.  III.  o.  4,  it  was  provided  that 
when  a  record  comes  up  to  the  king's  court  on  a  writ  of 

1  T.  B.  E4w.  n.  507.    8«e  aba  a  caw  of  1319,  T.  B.  Edw.  IL  378. 

*  Schw.  34S,  343. 

*  Br.  N.  B.  iiL  cue  11B7.  The  origiiul  roll  u  Dot  sxtuit  (Br.  N.  B. 
LlSl).  Bnt  ProfowT  Maitknd,  ths  editor  of  tha  Note  Book,  who  did  ne 
the  gnat  kindneei  of  axamiiuiig  again  the  original  of  that,  at  tbe  Britith  ■ 

1,  dedare*  that  there  can  be  no  doubt  that  the  eop;lrt  hat  inad«  il 
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false  judgment,  and  it  is  denied,  an  aTennent  shall  bo 
receired  l^  a  jury  and  those  who  were  present  in  court 
when  the  leoord  was  made.  It  was  added,  after  the 
method  of  the  statute  of  York,  nine  years  before,  in  deal- 
ing with  witnesses  to  deeds,  that  if  the  others  do  not  oome, 
the  jury  shall  proceed  without  them.* 

With  this  sort  of  ease  may  he  compared  that  of  the 
proof  of  age.'  The  two  appear  to  represent  different  results 
in  a  combination  of  the  old  and  new  modes  of  proof.* 

(/).  Onr  earliest  records  ehow  the  practice  of  exhibit- 
ing charters  and  other  writings  to  the  jury.  These  things, 
par  exeelleiiee,  used  to  be  known  as  "evidence"  and  "eri- 
dences."  In  a  great  degree,  they  belonged  to  the  8tag«  of 
pleading,  —  in  bo  far  as  they  were  wholly  or  in  part  the 
ground  of  action  or  defence,  or  a  negation  or  qualification 
of  it.  A.  record,  and  so  a  fine  or  recognizance,  or  a  charter 
under  seal,  bound  one  wbo  was  a  party  to  it  and  some- 
times one  who  was  not.  Should  such  a  thiug  be  produced 
in  pleading,  the  execution  of  it  must  be  admitted  or 
denied.  If  admitted,  that  was  the  end  of  tite  matter.  IE 
denied  and  put  in  iesne,  iii%a  the  question  was  on  the 
genuineness  of  it,  not  dn  its  truth  or  operative  quality; 
and  it  was  detained  in  court  and  delivered  to  the  jury  to 

1  The  old  mode  of  trial  in  ntch  aae*  it  ibown  In  Bt.  N.  B.  tt.  cmm  40 
()ai9)  and  313  (1137),  where  battle  i«  offered.  Compare  Kol.  Car.  Beg.L 
3S6. 

■  Supm, pp.  19,30]  and companacue  of  1375-6,  InStaBordihinCon. 
<SBlt.  Soc.),  xiv.  739.    And  aee  Bnmuer,  Schw.  343,  433. 

Befoie  leaTing  thia  data  of  caaoi,  it  is  inleiaating  to  notica  that  two 
eentnriei  ago  and  orer,ths  people  of  Now  England  naed  now  and  than,  out 
of  policj,  whan  tlief  wen  tijing  a  caae  relating  to  an  Indian,  to  add 
Indiant  to  tke  Jnij;  t,^.  in  a  criminal  caae  in  1E8S.  Pljm.  Col.  Recorda, 
Ti.  98.  So  in  167S  (ib.  toL  r.  167-8),  tix  Indiana  w«t«  added  to  the  }ui]r 
of  twelve,  on  the  trial  of  three  Indiana  lor  the  mardet  of  another  one. 
"  It  waa  JDdged  Terj  exiiedient  bj  the  CoDrt  that  .  .  .  aome  of  the  moat 
inditterenteat,  giaveat,  and  aage  Indiana  should  be  admitted  to  be  with 
the  Mid  jnrj,  and  to  help  to  conaalt  and  adviae  with,  of  and  concerning 
the  premiaea."  The  Terdict  ran  thna :  "  We  of  the  jnrr,  one  and  aQ,  both 
Engliah  and  Indiana  do  jointlj,"  etc    See  Harr.  Law  Ber.  Ix.  7,  S. 
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examine.'  Such  dooomeiitB,  if  admitted,  must  be  met  by 
others  of  equal  force.  When  the  pleadings  were  over,  it 
might  well  be  that  they  should  be  deliver^  to  the  juiy  or 
shown  to  them  in  illustiation  of  the  exposition  made  by 
counsel ;  in  fact,  this  was  often  done,  "  to  inform  the  jury. " 
Other  documents  also  were  shown  to  the  jury,  —  any  which 
might  illustrate  or  support  the  statements  of  oounsel. 
And  these  statements  themselves  were  "evidence."  It 
must  be  held  in  mind  that  all  through  the  period  when 
the  jury  went  on  their  own  knowledge,  they  listened  to 
perfectly  unsupported  narratives  of  fact  from  counsel,  not 
under  oath. 

How  if  one  who  should  have  pleaded  a  charter  or 
record  did  not  plead  it,  relying,  perhaps,  on  the  jury,  who 
might  know  of  it?  Could  they  find  a  matter  of  record  or 
a  deed  without  having  it  shown  them?  If  they  knew  of 
it,  must  they  find  it^  —  being  sworn  to  tell  the  truth? 
And  how  if  they  knew  the  fact  to  be  otherwise  than  as 
this  deed  or  record  represented  it?  How  if  they  knew  the 
fact  to  be  otherwise  than  as  the  pleadings  represented  it? 
Were  they  not  perjured  if  they  did  not  tell  the  troth? 
These  were  serious  questions,  and  some  of  them  troubled 
the  lawyers  for  centuries. 

Let  us  look  at  some  of  the  oases  i  In  a  case  of  about  the 
year  1200,  the  jury,  if  we  may  trust  a  lively  and  iutelU- 
gent  chronicler,  made  short  work  of  a  charter.  The  plain* 
tiff  claimed  seisin  of  certain  lands  in  right  of  a  ward,  as 
her  inheritance;  the  defendant  relied  on  a  deed  of  the 
father  of  the  wiod.  The  deed  was  read  to  the  assize  in 
open  court.  Their  verdict,  as  it  is  reported,  was  "that 
they  knew  nothing  of  our  chartularies  or  private  agree- 
ments {Jttrammio /aeto,  dixerunt  militea  te  neaeire  de  eartU 
nostrU,  nee  de  privatit  eonvetttionibus),  but  that  they  be* 
liered  that  Adam  and  his  father  and  grandfather,  for  a 
hundred  years  back,  had  held  the  manors  in  fee  one  after 

I  T.B.38  H.  TLIS,17. 
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the  other.  And  so  we  were  diaseised  by  the  jadgmeot  of 
the  court."  * 

In  our  earliest  reports  we  find  the  use  of  doomnents 
merely  as  evidenoe  to  the  juiy.  In  1294,'  there  is  a  case 
in  which  &  doctrine  was  applied  which  had  led  to  a  strug- 
gle a  little  earlier,  viz.,  that  althot^h  ana  had  lost  ia  a 
possessory  assize,  this  was  no  bar  to  his  recovering,  in  a 
writ  of  right.'  In  an  assize  of  mort  d'anoestor,  where  the 
tenant's  defence  was  that  plantiff's  ancestor  had  enfeoffed 
him  by  a  charter  and  did  not  die  seised,  the  assize  found 
this  true,  and  gave  their  verdict  for  the  tenant.  The 
demandant,  nevertbelesa,  brought  a  writ  of  right  and  was 
upheld  in  it,  and  it  was  said  that  the  defence  must  be  by 
battle  or  the  great  assize  and  not  by  the  charter:  "Yet 
the  charter  may  be  put  forward  as  evidence  (en  eoidenc«) 
to  the  grand  assize."  * 

Where  a  charter  gave  a  ground  of  action  or  defence,  it 
must  regolarly,  as  we  said,  be  pleaded;  if  admitted,  it 
might  save  going  to  the  assize.  If  it  were  not  pleaded, 
one  could  not  regularly  use  it  in  evidenoe  to  the  jury. 
But  the  jury  could  have  it  if  they  wished.  In  1292  we 
find  this  stated  in  a  note  by  the  reporter.*  Of  oonrse  this 
iu  principle  is  just  as  much  helping  the  jury  by  evidenoe 
as  if  a  witness  came  before  them  to  testify.  The  fact 
that  they  might  be  ignorant  of  such  thii^  was  noticed 

1  Fonjth,  Tr.  by  Jnry,  129-130,  citing  JocelTn  de  BnXalonde.  The 
perplexities  thmt  irsre  caiued  aometimee  b;  conflicting  ch»H«TB  (forgerj 
STen  bj  holy  men  wu  tbt;  common)  are  iUiutrated  by  the  bnmorooa 
excIam^oQ  of  Heniy  IL  when  chaiten  were  produced  befon  him  I7 
both  aides.    Supra,  p.  18,  n. 

*  T.  B.  SI  &  2a  Edw.  1. 4!UX 

■  n>.  «28. 

*  8m  Lowe  e.  PtnunooT,  Djer,  301  (1671). 

■  "Non. — If  *  chutoi  be  pnt  fonmrd  to  inform  the  awlM  After  they 
ue  Kwom  and  diaiged,  the  clurter  will  not  be  recared  anlen  the  awii* 
Mk  for  It.  To  have  the  charter  inform  the  aauia,  one  ihoold  plnd  oa 
the  chuter  and  uy  thif ;  '  He  did  not  die  Mtsed,  etc,  for  he  enfeoffed  na 
by  this  charter,  and  then  pnt  foiwaid  the  "hsrtflr  to  luConn,'"  atOi 
T.  B.  SO  ft  SI  Edw.  I.  30. 
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in  the  St.  West.  II.  c.  25,  in  pnmdlng  against  certain 
dangers  from  the/wttnum  r»m«dium  of  the  novel  diBseiain: 
If  tlie  defendant  against  whom  the  assize  may  have  passed 
in  his  absence  aftenraids  show  the  justices  ohartera  or 
releases  "  in  which  the  jnr;  wete  not  examined,  nor  oooid 
be,  becauBe  not  mentioned  in  pleading,  and  probably  they 
might  be  ignoiant  of  anoh  wiitings,"  —  the  jury  and  the 
parties  were  to  be  resummoned. 

In  1339*  Soharshalle,  J.,  is  reported  as  saying  that 
since  a  warranty  requires  a  specialty,  if  it  be  not  pleaded 
or  pnt  in  evidence,  a  finding  of  it  by  the  assize  shall  not 
hold.  It  was  the  rule  in  attaint,  as  well  before  as  after 
witnesses  were  allowed  to  testify  to  jurors,  that  the  plain* 
tiff  should  give  nothing  in  evidence  to  the  "grand  jury," 
as  they  called  it,  additional  to  what  the  first  jury  had  had; 
Cor  the  question  was  whether,  upon  what  these  knew  and 
oug^t  to  know,  their  verdict  was  false.*  In  1351-2,* 
oonnsel  complains  of  faia  adversary  in  attaint,  that  he  is 
putting  forward  in  his  pleading  a  release  not  pleaded  in 
the  first  case,  of  which,  therefore,  the  first  jury  could  not 
have  had  cognizance.  Bat  he  is  answered  that  thepe  was 
no  opportunity  to  plead  it,  and  that  it  was  given  in  evi- 
dence to  the  former  jury. 

A  distinction  was  made  between  matters  of  record  or 
sealed  writings  and  others.  The  former  were  authenti- 
cated by  the  record  and  the  seal ;  the  others  were  not 
"authentic."  Yet,  just  as  counsel  might  freely  make 
statements  of  fact  to  the  jury,  unsupported  otherwise,  ssu 
they  might  exhibit  to  them  unsealed  writings.  The  jury 
could  carry  out  with  them  only  writings  under  aeaL  The 
presence  of  the  writing  at  the  private  oonsultatiott  of  the 
jury  seems  to  have  been  conceived  of  as  if  it  were  a  wit* 

1  r.  B.  13  *  U  Edw.  m  80.  Companll&ltBdw.lILSIO-SU;  U 

Am.  IS. 

■  Btooko,  Ab.  Attaint,  68;  Bolfe  o.  Hampden,  1  Sjtt,  U  b  (IMS); 
Hvdon  V.  IbgnT«,  S  tt.  I»  b  (ISU). 

*S8Am.1S. 
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ness  to  a  deed,  or  one  of  those  who  testified  to  a  Tier,  or 
those  present  at  the  givinf;  of  dowet;  it  miut  be  an 
"authentic"  paper  that  coald  testify  there.  A  specialty 
•was  different  in  kind  from  a  writing  unsealed.  Often  it 
was  an  operative,  eorutiiuting  instruzaent;  and  it  was  oon- 
ceired  of  generally  as  authentically  establishing  what  it 
purported.  Other  documents  were  "testimonial"  only.' 
And  so,  in  1352,*  we  find  that  on  a  question  u  to  the  pre- 
scriptive title  to  tithes  of  the  Master  of  St.  Cross  at 
Winchester,  an  ancient  register  of  tithes,  of  a  hundred 
years  back,  was  put  forward  in  evidence,  and  because  it 
was  not  sealed,  the  jury  only  inspected  it  and  gave  it 
back  before  they  went  out." 

One  or  two  more  oases  may  be  cited  in  order  to  bring 
down  the  showing  of  documents  to  the  jury  to  the  modem 
form.  As  the  practice  of  submitting  writings  to  them  was 
fat  older  than  that  of  admitting  ordinary  witnesses,  eo 
the  conditions  and  qaalifioations  of  it  were  earlier  fixed. 
In  1340,*  the  assize,  in  novel  disseisin,  had  found  in  a 
special  verdict  that  the  tenant  had  previously  brought  an 
action  for  the  same  land  and  had  recovered;  the  tenant 
had  pleaded  this,  bat  had  not  produced  the  record.  The 
judges  asked  the  jury  how  they  knew  this,  "sinoe"  (to 

1  Infra,am. 

■S6Am.  4.    Compare  31  Edw.  IT.  »-3S  (14S1). 

*  Qaird}',  J.,  In  Vicarr  v.  Futhiug,  Cro.  EL  411  <IB9B),  nud,  "It  ii 
tina  clear  that  writfii)^  or  booki  which  ai*  nut  pndar  nal  caimot  be 
deliTsied  to  the  joron  m'thont  the  anant  of  both  paitiea."  So  OUn  p. 
Giiiii,aSid.  Its  (1658).  Cellier'a  Caae,  7  How.  St.  Ti.  c(d.  ia0T{l68O), 
Style  Piact.  Reg  177  (1SS9).  Thu  wsa  law  ill  New  Jeney  down  to  1797. 
State  r.  Raymond,  93  N.  J.  (Law)  S60  (1891).  We  find  it  laid  down  itUl 
in  Lofft'i  Gilbert  (ed.  1795),  i.  31,  accotnpanied  by  that  ton  of  laffling 
and  inadequate  Teasoning  which  Gilbert  often  Mti  forth  regarding  mattan 
not  nndentood.  For  the  way  of  talking  about  thei*  matters  in  the  aix- 
teeulh  and  MTonteenth  Mntoriee,  lee  Newia  n.  Irk  (Scolaatlca'i  cue), 
Plowd.  403,  410,  411  (Un);  Finch,  Com.  Law,  61  b.  {\t\S) ;  Olive  n 
Onlu,  ufri  nijtra. 

*  T.  B.  14  Edw.  m.  3S<34.  See  Bfi.  Pike's  cmrefnl  ttatement  of  the 
CM*  (Introd.  xzxrii-xl). 


Digilzed  by  Google 


TBIAL  BT  JUBT  AKD  ITS  DEVELOFUENT.         109 

quote  the  record)  "pleas  and  jadgments  of  the  kill's  court 
are  of  reoord  and  oatside  the  Qotioe  and  cognizance  of  a 
jury  of  the  oonntiy.  They  said  that  they  had  not  any 
certain  knowledge  (of  it)  .  .  .  and  would  not  poaitirely 
say  that  there  was  aoch  a  plea,  .  .  .  bnt  by  reason  of  the 
anmrnoDB  and  resummons  .  .  .  and  the  view  .  .  .  and  its 
being  commonly  said  in  the  country  that  there  was  such  a 
plea  and  such  a  ja^fment  rendered  in  the  said  form,  and 
beoanse  the  sheriff  had  a  writ  ...  to  put  the  said  John 
...  in  seisin,  as  he  said,  and  did  put  him  in  seisin,  they 
understood  that  there  was  such  a  plea  and  such  a  judgment 
tendered  between  the  said  parties."  The  report  adds: 
"  Scharshulle,  J.  The  assize  has  expressly  said  (&o.) 
.  .  .  and  what  they  say  about  a  recovery  does  not  lie  within 
their  cognizance,"  etc.  It  turned  out  that  the  jury  were 
Bubetaati&lly  right;  there  was  such  a  record,  but  owing 
to  a  slight  variance  between  the  form  of  it  and  the  plead- 
ing, judgment  was  finally  given  for  the  plaintiffs. 

It  was,  then,  as  it  would  seem,  improper  for  a  jury  to 
find,  specifically,  matter  of  record  without  evidence.'  And 
in  1419-20,*  in  a  case  much  debated,  it  was  held,  with 
some  difference  of  opinion  among  the  judges,  that  a  jury 
-cannot  in  a  special  verdict  find  a  deed  which  has  not  been 
pleaded  or  given  in  evidence:  "Hull  [J,].  This  deed  is 
only  the  private  intent  of  a  man,  which  can  be  known  only 
by  writing;  and  if  the  writing  be  shown,  it  may  lawfully  be 
avoided  in  several  ways,  as  for  non  Mane  memory,  being 
within  age,  imprisonment,  or  beoaose  it  was  made  before 
the  ancestor's  death,  and  the  like  —  things  which  the  party 
cannot  plead  unless  he  have  oj/er  of  the  deed,  and  it  be 

I  Br.  Ab.  Aittie,  S6S.  But  ft  wu  nunpetMit  for  &  jurj,  t  the  pMQ  of 
the  attalDt,  to  find  ■  genenl  TBrdict  which  might  cotsi  snch  ■  matWi,  tad 
might  r«at  mflialj  upon  their  geoenl  knowledge  at  it.  lu  thit  Uit  case, 
if  tbe^  had  choun,  thaj  could  hmre  Kuwered  deflniteljr  (prtdti),  no  d[» 
■ainii.  See  VIn.  Ab.  Triml,  Q.  t.  Newig  e.  Lark,  %bi  tupm.  Compare  IS 
Am.  3.  A«  to  ■  qneidon  lebrtliig  to  k  differenca  between  the  general 
iMoa and  other  iNoei,  »•  Dowman'a eaae,  >  Co.  T  k,  II  b.-U  (IS86). 
»  T.  B.  7  H.  V.  6,  pL  ». 


Digilzed  by  Google 


110  LAW  OF  BVIDENCB. 

Aji  important  atep  in  the  use  of  viitinga  to  the  jnry  ifl 
recoided  in  other  oases  of  this  period.  In  earlier  times, 
it  seems  to  have  been  legitimate  for  the  parties  to  talh  with 
tOie  joty  after  they  bad  retired  to  consnlt.*  Bnt  in  1361,*  in 
a  real  action,  after  the  jnry  had  gone  ont^  and  been  pnt  in 
charge  of  an  officer,  the  defendant  gave  the  officer  a  box, 
containing  a  deed,  and  asked  him  to  give  it  to  the  jury ;  this 
was  done.  The  plaintiff  made  oomplaint,  and  an  examina- 
tion was  made  by  the  court  The  officer  admitted  reoeiring 
and  delivering  the  box,  but  knew  not  what  was  in  it  The 
jnry  admitted  finding  the  deed  in  the  box,  and  examining  it^ 
bnt  said  they  had  already  found  their  verdict,  and  did  not 
change  it,  bat  were  more  confirmed  in  it.  The  court  im- 
prisoned the  officer  and  the  jury,  and  fined  both  them  and 
the  defendant.  The  editor  of  the  record  does  not  tell  ns 
about  the  farther  disposition  of  the  case. 

In  1389,*  in  two  actions  of  trespass,  "  the  panel  was  can- 
celled" for  similar  misconduct  "  The  jury  being  asked  if 
the  said  William  Bnmn  had  spoken  to  them  or  shown  them 
any  evidence,  stated  that  he  had  done  so,  and  had  shown 
them  a  deed  under  the  seal  of  William  Stanleye.  ...  It 
was  therefore  considered  that  the  panel  should  be  can- 
celled," etc  In  1409,*  "The  plaintiff  in  an  assize  gave 
a  writing  (eterowment)  to  a  juror  who  had  been  em- 
panelled,  as  evidence  of  his  matter.  After  the  juror 
with  the  others  was  ewom  and  pnt  in  a  house  to  agree  on 
the  verdict,  he  showed  the  writing  to  his  companions;  and 
the  officer  in  charge  of  the  inquest  stated  the  matter  to  the 
court.  Whereupon  the  justices  took  the  writing  from  the 
jurors,  took  their  verdict,  que8ti<»ied  the  jurors  as  to 
the  time  of  giving  the  writing,  and  found  as  stated  above. 
The  plaintiff  had  a  verdict  and  now  prayed  his  judgment. 
Gascoigne,  C,  J.,  and  Hula,  J.,  said  that  the  jury,  aftex 

1  SMaoMOf  ini  Id  Br.  N.  B.  iS.  cm*  1M3. 

•  StaSordiliiM  C<dL  <8alt  Soc),  xfiL  S-T 

■  lb.  XT.  S8. 

*  T. B.  11  H. IT.  11, 41.    8Mmpn,p^9a. 
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they  were  sworn,  oaght  not  to  Bee  or  take  irith  them  any 
other  evidence  Aan  that  delirered  to  them  by  the  court  and 
put  forward  by  the  party  in  ooort  on  the  Bhoving  of  his 
evidence.  And  sinoe  h«  did  the  contrary  ...  he  should 
not  have  jndgment.  The  plaintiff  said  that  the  writing 
proved  merely  what  he  had  given  in  evidence  to  the  jury 
at  the  bar;  and  it  was  not  so  bad  as  if  he  had  not  spoken 
to  them  en  evtdone«.  St  mm  aUoeatvr."  In  1481  *  we  read 
that,  "Then  Brian  [C.  J.]  deHvered  [to  the  jury]  all  the 
evidences  of  both  parties  which  could  influence  the  jury 
as  to  the  truth  of  the  issue;  and  all  the  evidences  which 
were  not  material  he  would  not  allow  to  be  delivered." 

It  has  been  justly  remarked  by  Starkie  that  "the  exer- 
cise of  this  kind  of  control  was  in  troth  the  foundation  of 
that  system  of  mles  concerning  evidence  before  juries 
which  has  sinoe  constituted  so  large  and  important  a 
branch  of  the  law  of  England."*  But  long  after  this,  if 
there  were  no  miacondnct  of  the  parties  in  furnishing  the 
evidence,  it  waa  clearly  held  that  jnries  might  act  on  their 
private  knowledge,  and  even  on  documents  not  known  to  the 
ooort  or  the  parties,  e.  ;.  in  a  case  of  1598,'  cited  with  ap- 
proval in  Bushel's  case,  in  1670.*  In  the  last  case,  after 
saying  that  it  is  absord  to  fine  a  jnty,  since  the  judge  does 
not  know  the  evidence  it  goes  upon,  Vaugban,  C.  J.,  added, 
"  For  the  better  and  greater  part  of  the  evidence  may  be 
wholly  nnknown  to  him;  and  this  may  happen  in  most 
cases,  and  often  doth,  as  in  Graves  and  Short's  case.  Error 
of  a  judgment  in  the  Common  Bench,  The  error  assigned 
was, — the  issue  being  whether  a  feoffment  were  made  and 
the  jnrors  being  gone  together  to  oonfer  of  iOieir  verdict,  one 
of  them  showed  to  the  rest  an  escrow  jnv  petentibus,  not 

'  T.  B.  11  Bdw.  IV.  88, 1. 

*  "Trial  V  Jot"  Uttk  A  Bnnni'i  ad.  89;  laprinted  from  (EDgliabl 
Lew  "Btnivw,  il.  370.  F<«  •  good  iUmtradon  of  tliig  tmt  of  control,  ■«« 
T.  B.  SI  Edw.  IV.  ST-SS,  I  (14S1). 

■  QtKrm  V.  Short,  Cio.  EL  6IS. 

*  Vangbaa,  135,  li>.    Sm  Woodwud  d.  Lavrltt,  107  Msm.  4U,  MS. 
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givan  in  evidence  hy  Uie  parties ;  per  quod  the^  found  for 
the  deinandment.  Upon  demurrer,  adjudged  no  error;  for 
it  appears  not  to  be  giren  to  Mm  by  any  of  tbe  parties,  or 
an;  for  tbem ;  it  mnst  be  intended  he  had  it  as  a  piece  of 
evidence  aboat  Mm  before,  and  showed  it  to  inform  Mmselt 
and  his  fellows,  and  as  he  might  declare  it  as  a  witness  that 
he  knew  it  to  be  true.  They  resolved,  if  that  might  have 
avoided  tbe  verdict,  which  they  agree  it  could  not,  yet  it 
ought  to  have  been  done  by  ezamioatioo,  and  not  by  error." 
{g).  There  were  other  ways  of  informing  the  jury.  Of 
guiding  and  restrtuning  them  I  shall  say  more  hereafter. 
The  judge  gave  them  theit "  charge,"  and  each  party  or  his 
jjouDsel  explained  to  them  his  contention.  In  out  early 
reports  a  charge  from  tbe  judge  precedes  the  statements  of 
counsel.  In  the  first  case  in  our  extant  Year  Books,'  there 
is  a  charge  to  the  jury,  but  no  report  of  any  address  on 
either  side.  In  the  same  volume  and  year,  in  an  assize  of 
mort  d'ancestor,  the  defendant  is  told  by  the  judge  to  omit 
something  from  his  oral  pleading  and  plead  only  to  the 
points  of  the  assize:  "  What  you  say  about  your  pledges, 
say  it  in  evidence  to  the  assize  (ditei  eeo  en  evidence  da 
toMte)."'  In  1302,*  after  tbe  "great  assize"  was  sworn, 
Berewyk,  J.,  said  to  them;  "John  de  KUcayt  heretofore 
broi^ht  a  writ  of  right  against  William  de  Bodom  and 
demanded  eighteen  perches,  &o.,  whereupon  W.  came  and 
put  himself  on  God  and  the  great  assize.  We  have  *  tbe 
record,  how  they  pleaded.  You  hare  nothing  to  say  ex- 
cept only  what  yon  are  charged  with  —  as  to  the  right." 
Then  Mutford  (counsel)  speaks  for  John,  setting  forth 
that  J.'s  grandfather  was  seised  of  the  land  "as  of  fee  and 
right, "  that  it  descended  to  his  son  John  and  from  him  "  to 

'  T.  B.  M  *  SI  Edw.  I  3  (lS9a). 

■  Ih.  SiS.    Compare  Shardelowe,  cmuimI,  In  I3U,  T,  B.  Edv.  U.  614. 

*  T.  B.  90  &  31  Edo,  L  lIS-118. 

*  Ona  of  three  nuuiaKripU  nMd  in  pnpftriDg  thh  Tolnna,  m  wo  u« 
told  (p.  119,  note  1  compSTB  i6.  illi.),  laji,  "w6h»Te;"  theotheta,  "we 
hare  not."    The  former  leading  wemi  tbe  more  probkble. 
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this  John  who  demands  it  aa  his  son.  Ajid  snoh  is  bia 
right."  Hunt  then  speaks  for  William:  "This  same 
John  enfeoffed  G.  of  the  advowson  of  the  chnrch  of  C. 
with  its  appnrtenancea ;  and  this  land  is  appurtenant  to  the 
choTch  of  C.  And  this  is  William's  right  and  the  right 
of  his  church."  The  great  assize  then  went  ont.'  Of  the 
same  period*  is  a  charge  in  a  criminal  case.  One  W.,  the 
stabler  of  J.'s  horse,  bad  been  kicked  while  trying  to 
mount,  so  that  he  died.  J.  was  chafed  by  the  jury  of 
accusation  with  retaining  the  horse,  althongh  he  had  thus 
become  a  deodand,  and  with  having  buried  W.  without 
calling  in  the  coroner.  He  denied  both  charges  and  put 
himself  on  the  country.  The  judge,  turning,  probably,  to 
the  same  jury  that  had  accused  the  defendant,  replied: 
"Seee  hie  bema  patria  de  duodecim.  Bead  the  names  and 
save  him  every  suf&cient  challenge."  Some  challenges 
were  made,  que  triebantur  per  residnoa  da  dvodeeim.  The 
judge  proceeded  to  charge  the  jury  thus:  "If  W.  died 
from  the  kick  of  the  horse,  the  horse  would  be  deodand. 
If  not  it  would  be  John's.  If  the  king  should  lose  through 
you  what  rightly  belongs  to  him,  you  would  be  perjured. 
If  yon  should  take  away  from  John  what  is  his,  you  would 
commit  a  mortal  sin.  Therefore,  by  the  oath  you  have 
made,  disclose  and  tell  us  the  truth,  whether  the  said  W. 
died  of  the  horse's  kick  or  not.  If  you  find  that  he  did, 
tell  us  in  whose  hands  Is  the  deodand  horse  and  what  he 
is  worth;  and  whether  the  said  W.  was  buried  without  a 
view  of  the  coroner." 

It  will  be  noticed  that  the  charge  had  the  effect  not 

1  The  report  clones  thus;  "The  great  aniie  west  ont  Then  came 
back  two  kntght*  and  wished  aoother  knight.  Berewjk  [J.]  to  the  mar- 
•ball,  — '  DoDt  allow  any  of  them  to  come  in  nnlen  all  come  t<%ethe>.' 
The  great  aasiie :  '  Sir,  we  sa;  that  W.  has  better  right  to  hold  ae  he 
bolda,  than  hia  adTBiaary  aa  he  demandi.'  Brampton  [J.].  '  Therefore 
the  conrt  awardi  that  W.  retun  the  lame  land  as  hii  right  and  the  right 
of  hii  chorch  of  C.  to  the  end  of  the  world  (a  mnmaimt  <U  mondt)  qnit  ol 
J.  and  hi«  haira  forerer;  and  that  J.  be  in  mercj.'" 

»  y.  B.  30  &  31  Edw.  L  52S. 
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merely  to  bring  clearly  to  the  jury's  mind  wbdt  they  vere 
to  pass  upon,  bat  also  to  prevent  their  wandering  away 
into  irreleraut  matters  —  matters  which  were  admitted, 
or  were  outside  the  issae.  Exactly  what  was  admitted  by 
the  pleadii^s,  or  what  was  the  scope  of  the  issne,  it  was  not 
always  easy  to  say.  It  was  for  the  jadges  to  keep  the  jnry 
within  proper  limits.  "Good  people,"  said  Bereford,  3., 
in  1306,  "you  have  only  to  inqnlre  whether  any  of  the 
predecessors  of  the  aforesaid  Prior  presented  the  last 
person,"  etc.* 

(A).  And  now  a  very  interesting  matter,  — the  begin- 
nings of  special  pleading.  We  are  apt,  nowadays,  to 
miss  some  of  the  chief  and  controlling  conceptions  of  the 
time  when  the  rules  of  pleading  were  taking  shape.  We 
still  know,  indeed,  the  fear  that  a  jury  may  go  off  on  some 
misapprehension  of  law  or  fact;  that  has  always  been  a 
familiar  diffieully.  But  in  the  days  when  a  chief  reliance  of 
juries,  as  regards  matters'of  £act,  was  their  own  knowledge, 
when  witnesses  to  the  jury  were  in  general  not  received  at 
all,  or,  if  received,  were  little  regarded,  and  when  it  was 
recognized  that  everything  might  lawfully  be  settled  upon 
the  jury's  private  knowledge,  —  the  matter  of  getting  exact 
facts  and  shadings  of  fact^  in  a  case  which  was  at  all  deli- 
cate, clearly  and  permanently  set  down  on  the  record,  and 
in  a  shape  to  fix  them  in  the  jury's  mind,  had  a  very  great 
and  conspicuous  importance.  Otherwise,  even  if  stated  to 
the  jury  by  counsel,  and  in  the  judge's  charge,  they  might 
easily  be  forgotten  or  slighted.  We  find  early  in  the  Year 
Books  the  beginning  of  a  discussion  which  is  forever  going 
on  in  the  fifteenth  century,  as  to  how  far  one  can  go  in  his 
pleading;  what  should  be  pleaded,  and  what  is  merely 
"  evidence "  of  the  facts  to  be  pleaded;   what  shall  be 

1  T.  B.  33-95  Edw.  L  IBS.  In  T.  B.  30  A  31  Edw.  L  138  (1301), 
Bnunpton,  J.,  ftfter  ndting  the  proctM :  "  Good  poo[4e  tbe  poioti  of  the 
•nIm  mre'mgiMd  od.  Too  hkre  only  to  m;,"  etc.  Compare  Huik- 
foid,  J.,  in  Y.  B.  7  H.  IT.  II,  8,  died  in  Dowmui'i  caw,  B  Co.  pp  li 
and  14. 
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entered  on  the  reoord,  &nd  what  shall  be  left  to  be  "said 
in  evidence  to  the  jury."  We  say  nowadays  that  " facts  " 
sie  to  be  pleaded,  and  not  the  evidenoe  of  facta.*  That 
was  early  said,  bnt  it  was  very  far  indeed  from  being 
rigidly  enforced.  Often  we  find  the  courts  allowing  one  to 
set  forth  his  case  fully,  "  for  fear  of  the  laymen,"  i,  e.,  in 
order  that  the  jary  might  not  pass  upon  questions  of  law, 
and  might  not  go  wrong  through  any  misapprehension  of 
the  facte.  Much  "evidence"  was  thus  entered  on  the 
records;  once  there,  it  got  recited  to  the  jury  when  they 
were  sent  out,  and  was  clearly  brought  to  the  notioe  of 
alt  who  had  occasion  to  address  the  jury,  as  well  the  coun- 
sel as  the  court.*  Sometimes,  also,  this  served  the  purpose 
of  preserving  a  memorial,  in  case  of  farther  litigation,  of 
exactly  what  was  involved  in  any  given  case.  Of  the  last 
we  see  an  instaooe  in  1306,*  where  a  defendant  found  put 
forward  gainst  bim  a  deed  of  release  by  his  father  of  cer- 
tain rent  now  claimed.  He  met  this  by  a  long  statement, 
setting  forth  that  his  grandfather  bad  a  rent  of  double  this 
amount;  that  it  descended  in  halves  to  two  sons;  that  his 
father,  one  of  these,  bad  released  his  rent,  but  subsequently 
his  uncle's  share  had  descended  to  him.  He  went  on  to 
admit  the  release,  but  prayed  that  this  statement  "might 
be  entered  on  the  roll  so  that  we  be  not  foreclosed  on 
another  occasion  from  demanding  the  same  services.  And 
it  was  granted  by  the  court." 

In  1306,*  the  plantifF  demands  tenements  of  the  defend- 
ant, tracing  title  by  descent  from  hia  great-grandfather, 
Tbe  defendant  answers  that  the  land  is  part  of  a  manor 

1  8m  the  oft«nqtK>t«d  iMngaage  of  "the  urJMnUatthe  bM,"  In  Dow- 
tBu'*  rue,  9  Co.  7  b.,  9  b.  (IMS) ;  bIko  Steph.  PI.  310,  seo  (Tyler'i  ed.)  ai 
to  pleading  e*ld«iee,  sad  the  gBneral  inae. 

'  That,  In  1481  IT.  B.  SI  Edw.IY.3T  b.l):  " Theh^ha  Jnij appealed 
aoA  the  partiei,  and  the  jnton  were  tried  and  iwom,  tbe  record  was  read 
to  tbem,  and  the  point  ot  the  iMne  recited,  via.  [Ac],  And  now  r««NMMd 
ahowf  in  erldence  to  them,"  Ac. 

*  T.  B.  »-35  Edw.  L  IIS-)». 

*  lb.  100,  107. 
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of  wbioh  plaintiff's  grandmother  was  seised,  and  that  she 
gave  this  land  in  tail  to  the  defendant's  father,  from 
whom  the  defendant  takes  his  inheritance.  The  plaintiff 
replied  that  his  great-grandfather  had  separated  from  the 
manor  the  land  now  demanded,  and  given  it  in  frank 
marriage  to  R.  M,,  who  was  seised  of  this  land  until  after 
the  deed  of  the  grandmother  was  given,  and  so  she  was  not 
seieed  when  she  gave  her  deed.  The  defendant  insisted 
that  his  a«aertion  of  the  grandmother's  seisin  should  be 
traversed  as  simply  as  he  bad  alleged  it,  without  limiting  i 
it  to  time.  And  Bereford,  J.,  said  to  the  plaintiff,  "It  ia 
fit  that  yon  traverse  himj  and  what  yon  give  in  answer 
shall  be  in  evidence  that  she  was  not  seised  because  R.  H; 
was  seised;  and  it  shall  be  entered  and  the  inquest  shall 
be  chafed  thereon."  In  1302,*  in  a  similar  dispute, 
Bnunpton,  J.,  said  to  the  defendants,  charged  as  owners 
in  common  with  others,  and  setting  np  that  the  others, 
a  husband  and  wife,  held  as  the  wife's  dowet:  "Nothing 
shall  be  entered  on  the  roll  bat  this,  viz.  %  that  you  do  not 
hold  in  common.  But  state  this  by  way  of  information 
*  and  evidence  to  the  inqnest." 

The  Year  Books  of  the  next  century,  and  especially  those 
of  Henry  VI.,  are  fnll  of  discussions  over  this  matter. 
The  judges  nsed  a  large  discretion  as  to  entering  on  the 
record  evidence,  i,  e.,  explanatory,  discriminative,  and 
probative  allegations,  and  they  gave  as  a  reason  for  enter- 
ing it,  the  danger  that  the  jury  would  go  wrong,  tiom  not 
apprehending  the  facts  uid  from  not  separating  fact  from 
law.  Once  entered  on  the  record,  there  oonld  be  no  doubt 
of  its  being  brought  to  the  jury's  knowledge;  and  in  case 
of  an  attaint,  it  fixed  them  with  notice  of  it.  Observe  how 
this  is  spoken  of.  In  1409-10,i  Hankford,  J.,  said  that 
formerly  in  actions  of  debt  on  account,  the  defendant 
nsaally  pleaded  simply  the  general  isstte,  and  by  reason  of 
the  too  great  generality  of  the   issue,  the  jurors  would 
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sometimes  give  their  verdict  against  the  defendanti  if  he 
were  indebted  to  the  plaintiff  on  arrears  of  account,  or  on 
some  other  contract.  Afterwards  the  piactiee  was  to 
traverse  the  account  specially  and  to  take  issue  on  this. 
In  1430,' where,  in  an  action  of  trespass,  the  defendant 
sought  to  plead  specially,  it  was  refused.  "We  pray," 
says  counsel,  "that  all  may  be  entered  for  evidence. 
Martin  [J.],  You  have  alleged  only  what  you  can  give  in 
evidence.  Fasten  [J-]'  ^^  ^^'^  matter  be  not  entered,  the 
patty  is  in  danger  of  great  mischief,  for  where  one  pleads 
merely  not  guilty,  the  jury  has  no  regard  to  the  place 
whero  the  trespass  is  done;  that  is  the  common  way  of 
jurors.  Hartin  [J.],  We  cannot  adjudge  the  law  accord- 
ing to  the  understanding  of  jurors.  If  they  find  him  guilty 
of  trespass  in  another  county,  clearly  the  attaint  lies  for 
the  defendant."  Only  a  little  later,*  in  an  action  of  waste, 
the  defendant  objected  to  the  particularity  of  the  declara- 
tion: "It  has  not  until  lately  been  the  practice  to  count 
so,  bat  generally.  .  .  .  Martin  [J.],  It  is  a  good  prac- 
tice, for  if  he  counts  generally  and  the  other  pleads,  tad 
vmtt  J^itf  the  laymen  perhaps  will  find  no  waste."  In 
1436,*  in  trespass,  the  defendant  urged  these  same  reasons 
for  entering  his  special  plea:  Juyn  (J.),  "I  will  not  say 
that  we  cannot  enter  all  this  matter,  but  if  we  should  it 
would  bring  great  oomberance  to  the  court.  If  we  do  it  in 
this  case  we  must  in  all  others;  and  if  we  should  enter 
such  thinge  we  shall  not  have  clerks  enough  in  this 
place."*  Only  the  general  issue  was  entered.  In  1482,* 
in  trespass  for  taking  and  carrying  away  goods  at  Dale 
in  Middlesex,  Lodinorth  (apprentice),  for  defendant,  said 
that  long  before  the  fact  in  question  the  owner  of  the 
goods  in  possession  of  them  bailed  them  to  the  plaintift 

»  T.  B.  •  H.  TL  65. 16. 

•  T.  B.  It  H.TI.  1,S. 

•  T.  B.  14  H.  VL  B,  67- 

•  Fortb«  eowfi  dlMntlon  m  to  thlf,  •MBioofc*,  Ab..  Oen.  bmie,  IS 

•  T.  B.  SS  Bdw.  IV.  39,  24. 
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to  beep  safely  at  Sale  m  Dnrham;  afterwarda  the  owner 
directed  the  defendant  to  take  them  from  the  plaintiff's 
poasessiiHi  at  Sale  for  safe  keeping;  and  in  rirtne  of  that, 
be  vent  to  the  said  Sale  and  there  took  the  goods  and 
delivered  them  to  the  owner,  without  this,  that  he  took 
them  at  Dale  in  Middlesex.  Vavasour,  for  the  plainti^ 
said  that  this  was  merely  not  gnilty  at  Dale  in  Middlesex, 
A  Middlesex  jury  cannot  have  notice  of  this  taking  in  an- 
other eonnty.  "Fairfax  ^J.],  When  the  defendant  has  a 
matter  to  help  him  of  which  he  can  only  hare  advant^e  by 
eridence  given  at  the  day  [of  trial],  if  it  is  part  of  his  pl«k 
and  entered  on  the  roll,  the  jnrors  will  give  more  attention 
to  it.  And  so  there  is  mnoh  reason  for  his  having  this  aa 
part  of  hia  plea.  .  .  .  Hnssey  [C.  J.},  .  .  .  As  to  hia 
having  this  speeial  matter  by  plea,  he  shall  have  it;  for 
where  it  is  osefnl  to  him  and  not  hnrtfal  to  the  plaintiff, 
there  is  the  greater  reason  for  his  having  it  by  plea. 
And  so  he  did  have  it  quod  nota  bene,  Ac"  * 

In  the  Year  Book  19  H.  YI.  21,  42  (1440),  a  valuable 
little  note,  or  small  treatise,  on  "Color"  is  preserved,  in 
which  the  need  of  entering  special  matter  is  pointed  ont  in 
order  to  prevent  the  laymen  from  passing  on  questions  of 
taw.  This  great,  apecifie  reason,  that  of  separating  law 
from  fact,  and  helping  one  to  refer  gnestions  of  law  to  the 
court,  was  mingled  with  the  more  general  one,  of  prevent- 
ing the  jary  from  going  wrong  on  impulse  or  miaspprehen- 
sios;  and  finally,  to  the  obscuring  of  the  subject,  it  came 
to  aaperaede  and  displace  it,  in  the  dieoussions  of  our 
books.  In  1604,*  in  an  action  of  conspiracy,  the  defendant 
pleaded  that  he  had  given  his  testimony  at  the  assize  in 
answer  to  the  proclamation  callii^  on  aJl  who  knew,  etc, 
to  oome  forward  and  inform  the  justioes;  and  that  this 
was  the  conspiracy  charged  upon  him.  The  pluntlff  de- 
nied tiie  right  to  plead  this  in  justification  of  oonspiracy, 

1  BMkboT.B.  lOir.  TtT.  sg.  !T(I494). 

»  Y.  B.  so  H.  Vir.  11, 11 ;  a.  c.  Keilvrej,  81  b.  S,  83  b.  «. 
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E!urfaz,  counsel  for  the  defendant,  atgaed  that  this  waa  s 
good  answer,  just  as  when  two  jnries  are  charged  to  inquire 
bother  for  the  king  [juries  of  accusation],  each  may  inform 
the  other,  and  tliis  ma;  be  pleaded.  And,  he  added,  "by 
reason  of  distrust  of  the  laymen  (per  le  douH  de  las  lata) 
(Hte  shall  have  special  matter  in  many  oases.  .  .  ■  Bede,  J., 
There  is  reason  for  pleading  the  special  matters.  For  doubt 
of  the  laymen  (per  U«  ambi^Uea  de  let  laU  gent)  who  do 
not  know  the  law,  and  to  put  these  things  in  the  judgment 
of  the  justices.  .  .  .  Finenx,  C.  J.,  .  .  .  He  shall  not  be 
driven  to  the  general  issue,  for  it  is  special  matter  and  tri- 
able by  the  justices.  To  put  this,  which  is  matter  of  law, 
into  the  mouth  of  laymen  will  be  perilous.  He  shall  have 
the  plea."  In  1529  iu  an  action  under  a  statute  for  driv- 
ing animals  in  parks,*  the  defendant  answered,  that  the 
[duntifE  had  no  park  in  the  place  supposed.  One  justice 
denied  that  this  was  a  good  plea,  but  Richard  Brooke,  J., 
said;  "To  plead  not  guilty  vill  be  a  dangerous  issue  to 
put  in  the  mouth  of  lay  people;  for  if  the  truth  be  that 
the  plaintiff  had  no  park  there,  but  a  close  with  wild 
beasta,  and  the  defendant  did  chase  them  in  fact,  and  this 
qipear  in  evidence,  the  lay  people  will  consider  little  or 
nothii^  whether  he  had  a  park  there  or  not;  but  they  will 
r^ard  the  chasing.  And  they  do  not  know  the  law, 
whether  the  plaintiff,  since  he  has  no  park,  has  mis- 
conceived bis  action  or  not;  and  so,  inasmuch  as  he  [de- 
fendant] did  chase  them  in  fact,  it  will  be  a  great  color 
for  them  to  find  him  guilty."  * 

We  are  not,  then,  to  suppose,  when  witnesses  were 
not  in  general  called  to  testify  to  a  jury,  that  therefore 
the  jury  did  not  receive  any  evidence.  The  original 
simple  conception  of  them  as  a  body  of  witoesses,  who 
"tried"  the  case  by  their  answer,  was,  as  we  see,  always 

I  KdhTBj,  soa  b.  1. 

*  See  abo  T.  B.  10  H.  TI.  M,  «T ;  II  ■'£.1,4:  a.  35,  87;  U  >'£.  11,  «S 
(•sd);  19  A.81,S9;  33  lA.  33,  M ;  39  <£.  9,  Uj  9  Edw.  IT.  49,7;  10 
B.  TIL  16,  IS;  0.39,37. 
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qualified  and  always  nndeigoing  more  qualification.  Great 
pains,  to  be  anre,  vas  taken  in  early  times  to  require 
publicity  as  tegards  matters  which  might  be  the  basis  of 
legal  right,  and  to  fix  rights  by  connecting  them  with 
easily  known  facts;  the  endowing  at  the  church  door, 
the  requirement,  in  case  of  curtesy,  of  hearing  the  child 
cry  within  the  four  walls,  the  sale  before  witnesses,  aud 
the  law  of  hue  and  cry,  are  instances.  See  what  was 
expected  of  a  defendant  in  1306,'  who  turned  up  at  court 
a  day  late,  and  offered  the  excuse  that  he  was  hindered  by 
a  flood.  He  was  first  questioned  as  to  where  and  when  it 
happened.  He  could  n't  hare  got  bete  any  way,  says  the 
demandant's  attorney.  The  tenant:  "I  travelled  night 
and  day.  Mallore,  J. :  What  did  you  do  when  yon  came 
to  the  water  and  could  not  pass?  Did  yon  raise  the  hue 
and  cry  and  metUe?^  For  otherwise  tiie  country  would 
hare  no  knowledge  of  your  hindrance.  The  tenant:  So, 
air,  for  I  did  not  know  bo  much  law;  but  I  shouted  and 
yelled."  (Sin,  nay,qejeo  ntsavoyemis  tant  dt  ley,  meajso 
criay  o  brayay).*  It  will  be  remembered,  then,  in  addition 
to  what  has  now  been  said,  that  a  jury  from  any  ne^hbor- 
hood  was  a  body  of  persons  far  more  likely  to  be  already 
informed  than  such  a  body  would  be  to-day.* 

(t).  The  arrangements  of  the  courts  allowed  of  giv- 
ing information  in  another  way.  As  already  said,  the 
explanatory  oral  statements  of  the  party  or  his  counsel 
always  contained  the  element  of  adding  to  what  the 
jury  knew.  As  time  went  on  this  increased.  We  are 
to  remember  that  the  jury,  in  a  general  way,  knew  the 
facts  already,  and  that  they  were  able  to  judge  of  the 

1  T.  B.  33-as  Edw.  1. 1  as. 

*  And  to  Britton,  f.  SO,  io  (peaking  of  the  hns-and-oy :  ovdc*  la  Mmfc 
itt  eona  *t  dt  boudiet.  NichoU  tnodalwa :  "  with  the  company  ol  honu 
and  Toicn." 

*  Bea  PriKit,  C.  J.,  In  T.  B.  3»  H.  VI.  16,  SO  (1480). 

*  Falg.  Com.  {.  347-8 


Digilzed  by  Google 


TEIAL  BY  JUEY  AKD  ITS  DEVBLOPMBKT.         121 

tratb  of  these  confiioting  statements.  In  1S02,'  when  the 
juiy  gave  their  verdict^  BramptoQ,  J.,  said:  "Tell  us  the 
damages.  The  assize:  Ten  shillings.  Poleyn  [connsel, 
breaking  in] :  There  was  a  chest  worth  two  marks,  and 
other  goods,"  etc  The  judge  warns  the  jnry  to  be  careful, 
for  aq  attaint  lies  (since  1276)  for  damages,  as  well  as  the 
matter  in  ohief .  But  the  jury  repeat  their  finding.  We 
see  this  process  well  in  a  full  and  a  valuable  case  of  1465, 
a  trial  at  bar,*  in  an  assize  of  novel  disseisin.  This  case 
shows  us  witnesses  testifying  openly  to  the  jury;  that 
practice  had  oome  in  now.  And  it  also  shows  us  the 
counsel  putting  in  evidence  freely  by  mere  allegations  to 
the  jury.  Littleton,  Fairfax,  and  others,  Serjeants,  make 
long  narratives  for  the  plaintiff.  Yong  does  the  same 
for  the  defendant.  Sometimes  a  witness  is  called,  and 
examined  by  the  court.  Sometimes  be  is  only  referred  to 
as  being  present  and  ready  to  testify.  Sometimes  a  <toou> 
ment  is  put  in.  But  mainly  the  statements  of  counsel  are 
put  forward  as  being  in  themselves  evidence.  We  notice 
that  the  jndges  suggest  to  the  defendant's  counsel  dis- 
chafing  the  inqnest  and  demurring  npon  the  evidence,  -> 
then,  probably,  a  pretty  new  thing  in  pleading;  the  plain- 
tifl's  counsel  were  ready  for  this,  but  the  others  declined; 
and  the  verdict  went  against  the  defendant.  If  they  had 
demurred  to  the  evidence  they  would  have  demurred  to  the 
allegations  of  counsel.  A  century  later,  in  1671,*  in  a 
famous  demurrer  upon  evidence  in  an  assize  of  novel  dis- 
seisin, there  is  a  long  set  of  recitals  of  what  William 
Bendloe,  the  plantiS's  serjeant,  "said  in  evidence,"  and 
"gave  in  evidence,"  and  "showed  iu  evidence;"  and  then 
f^he   defendants  say  that  "the  evidence  and  allegations 

1  r.  B.  30  *  31  £dw.  L  tas-t. 

,*  BabiDgton  «.  Venor,  Long  Qoiiit  (S  Ed*.  TV.)  S8. 
*  Newii  0.  Luk,  Plow.  403, 407.     This  form,  with  others,  li  glTsn  la 
RmMU'b  Entries,  313-319*. 
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afoieaaid  ara  insnfflcient  in  law,"  etc  And  ao,  two  cen* 
tniies  later  than  that,  in  Gooksedge  v.  Fanshaw.*  In  the 
great  case  of  Oibsoo  v.  Hunter,  in  1793,'  in  wbioli  the  de- 
murrer upon  evidence,  as  a  workable  part  of  legal  machinery 
in  England,  after  its  life  of  about  three  centuries  and  a  hal^ 
came  to  an  end,  we  find  a  note  by  the  reporter  seeking  to 
reconcile  this  case  with  Cocksedge  v.Fanshaw;  Hie  record 
in  that  ease,  it  is  said,  "  is  agreeable  to  the  ancient  mode 
adopted  in  demurrers  to  evidence,  in  which  it  was  usual 
to  enter  both  the  allegations  of  oounsel  in  favor  of  the 
party  offering  the  evidence  and  the  evidence  itself  on  the 
record,  and  to  demur  as  well  to  the  allegations  as  the  evi* 
denoe."  This  note  is  only  wrong  in  its  intimation  that 
the  allegations  in  former  times  were  in  any  way  a  thing 
different  from  the  "evidence."  On  the  contrary,  in  early 
times  they  appear  to  have  been  a  leading  and  well-reoog> 
nized  kind  of  evidence.  Bat  iu  1645  it  had  been  laid 
down  that  such  allegations  are  "no  evidence  to  tiie  jary."* 
(J).  But  not  yet  have  I  spoken  of  the  method  of  inform- 
ing the  jnry  by  witnesses  testifying  publicly  iu  court,  our 
chief  way  in  modem  times,  — without  whioh,  indeed,  it  is 
difKonlt  for  us  even  to  conceive  of  trial  by  jury.  Always. 
as  we  see,  there  bad  been,  in  some  cases,  a  minglii^ 
of  the  jury  with  witnesses  in  their  private  delibera- 
tions. Why  did  they  not  have  more  help  of  this  sort? 
It  is  evident  that  any  general  practice  of  sending  out 
witnesses  with  the  jury  to  testify  privately  to  them,  wit- 
nesses such  as  either  party  might  choose  to  call,  conld 
readily  be  abused  ;  it  would  lend  itself  easily  to  irregu- 
lar and  corrupting  infiuenoes.  If  such  witnesses  wero  to 
be  used  at  all,  one  would  guess  that  their  commnnica- 
tions  would  come  in  like  those  made  by  the  respective 
parties,  or  by  counsel  in  their  addresses  to  the  jury;  they 
would  have  the  character  of  statements  confirmatory  of 

I  Dong.  119  (1779).  ■  i  H.BL  1S7,  S0>-I1. 

*  S^k,  Fnct.  Beg.  \1\. 
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these  and  aapplementary,  and  like  them  would  be  pablicly 
nude  in  ooart.  And  that  seems  to  hare  been  the  ooorse  of 
the  development.  I  know  of  no  leason  to  suppose  tliat  a 
party's  casual  wibiesses '  were  originally  sent  out  with  the 
jury.  There  was  legal  prooess  for  the  document-witness 
and  others  of  the  preoonstituted  class,  but  none  for  the 
other.  How  and  when  did  this  great  change  of  iotroduo- 
ing  witnesses  to  testify  publicly  to  the  jary  oome  abont  ? 
ISo  one  as  yet  can  t«ll  with  exactness.  Let  me  mention  a 
few  things  that  may  help  in  tracing  the  matter. 

There  was  certainly  one  sort  of  trial  in  which  witnesses 
were  pubUoly  examined  before  the  jurors  at  an  early  period ; 
and  this  may  well  have  been  a  provocation  to  the  same 
tiling  in  the  regular  jury  trial.  I  mean  the  case  of  chal- 
lenges to  the  jurors.  These  '-triers,"  generally  two  of  the 
unchallenged  jurors,  might  question  the  challenged  men  on 
oath,  and  might,  be  sworn  and  chained  to  say  whether  these 
were  telling  the  truth.  We  see  this  in  the  hard-fought  case 
of  Wike  V.  Oemon,  reported  as  of  1371-1376,*  There  had 
been  a  stmggle  over  empanelling  the  jurors,  iuTOlving  qaes- 
tions  about  taking  an  unequal  number  from  two  oounties, 
and  about  challenges  to  jurors  as  being  in  the  service  of  a 
party  and  as  having  given  their  verdict  beforehand*  by 

1  BanthMp'i  connolNit  phnM  for  the  ordinuj  witncBi,  •■  diitin^Ish«d 
from  the  "prcappoiiiud  "  one. 

■  Ub.  Aw.  301,  IS;  ■.  c.  ■&.  sot,  »,  and  tJM  In  816,  l.SlS.S.andT.B. 
48  Edw.  HL  30,  17.  An  uiiie  of  norel  diBMiiio.  The  putiea  were  at 
HBce  ■■  to  irfaoM  WD  the  defeDdaot  was,  Alice  Q.'i  or  Alice  W.'i;  and 
there  irai  a  gteat  delate  over  the  qnestlon  of  what  jury  ihoold  ttj  the 
qneetion,  a  jmy  from  Eaiex,  where  the  defendant  eaid  he  wae  boni,  or  from 
Uoeobi,  wban  the  land  was.  It  wae  flaallj  drtermined  to  take  it  from 
both  eowitiea.  Tbe  jtuj  were  out  three  da^  before  agreeing,  and  when 
tbe;  came  to  giro  their  rerdict  b]1  went  for  nothing  hy  the  pleintifTi  be- 
coming nonmlt.  In  1383  Belknap,  C.  J.,  who  had  been  of  eoonael  with 
the  plaindtb  here,  aMerted  emphatically  this  power  of  becoming  aonmit 
«  ehw.  (MV*  °"B"'  P^"  vcnfi'd  dit    Be11ewe,-S51 ,  S. 

*  Adttma  maim  I  and  ao  eUewhere  often.  Bad  the  rtatnte  of  1363 
(13  Edw.  m.  c  IS),  nqnjring  the  pleading  to  be  in  English,  hnrt,  jnct  a 
BtUa,  the  pnrlty  of  the  reporter'a  Franeh  1 
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telling  their  opinioD,  and  for  other  reasons.  The  reporter 
adda:  "And  ;et  the  persons  who  were  challenged  were 
sworn  to  give  evidence  to  the  jurors  [i.s.,  those  jurois  who 
were  trying  the  oballenges] ;  Euut  so  it  may  be  where  the 
challenge  sounds  not  in  their  reproach  or  dishonor.  But 
where  tiie  challenge  was  for  taking  money  of  the  party,  it 
was  determined  by  the  triers,  without  having  evidence,  by 
their  oath."  In  1401,*  a  juror  was  chaJlenged  as  not  having 
enough  freehold,  and  at  the  request  of  the  triers  he  was 
sworn  to  tell  the  value  of  his  freehold,  and  he  said  five 
shillings  ;  "  and  then  the  triers  were  charged  on  the  ques- 
tion whether  he  told  the  truth,  and  they  said  that  he  was 
sufficient.'' 

We  find  among  the  Parliament  Bolls,  in  1354,  a  remark- 
able petition,  of  which  an  explanation  may  perhaps  be 
found  in  a  case  of  the  year  1353.*  Several  persona,  includ- 
ing one  of  the  justices,  had  been  accused  of  conspiracy  in 
indicting  J.  as  a  felon,  who  was  acquitted.  H.  answered 
that  he  was  a  justice  at  the  sessions,  and  bound  to  inform 
the  jury  for  the  king  to  the  best  of  his  ability.*  Four 
others  said  that  they  were  indictora.  Another  one  said 
that  when  the  iudioting  jurors  made  their  oath  (quand  lea 
jurort  sur  I'mditementjir.  Bermeni)  he  was  sworn  to  inform 
them.  This  one  was  drivea  to  plead  not  guilty ;  and  all 
the  others  did  the  same.  The  king's  counsel  only  wished 
a  verdict  as  to  two,  and  these  (both  of  the  last  class)  were 
found  guilty.  The  justice  seems  to  have  pleaded  nolo 
contendere,  and  the  indictora  were  held  excused.  It  may 
well  have  been  this  and  like  cases  that  led  to  a  petition  * 
to  the  king  and  council,  in  1354,  reciting  the  false  and 
malicious  charging  of  people  with  conspiracy  and  main- 

1  Y.  B.  s  H.  IV.  *,  18. 

*  37  Ah.  is. 

*  "It  !■  the  custom  for  de  JnitiM  to  go  ta  tba  indicton  to  enconng* 
hoi  inforni  tbem"  [dt  la  amjbrttr  tl  mfmitr).  WlUotighby,  In  T.  B< 
It  h  li  Edw.  UL  Sei  (1340}.     8m  tvpni,  p.  83. 

*  FarL  RoUi,  ii.  339,  vA.  t. 
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tenance,  and  irregular  practices  in  procaring  jariea,  both 
of  accusatioQ  and  trial,  and  praying,  for  the  oorreotion  of 
these  evils,  "that  hereafter  when  an;  people  are  at  issne 
and  the  inquest  is  charged  and  sworn,  all  eridenoe  which 
is  to  be  said  {tote*  evidence*  que  stmt  a  dire)  be  openly  said 
at  the  bar,  so  that  after  the  inquest  departs  with  its  charge, 
DO  justice  or  other  person  have  oonferenoe  {parlance)  with 
them  to  more  or  prooure  the  said  inquest,  but  that  they 
say  the  fact"  upon  their  own  peril  and  oath."  This  peti- 
tion was  granted.  It  seems  to  promise  a  pnblio  offering 
at  the  bar  of  whatever  evidence  was  to  be  giveo.  Bat, 
observe,  it  does  not  inform  as  that,  in  fact,  any  other  evi- 
dence  was  given,  as  yet,  than  such  aa  we  have  heretofore 
oonaidered.* 

A  case  like  that  of  1353  is  seen  again  in  1406,  an  action 
of  conspiracy,  against  the  bailiff  of  Uie  Savoy  and  an  aocae- 
ing  jury ;  it  is  stated  in  the  ffiargin.*  Suoh  cases  draw 
attention  to  a  remarkable  taeb,  which  I  have  not  seen 

>  SeeT.  B.  11  H.  IV.  IT,  41,qnotednpni,p.  Ila  ' 
*  r.  B.  9  H.  IV.  Hich.  pi.  S4  ;  b.  o.  8  ib.  6,  8.  The  Uilifl  B^d  that  bj 
tb«  order  ol  the  Sherilt  of  Hlddleaex  he  had  oinaed  twelre  men  to  come 
to  inqniie  of  diren  articlea  for  the  King.  Thej  iren  iwoni,  Mid  he  wat 
in  attendance  oothe  court,  ae  In  daty  bonnd.andwai  ordered  bj  the  coort 
to  attend  the  jnrois  and  tell  them  what  he  knew  of  the  matter  for  which 
the  plaintiff  wm  Indicted.  "  He  was  compelled  bt  the  court,"  nyi  hi« 
plea, "  to  awear  and  Inform  them  on  thli.  nde,aod  lo  it  was  done  bj  reaaou 
of  hii  oath  and  the  compuljion  of  tbe  law.  .  .  .  Thaothen  said  that  thej 
wei«  (worn  fn  the  laid  inqneet  to  Inqnlra  for  the  King  and  [to]  indicted 
tbe  plaintiff  for  the  niatter  coropriaed  in  hia  bill ;  and  ao  thej  did  thia  hj 
RMon  of  their  oath  and  the  compaliion  of  the  law."  The  plaintiff  replied 
that  tbe  bailiS  had  done  more  than  his  dnty  required,  and  that  the  jarora 
procured  themaeWei  to  ba  empanelled.  In  another  part  of  tbe  report* 
[T.  B.  8  H.  TV.  6,  8]  it  appear*  that  one  uf  the  jnr?  who  aimplj  pleaded 
not  gniltj  waa  acquitted.  The  plaintiff'*  coanael  asked  judgment  aftainn 
the  bailiff  and  the  othen  on  the  pleading ;  bnt  Gawoigne,  C.  J.,  held,  a* 
to  the  JDrjmen,  that  they  were  nnqneationabtj  excnsed  of  eonipiracy  bj 
tbnr  oath ;  and,  aa  to  the  bailiS,  that  if  it  were  admitted  that  hin  plea  did 
M)t  excnae  htm,  jet,  being  the  onlj  one  left,  he  conld  not  be  conrlcted,  for 
UH  rale  me  peit  eottpirtr.    See  T.  B.  90  H.  VIL  11,  il  (ISO*),  S7  H.  VIII 

a,  B  (lus). 
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alluded  to,  namely,  the  part  played  by  pioceediD^  tor 
maintenaiioe  and  conspiracy  in  checking  the  derelopment 
of  trial  by  jury.  In  1433*  we  find  sometliing  still  more 
distinct  and  instructive,  something  which  indicates  that  it 
was  by  this  time  a  well-known  thing  to  testify  pnUicly 
to  the  jury,  and  which  shows,  also,  the  grave  perils  that 
attended  this  act,  and  signally  helps  na  to  nnderatand 
the  slow  emergence  of  the  practice  and  the  slight  indi- 
cations of  it  that  we  find  thus  far.  A  wnt  of  main- 
tenance was  brought  in  the  King's  Bench  against  one 
B,  charging  that  in  an  assize  of  rent  between  the  plaintiff 
and  G,  the  defendant  had  "maintained"  C.  B  answered 
that  long  before  C  had  anything  in  the  said  rent  he  himself 
owned  it;  and  he  had  granted  it  to  C.  When  the  said 
assize  was  brought  against  G,  the  latter  came  to  B,  the 
present  defendant,  and  asked  him  to  come  to  the  assizes 
with  him  and  bring  his  eridences  relating  to  the  rent;  and 
accordingly  B  came  with  these  and  delivered  to  C  certain 
ancient  evidences  to  plead  in  bar  against  the  plaintiff  in  dis- 
charge of  hie  warranty  of  the  rent ;  this  was  all  the  main- 
tenance. In  discussing  whether  this  really  constituted 
maintenance,  and  if  so  whether  it  was  justifiable,  it  was 
insisted  that  the  defendant  should  not  have  come  volun- 
tarily, but  only  by  way  of  voucher  to  warranty.  There  was 
some  difference  of  opinion  among  the  judges,  and  the  case 
was  adjourned  without  a  decision.^  Bat  the  judges  said 
interesting  things.  Hals,  J.,  said,  "  In  a  tort  of  mainte- 
nance it  is  a  good  plea  to  say  that  he  who  is  charged  came 
and  prayed  us,  since  we  were  an  old  man  of  the  region  and 
had  knowledge  of  the  title  of  the  land  of  which  he  was  im- 
pleaded, that  we  would  be  with  him  to  inform  the  jury 
about  the  title ;  and  so  we  did,  etc.  So  here  it  is  good. 
Cheyne  [C.  J.],  It  will  be  adjudged  a  m^otenance  in  your 
cases,  because  he  has  no  cause  or  privity  for  maintaining 

>  T.B.  U  H.T143,  86, 

■  Brooke,  Ab.  H«7iit«iiaiioa,  51,  Mja,  "ttjktt  m  matter  agrm  ^  U  m 
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the  oontroversy  more  than  the  merest  stranger  in  the  world 
TiulesB  the  other  had  cause  of  warrant;  against  him.  And 
as  to  what  yon  say  of  its  being  a  good  plea  in  maintenanoe 
that  he  is  an  old  man  of  the  i^ion,  and  having  better 
knowledge  of  the  right  and  title  of  this  reut^  and  his 
coming  with  the  defendant  to  declare  his  right  in  the  said 
rent,  etc^  I  say  that  this  is  a  real  maintenance;  for  on  such 
a  ground  everybody  could  justify  a  maintenance,  and  that 
would  be  against  reason.  But  if  he  had  shown  a  ground  of 
the  mtuntenance  on  which  the  law  presumes  bim  bound  to 
be  with  the  party,  then  this  would  not  be  adjudged  a  main- 
tenance,  —  as  if  be  were  with  his  relation  (ccwtn),  oi  came 
with  one  because  he  was  his  servant  or  his  tenant.  He  is 
bound  to  be  with  his  servant  or  t«nant ;  but  it  is  not  so 
in  other  oases." '     And  so  in  the  course  of  many  other 

1  Ib  tha  MUM  TMT  (T.  B.  11  H.  VI.  4S,  37)  cuDBulotaieMtiiKcaM 
UliutratiDg  tlM  gMag  of  erideom  to  the  J1117  Hid  alio  their  power  to 
din«g»nl  it.  Putie*  wen  «t  brae  od  the  life  ot  dMth  of  %  iromiui.  She 
and  her  hnabuid  had  formerlj  lecorered  judgment  againit  the  plaintiff 
in  a  writ  of  maintwiaiice,  but  the  pbuntiff  now  aUegea  that  ihe  was  dead 
before  the  jndgment.  "  And  the  inqnait  ww  taken  at  the  har,  and  tbs 
paitiea  appeared  and  the  woman  whoie  death  wai  alleged  waa  bronght  to 
the  bar  and  ahown  to  the  jarj  in  evidence  that  this  wai  the  woman  whoae 
life  01  death  tbej  were  to  ttj;  and  the  woman  henelf  laid  that  ihe  waa 
the  nme  panon;  and  leTetal  Mben  who  were  there  well  knew  that  thia 
wBi  the  same  womaa  whoM  death  waa  alleged,  and  thej  ibowed  it  to  tha 
jnrjr.  And  then  the  joij  waa  charged ;  and  whan  tbej  were  agreed  thaj 
came  to  gire  their  Terdict,  and  fonnd  that  the  woman  died  on  the  daj  tha 
plaintiff  said  in  hia  atdgnmant  of  error.  And  all  the  conrt  and  all  tha 
bfitanden  marTsUed  mnch  at  thia  falie  Terdict,  that  they  ahoold  find 
Um  wonum  dead  who  waa  readj  here  at  the  bar  in  fnll  life.  And  then  the 
writ  of  maintenance  waa  inapected,  and  In  the  writ  it  waa  proved  that  on 
the  daj  of  the  aut  pn'w  the  woman  appeared  in  her  own  peieon  and  the 
neord  made  manlion  of  it.  Chejoe,  C.  J.  .  .  .  It  ia  proved  bj  matter  of 
tecotd  that  ahe  waa  alive  four  da^  after  the  daj  when  the  verdict  finda 
her  to  be  dead,  and  so  it  eeema  to  me  that  thia  verdict  la  nnll  {Heat  a  pur* 
poM)  and  a  mere  jeofail,  in  trying  a  thing  contrar;  to  the  record ;  and  ao 
that  the  defendant  ia  not  to  anSet  bj  thia  verdict.  And  afterwardi  Cbe^na 
aaaemblcd  on  thia  matter  all  the  jodgea  of  both  benchee  [and  the;  «gi«ed 
with  him  that]  a  matter  of  record  .  .  .  ahall  be  triad  b;  the  record  itaeU; 
...  the  verdict  cannot  defeat  the  record ;  .  .  .  and  If  tbe  court  had  boaa 
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disconions  u  to  whether  a  given  thing  were  maintenance, 
and,  if  it  wete,  whether  it  wera  justifiable.  In  \AA2-Z, 
in  the  caee  of  Fomeia;  v,  the  Abbot  of  BokfasV  where  the 
Abbot  WM  charged  with  maintenanoe  of  his  servant  in 
a  snit  against  the  plaintiff,  Pole,  Serjeant  argued :  "  If 
the  Abbot  had  told  the  jury  the  tmth  of  the  matter  and  had 
openly  shown  them  eridence  for  his  servant,  it  wonld  not 
be  adjudged  maintenance,  any  more  than  it  would  be  if 
another  person  should  tell  the  jury  the  truth  of  the  matter 
at  his  request."  Faston,  J.  "It  is  well  to  avoid  mainte- 
nance as  thoroughly  as  possible.  ...  As  to  what  is  said 
that  there  is  no  msintenance  in  showing  die  jury  the 
tmth  of  the  matter,  in  some  ca^  there  is  and  in  some 
there  is  not.  If  one  who  has  no  reason  to  meddle  in  the 
matter  and  who  is  not  learned  in  the  law  shows  the  jury, 
or  the  party  himself,  or  his  counsel,  the  truth  of  the  matter 
and  opens  evidence  of  it  aa  well  and  as  fully  as  one  who 
was  learned  in  the  law  could,  yet  this  is  a  maintenance  in 
his  person."  The  perils  of  an  ordinary  witness  are  stilt 
farther  illustrated  in  a  case  of  14S0,*  in  which  it  was 
sought  to  hold  certain  persons  sworn  on  an  inqoest,  for 
maintenance.  Littleton  (coonsel)  said ;  "  What  a  man  does 
^)piuBd  of  tbh  racoid  befcnetbeltiqiiMt  ma  taken,  it  AotHi  sot  hare  bean 
taken,  becHM  the  womwi  wu  prored  <A  record  to  h*ire  been  alive  aftcT  the 
iM.j  when  *he  was  allied  to  be  dead.  And  It  wm  aaid  bj  all  the  josticSB 
that  i&  the  nooid  had  oot  pmred  the  woman  alive,  ibe  pluntiS  ihoold 
hare  had  JndgmeDt  reTsniiig  the  toncer  one,  nntil  the  defendant  In  thia 
Esae  ihoold  rerene  this  jndgment  b;  attaint.' 

Aa  to  A  Jnrr  contiadictlng  the  leoord,  corapara  Groddard'i  case,  S  Co. 
4  b  (1SS3-4),  where  it  Ii  aaid  bj  the  conit  that  while  partiei  may  be 
eatopped  to  aaj  the  tmth,  "jet  the  jnron,  who  are  iwoin  to  n.j  the 
tnth,  ahall  not  be  estopped.  .  .  .  Bat  If  the  entoppel  or  admittance  b« 
within  the  tame  record  in  which  the  lune  ii  Joined  npon  which  the 
Jnron  thall  give  their  verdict,  then  they  cannot  find  aDjrthing  againat 
that  which  the  pertiei  have  sfflrroed  and  admitted  of  record,  althongh 
the  trnth  be  conttary ;  foe  the  court  ntaf  give  Judgment  upon  a  thing 
confeeaed  bj  the  partiei,  and  Jnrors  are  not  to  be  charged  with  any  inch 
thing,  bnt  onlj  with  thingi  in  which  the  partie*  differ." 

>  T.  B.  ai  H.  TI.  IS,  30;  a.  cSS  i6.5,7. 

•T.B.S8H.  VL6,1. 
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I7  oompnlaion  of  law  cannot  be  called  maintenanoe ;  aa 
where  a  jaror  passes  for  me  and  against  70a,  etc."  Fortes- 
ooe,  C.  J.,  agrees  to  this,  and  adds,  "  If  a  man  be  at  the 
bar  [1.  e.  in  court]  and  say  to  the  oonrt  that  he  is  for  the 
defendant  or  plainti^  that  he  knowi  the  tmtb  of  the  issne 
and  prays  that  he  may  be  examined  by  the  court  to  tell  the 
truth  to  the  jury,  and  the  oonrt  asks  him  to  tell  it,  and  at 
the  request  of  the  court  he  says  what  he  can  in  the  matter, 
it  is  justifiable  maintenance.  But  if  he  had  eome  to  the  bar 
out  of  his  own  head  (d«  ton  teati  d«me»ne)  and  spoken  for 
one  or  the  other,  it  is  maintenance  and  he  will  be  punished 
for  it.  And  if  the  jurors  come  to  a  man  where  he  lives,  in 
the  country,  to  hare  knowle^e  of  the  truth  of  the  matter, 
and  he  informs  them,  it  is  jostifiable ;  bat  if  he  comes  to 
tiie  jarors  or  labors  to  inform  them  of  the  tmtb,  it  ia  main- 
tenance, and  he  will  be  punished  for  it ;  so  Fortesoue  said, 
and  it  was  admitted  by  the  oonrt." ' 

The  doctrine  of  maintenance  seems  to  haTe  scared  wit> 
neases  in  Chancery.  It  is  to  the  period  of  1450-60  that  a 
petition  belongs  *  in  which  a  plaintitE  asks  the  Chanoellor  to 
issue  a  aubpcena  to  a  certain  witness  to  appear  and  declare 
the  truth,  setting  forth  that  the  "  same  DaTyd  will  gladly 
ksawelygge  the  treweth  of  the  same  matiers,  hot  he  wald 
hare  a  manndement  fro  yowe  for  the  cause  that  he  shuld 
BOgbt  be  haldyn  parci&ll  in  the  same  matier." 

One  may  olwerre,  then,  in  the  unsettled  state  of  the  law 
of  maintenance  a  reason,  likely  to  hare  been  very  influen- 
tial, for  the  slow  development  of  the  practice  of  testifying 
to  the  jnry.  Xo  process  seems  then  to  have  been  issued 
for  Budi  witnessea  The  rule  applicable  to  compurgators 
as  stated  by  Sfeedham,  Serjeant,  in  1154-ff,  probably  applied 
herei  "No  process  shall  issue  against  them,  nor  can  [the 
party]  compel  any  man  to  swear  with  him."  * 

>  Aad  ao  In  lSOi,T.  B.  SOH.  Vn.  II,  !l,perR«da,  J.  The  reMMi. 
hg  In  thi*  can  iUiutnta  the  nj  in  which  the  Iaw  01  these  enbjecte 
taasA  a  chance  to  grow. 

*  Calendnn  of  the  Proceedingi  in  Chancery,  I.  p.  xlx. 

•  r. B.  SS  H.  Vie, 33.     In  14S1  (T.  B.Sl  Bdw.  IT.  M,  1)  "a  man 
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It  is,  of  course,  abundaDtly  plain  that  by  this  time  wit> 
nesses,  if  they  pleased,  could  testify  in  open  court  to  the 
jury ;  and  it  seems  also  plain  that  this  was  by  no  means 
freely  done.  Furthermore,  it  is  pretty  certaiu  that  this 
feature  of  a  jury  trial,  in  our  day  so  conspicuous  and  indis- 
.  pensable,  was  then  but  little  considered  and  of  small  im- 
portance. We  see  this  in  Fortescue's  famous  and  interest- 
ing book,  " De  Lavdibus  Legum  Angliae,"  written  in  Latin, 
not  long,  probably,  before  1470.  Fortescue  had  been  Chief 
Justice  of  the  King's  Bench  from  1442-1460 ;  after  being 
in  exile  with  the  queen  and  son  of  Henry  VL,  he  returned 
to  England,  and  was  alive  as  late  as  1476, — dying,  it  is  said, 
at  the  age  of  ninety.  In  this  book,  written  in  the  form  of  a 
dialogue  between  the  Prince  of  Wales  in  exile  and  "  a  cer- 
tain grave  old  knight,  his  father's  Chancellor,  at  that  time 
in  banishment  with  him,"  the  excellence  of  English  laws  is 
set  forth,  as  compared  with  the  "  civil  law,"  i,  e^  the  law  of 
other  European  countries,  founded  on  the  Roman  system. 
The  first  point  in  this  comparison  is  the  method  of  deter- 
mining controversies  of  fact ;  more  than  a  quarter  of  the 
book  is  taken  up  with  showing  how  much  better,  in  this 
respect,  the  English  system  is  than  that  of  the  contiDeDt, 
where  two  witnesses  are  enough :  "  Slender,  indeed,  in 
resource  must  he  be  thought,  and  of  less  industry,  who 
out  of  all  the  men  he  knows  cannot  find  two  so  void  of 
conscience  and  truth  as  to  be  willing  for  fear,  favor  or 
advantage  to  go  counter  to  the  truth  in  anything.  .  .  . 
Who  then  can  live  secure  in  property  oi  person  under 
law  like  this,  giving  such  aid  to  any  one  who  would  harm 
bim."  (c.  21.)  Under  that  system  (c.  23),  justice  con- 
stantly fuls  from  the  death  or  failure  of  witnesses.  In 
England,  on  the  other  hand  (cc.  25,  28),  the  witnesses 
must  he  twelve ;   they  are  chosen  by  a  public  official  of 

ofFered  himself  to  be  swoia  thkt  he  wm  pre«eiit  at  the  execntioD  of  one 
of  the  releaseB.  Briac  [C.  J.],  I  will  not  compel  him  Co  thia,  bat  if  ha 
will  of  hi*  own  accord  he  shall  be  received.  And  to  he  wu  iwom  and 
qaettioued  and  testified  as  above." 
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high  standing  acting  under  oath,  fiom  among  persons  of 
the  neighborhood  where  the  matter  in  question  is  supposed 
to  exist  or  take  place,  men  of  property,  indifferent  between 
the  parties,  subject  to  challenge  by  both,  acting  under  oath. 
They  are  informed  of  the  controversy  by  the  court,  and  the 
parties  or  their  counsel,  and  their  witnesses,  and  confer 
together  afterwards  privately  and  with  deliberation,  and 
return  and  give  their  answer  publicly  in  court'  After 
tbia  verdict,  an  aggrieved  party,  by  the  writ  of  attaint, 
throi^h  the  oath  of  twenty-four  men  of  much  better 
estate  than  the  twelve,  may  convict  the  latter  of  a  false 
oath,  and  subject  them  to  the  severest  punishment.  And 
then  (c.  26),  Forteacue  sums  up :  "  Here  no  one's  cause  or 
right  fails  by  the  death  or  failure  of  witnesses.  No  nn- 
known  witnesses  are  produced  here,  no  paid  persons, 
paupers,  strangers,  untrustworthy,  or  those  whose  condi- 
tion or  hostility  is  unknown.  These  witnesses  (att  teitei) 
are  neighbors,  able  to  live  out  of  their  own  proper^,  of 
good  name  and  unsullied  reputation,  not  brought  into 
court  by  a  party,  but  chosen  by  an  oiUcial  who  is  a 
gentleman  and  indifferent,  and  required  (wmpulsi)  to 
come  before  the  judge.  These  men  know  everything 
which  witnesses  can  tell  them;    these   are  aware  of  the 


It  of  the  mode  of  pToceediog  at  the  trial  ia  too 
biterestiDg  to  be  omitted  :  "The  whole  record  aod  procen  will  be  read  to 
them  [the  twelve]  by  the  Court,  and  the  iesDe  apon  which  they  are  to  cer- 
tify the  Court  will  be  clearly  explained  to  them.  Then  each  party  penon- 
•By  or  by  hi*  conneel,  in  the  preseece  of  the  Coort,  will  atate  and  ehow  to 
the  jarart  all  tbe  matten  and  erideDcei  which  he  thioka  can  iogtrnct  them 
•■  to  the  truth  of  the  Ivne  ifau  pleaded.  And  then  each  may  Introdace 
before  tbe  jasticea  and  jurotc  all  the  witueeeea  that  he  wiahee  to  produce 
OD  his  eide.  who,  being  charged  by  tbe  jngticei  on  the  holy  eTangeliste  of 
Ood,  ehall  testify  aU  that  they  know  benrinK  tipoo  tbe  matter  of  fact 
{probaiUla  Btrilatim  Jbcti)  which  ia  in  controreray.  If  need  be,  witneiwe 
of  thia  aort  UetUi  kujutmodl)  may  be  separated  nntil  thej  ahall  have 
depoeed  what  they  will,  to  that  the  npng  of  one  ahall  not  inform  ' 
another,  oi  atir  him  to  the  giving  of  like  tetCimoaj."  Thereupon  the 
jnroia  go  out  and  delibemte. 
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tmatworthinesB  or  (mtrostwortliiness,  and  the  repatatioD 
of  tlie  witnesees  who  are  piodaced." 

In  thiB  accoant  it  is  obvious  how  great  a  fignte  that  old 
quality  of  the  jary  still  plays,  which  made  them  witnesses ; 
it  is  the  ohief  thing ;  the  point  of  all  this  elaborate  con- 
trast is  the  greater  onmber  and  better  quality  of  the  English 
witnesses,  and  the  greater  seouri^  there  is  in  the  impartial 
methods  of  proouring  them.  They  may,  indeed,  be  informed 
by  other  witnesses,  produced  by  either  party,  yet  they 
tbemselres  also  are  witnesses ;  and  one  remarks  the  small 
place  that  these  informing  witnesses  have  in  the  picture. 
Xhe  point  of  view  here  referred  to  clearly  appears  in 
what  follows.  By  and  by  the  prince  is  wholly  satis- 
fied of  the  excellence  of  the  English  law,  —  one  scruple 
'Ooly  remaiuii^;.  The  Scriptures  say  that  "the  testi- 
moDy  of  two  men  is  true ; "  and  "  bring  with  you  one 
sr  two,  BO  that  in  the  mouth  of  two  or  three  erery  word 
.be  established."  If  the  Lord  says  two  or  three,  why 
require  more  ?  No  one  can  get  any  better  or  other  founda- 
tion than  the  Lord  has  set    This  is  what  troubles  me  a 

little, hec  sunt,  Caneellarie,  que  ali^vantvlwm  me  contur- 

bant.  The  Chancellor  is  ready  with  his  answer ;  If  the 
teedmony  of  two  is  true,  a  fortiori  that  of  twelve  should 
be  thought  true ;  according  to  the  rule,  Pltu  temper  in  ae 
amfinet  jitod  wi  vUmu.  All  that  the  Scriptures  mean,  he 
goes  on,  is  that  not  less  than  two  shall  serve.  "  In  no  case 
CMi-this  mode  of  proceeding  fail  for  lack  of  witnesses  j  nor 
canihe  testimony  of  witnesses,  if  there  be  any,  fwl  of  its 
due  effect,  etc." 

The  alight  importance  of  witnesses  and  their  testimony  is 
iflso  indicated  in  what  one  of  the  judges  sajra  in  a  case  of 
1499 :  *  While  the  parties  were  putting  in  ttieir  evidence, 
there  came  up  a  storm  {tempeat  de  th.v.ndar  et  de  ptuye)  and 
the  -jury  sepstrated  without  leave  of  the  justices ;  and  one  of 
them  talked  with  a  friend  of  one  of  the  parties.      They 

1  T.B.  14H.Tn.M,4. 
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returned,  and  the  oftae  weut  on,  and  they  gave  a  verdict 
Then  these  busts  oame  ont,  and  there  was  a  doubt  aa  to  the 
validity  of  the  verdict.  TTItimately  *  this  was  held  good, 
but  DOW,  in  expressing  his  opinion  ^jainst  it,  Vavasonr,  J., 
said  that  it  was  not  material  that  the  evidence  was  not 
given  before  the  jury  separated:  "  Evidence  is  only  given 
to  inform  their  oonsciencea  as  to  the  right.  Suppose  no 
evidence  given  on  either  side,  and  the  parties  -  do  not  wish 
to  ^ve  any,  yet  the  jnry  shall  give  their  verdict  for  one 
side  or  the  other.  And  so  the  evidence  is  nut  material  to 
help  or  harm  the  matter." 

Almost  contemporaneoos  with  Fortescne's  book  is  the 
case  of  Babington  v.  Tenor,  in  1465,*  in  which,  for  the  first 
time  in  the  Year  Books,  we  have  something  like  a  full 
report  of  the  a^nments,  and  the  patting  in  of  the  case 
before  the  jory.  It  was  an  assize  of  novel  disseisin.  Little< 
ton  for  the  plaintiff  "  shows  in  evidence  "  for  the  plaintiff  a 
long  story.  Towards  the  end  of  it  be  says  as  to  one  point, 
"a  man  is  here  at  the  bar,  an  esquire,  who  spoke  with  her, 
etc.  .  .  .  and  he  will  declare  it.  And  also  here  is  the 
general  attorney  of  the  Lord  [Bishop]  of  W.,  who  says  in 
his  Lord'sname  that,  eto."  .  There  is  nothing  to  show  that 
either  of  these  witnesses  was  actually  pat  on.  "  Then  Yong, 
for  the  defendant,  shows  evidence  to  the  assize,"  —  going 
on  with  another  long  story ;  and  then  he  says,  "  The  de- 
fendant's farmer  is  here  at  the  bar  ready  to  show  to  the 
Court  (al  Court)  how,  etc.,  .  .  .  and  this  will  the  farmer 
declare  to  yon,  and  also  the  rentcollector."  Then  beshows 
certain  doonments,  nothing  being  said  of  any  examination 
of  witnesses  as  yet.  Then  Catesby,  for  the  plaintiff,  makes 
counter  statements,  a.  ^^  how  the  plaintiff  entered,  in  the 
presence  of  several  men  here  at  the  bar,  etc.,  etc ;  and  he 
concludes  by  [oaying  that  the  farmer  may  be  examined. 
"  The  farmer  came  into  Court  and  was  sworn  on  a  book  to 

»  T.B.»H.T1I.S,8. 

■  Lcaig  Quiirt  (Edw.  IT.),  98;  t.  0.  T.  B.  S  Bdw.  IT.  B,  S4.  S¥pT<^ 
p.  1«. 
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tell  the  truth  to  the  Court  as  to  that  on  which  he  should 
be  ezamiDed;  and  he  was  ezamioed  hj  the  Court.  .  .  . 
and  he  shows,  etc.  .  .  .  And  the  lent-colleotor  was  also 
examined  on  a  book  as  to  this,"  etc.  Then  6117  Fairfax, 
counsel  for  the  plaintiff,  tells  another  story  as  to  what  took 
place  at  the  view.  Then  came  some  discussion  on  points  of 
law.  Then  the  judges  suggested  to  the  defendant's  counsel 
that  if  they  wished  to  rest  upon  the  plaintiffs  erideuoe  as 
not  denied  by  them,  they  might  discharge  the  inquest  and 
demur  upon  the  evidence ;  or  if  they  were  wilting  to  run  the 
risk  of  what  the  jury  would  say,  the  evidence  might  stand 
just  as  it  was.  The  defendants  preferred  to  go  to  the  jury. 
Then  came  a  disousaioa  orei  a  point  of  law,  and  then  the 
cha^e:  "Sirs,  you  have  had  much  evidence  from  both 
parties.  Do  in  this  matter  as  God  will  give  you  grace  and 
according  to  the  evidence  and  your  conscience.  You  will 
not  be  compelled  to  say,  precisely,  disseisin  or  the  contrary, 
but  yOQ  may  find  the  fact,  i.  e.,  the  special  matter,  so  as  to 
give  a  special  verdict  on  that  and  pray  the  judgment  of  the 
Court  And  so  go  together,  etc."  The  jury  found  for  the 
plaintiff.  One  observes  that  only  the  defendant's  farmer 
and  rent- collector  seem  to  have  testified ;  these  owed  him 
a  dnty  and  might  safely  speak ;  all  others  are  merely  ready 
at  the  bar,  prepared  to  affirm  what  the  oounsel  says,  if  any 
one  wishes  to  question  them.  The  statements  of  counsel  as 
to  what  his  witness  had  to  say,  aooompanied  by  the  pro* 
duction  of  these,  served  as  a  method  of  putting  in  evidence. 
In  passing  from  this  matter  of  the  ways  of  informing  the 
jury,  it  must  be  remembered  that  although  we  have  now 
reached  modem  methods,  we  are  very  far  indeed  from  having 
reached  the  modem  conception  of  trial  by  jury.  Look,  for 
instance,  at  Coke's  ideas,  a  century  and  a  half  later,  when 
he  is  explaining  certain  statutes  as  to  treason  and  perjury.' 
The  statutes  of  1  Edw.  VI.  c.  12  and  6  &  6  ti.  0.  11,  had  re- 
quired two  accusers  (i  e.,  witnesses),  in  order  to  a  conviction 

1  a  Inst  as,  S:  ;  it.  163. 
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of  treason.  And  then  a  statute  of  1  &  2  Ph.  &  !M.  c.  10, 
had  enacted  that  all  trials  for  treason  should  thereafter  be 
"had  and  tried  ouly  aecording  to  the  due  course  and  order 
of  the  common  law."  Coke  says  that  this  last  statute  doea 
not  repeal  the  others,  for  it  "extends  only  to  trials  by  the 
verdict  of  twelve  men  de  vicineto  of  the  place  where  the 
offence  is  alleged ;  and  the  indictment  is  no  part  of  the  trial, 
but  an  information  or  declaration  for  the  king ;  and  the  evi- 
dence of  witnesses  to  the  jury  is  no  part  of  the  trial,  for  by 
law  the  trial  in  that  case  is  not  by  witnesses  but  by  the 
the  verdict  of  twelve  men ;  and  so  a  manifest  diversity 
between  the  evidence  to  a  jury  and  a  trial  by  jury."  "  Albeit 
by  the  common-law  trials  of  matters  of  fact  are  by  the 
verdict  of  twelve  men,  etc.,  and  deposition  of  witnesses  is 
but  evidence  to  them,  yet,  for  that  most  commonly  juries 
are  led  by  deposition  of  witnesses,"  etc  For  an  instance  of 
a  trial  by  witnesses,  expressly  contrasted  with  trial  by 
twelve  men,  see  the  St.  5  &  6  £dw.  VI.  c.  4,  s.  3,  where, 
itUer  alia,  one  who  should  strike  another  with  a  weapon  in 
a  church  or  churchyard  should  lose  an  ear,  or,  upon  the 
grim  supposition  of  the  statute,  if  be  "  have  none  eares," 
be  branded,  —it  convicted  by  the  verdict  of  twelve  men,  or 
1^  his  own  confession,  or  by  two  lawful  witnesses.' 

1  Compueiiuu>7paHa<^ii]  the  ■tatntra  of  the  lixteeDtli  centarr.f.^., 
St  17  H.  VIIL  c  t  (1595)  for  chugiog  th«  mods  of  tritl  for  [uracj.  It 
U  radted  hare  that "  piratM,  thieves,  robben  and  mnrderon  npon  tha  ua 
often  escape  anpnDished  becauss  thej  are  tried  before  the  Admiral  after 
the  conrw  of  the  civil  Uvt,  tha  nature  whereof  ia  that  before  anj  jndg- 
meat  of  death  can  be  ^ven  .  .  .  either  thejioiut  coofesi, .  .  .  vhich  thejr 
will  nevar  do  withont  torture  or  pain*,  or  elss  their  offences  be  «o  plainly 
and  directij  proved  by  witnossei  ioilifferant,  anch  as  tav  their  offeoces 
committed, which  cannot  be  gottea  bat  by  chanceat  few  times,"  and  it  ia 
then  enacted  that  hereafter  aach  offences  shall  he  inquired  into  and  tried 
under  the  King's  onnmiasion  to  the  Admiral  and  others,  in  inch  shires  as 
the  King  shall  name,  "  after  the  common  coarse  of  the  law  of  tbe  land," 
—  after  indictment  "  by  the  oattu  of  twelve  good  and  lawfnl  men,  .  .  . 
that  tbe  trial  of  snch  offence  .  .  ■  shall  be  had  bj  twelve  men  inhabited 
<n  the  ahite  limited  within  aoch  eommiasion  .  .  ,  and  no  chaUenge  to 
be  had  for  the  hnndred." 

In  faitfaez  illastratioQ  of  tha  mnceptiotis  of  Coke's  time,  iM  tb» 
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nmuksble  piorlvoiu  o{  the  St.  4  Jsc.  I.  c  I,  i.  IB  1I6M}.  In  oompoi- 
iug  tbe  nlatioiu  between  Engkiiil  and  ScotUnd,  it  wm  prorlded  in 
a.  S  that  cettain  offence*  committed  in  ScoClMid  \)j  En^iahmen  iboald 
ba  bied  In  tbe  notttieni  conntiea  of  England,  and  tliat  tbe  aecnaad 
migbt  Iiare  ultuewei  in  bis  betialf  under  oktb.  Tliii  was  a  great  atap 
(ii0n,  p.  IS9).  In  i.  16,  after  reciting  the  nnnaoal  dangen  of  per- 
JQij  on  tlie  Iiorder,  and  tbe  (act  tliat  tbe  juTmen  in  tlieie  eaaea  weie 
to  hare  apedal  piopeitj  qnaliflcationa  and  ao  to  be  apedallj  well  fitted 
for  tlieir  office,  theae  Jnriea  are  aathoriied  "  to  receive  and  admit  onlf 
■ncli  anffleient  good  and  lawful  witneaaea  npon  tiieir  oatba,  eitber  far 
or  againat  the  partjr  amigtied,  as  altall  not  appear  to  tbem  or  tb« 
greater  part  of  tliem  to  be  nnflt  and  nnworthj  to  be  witaeMea  In  that 
caae,  either  in  n^;Md  of  tbeir  hatted  and  malke,  or  tbelc  fa>or  and 
affection,  eitbet  to  the  paitj  proaecatlng  or  to  tbe  par^  arraigned,  ot 
of  their  former  evil  lite  and  eonreieation." 

Tbii,  it  will  be  obeeired,  ia  not  merely  allowing  the  jnij  to  refnae 
a  tiling  alwi^  allowed;  it  ia  pennittiDg  then 
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TRIAL  BT  JUBT,  AND  ITS  DEVELOPMENT  {catimud). 

IL  Wb  come  now  to  ooiuider  the  mode  of  Bontrollii^ 
the  jury  and  oorreoting  their  errors. 

We  have  seea  bow  the  ways  of  adding  to  their  know- 
ledge were  gradually  iocreaaed,  until  at  last  witnesses  called 
in  by  the  parties  were  regularly  admitted  to  testify  publicly 
to  these  other  witnesses,  summoned  by  the  sheriff,  whom  we 
eall  the  jury.  This  mounting  witnesses  upon  witnesses  was 
a  remarkable  result  and  teemed  with  great  consequences. 
The  contrast  between  the  functions  of  these  two  classes 
became  always  greater  and  more  marked.  The  peculiar 
fanction  of  tiie  jury  —  aa  being  triers  —  grew  to  be  their 
chief,  and  finally,  as  centuries  passed,  their  only  one ;  while 
that  of  the  other  witneases  was  more  and  more  defined,  re- 
fined upon,  and  hedged  about  with  rules.  It  is  surprising 
to  see  how  slowly  these  results  came  about.  The  attain^ 
which  long  held  its  place  as  the  only  way  of  remedying  a 
&lse  verdict,  proceeded  on  the  theory  that  the  first  jury 
bad  wilfully  falsified,  and  so  was  punishable.  An  inde- 
pendent, original  knowledge  of  the  facts  was  attributed  to 
the  jury,  and  not  a  merely  inferential  and  reasoned  know- 
ledge. So  long  as  this  theory  was  true  and  was  really  a 
controlling  feature  of  trial  by  jury,  witnesses  must  needs 
play  a  very  subordinate  part.  They  were  not  necessary  in 
any  case.  When  they  appeared,  the  jury  could  disregaid 
all  they  said ;  and  should,  if  it  were  not  accordant  with 
what  ^ey  knew.  Gradoally  it  waa  recognized  that  while 
the  jury  might  not  be  bound  by  the  testimony,  yet  they  had 
»  r^ht  to  believe  it,  and  that  they  were  the  only  ones  to 
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jodge  of  its  credibility.  It  beeajne,  tben,  the  chief  question 
whether  they  had  Buch  evideuoe  before  them  as  justified 
their  verdict.  If  they  had,  they  irere  not  puiiishaUe ;  if 
they  had  not,  why  punish  them  ^or  what,  perhaps,  they  did 
not  know  ?  And  so  the  attaint  jnry  was  not  allowed  to  have 
more  or  other  evidence  making  against  the  first  jury'a  rer* 
diet  than  what  that  jury  bad  had  before  them.  But  so  mnoh 
evideDoe  they  eoold  have ;  and  this  points  to  the  fact  that 
evidence  and  witnesses  produced  to  a  jury,  operated  as  fixing 
the  jury  with  knowledge  which  otherwise  might  not  so  cei^ 
tainly  be  imputed  to  them.*  Still  if  they  might  believe 
what  was  thus  testified  to  them,  it  was  equally  true  that 
they  might  disbelieve  it,  or  any  part  of  it ;  and  an  attaint 
jury  must  often  find  it  hard  to  say  that  it  was  a  wilful 
falsehood,  to  go  against  a  mass  of  evidence  which  admitted 
of  being  thought  only  partly  true,  or  of  being  wholly  dis- 
believed. The  attaint  grew  unworkable.  For  one  reastm  or 
another  people  were  unwilling  to  resort  to  it,  and  jurors  of 
attaint  were  unwilling  to  find  the  former  jury  guilty.  In 
1451  the  inhabitants  of  Swaffham  asked  Parliament  to  annul 
a  verdict  and  judgment  in  novel  disseisin,  alleging  perjary 
in  the  jurors  by  reason  of  "  menaces,"  and  setting  forth  that 
the  said  inhabitants,  for  pity  and  remorse  of  their  con- 
sciences, were  loth  to  use  a  writ  of  attaint,  since  "  the  said 
assize  durst  not,  for  dread  of  the  horrible  menaces  of  the 
said  Sir  Thomas,  otherwise  do  but  be  foresworn  in  giving 
their  verdict  in  the  same  assize."*    In  1565  Sir  Thomas 

I  T.  B.  7  Edw.  IV.  39,  U  (146T-8)  ;  a.  o.  Brooke,  Abr.  Attaint,  87 : 
"Littleton,  J.  A  man  recoTsn  a^nst  S.  in  an  aaaiie,  and  lie  brioga 
attaint  and  (hows  in  eTidsuce  to  the  grand  jnry  a  record  which  mi  not 
ihown  to  tbe  petty  jory.  There  the  petty  jury  may  wy  that  this  waa  not 
given  to  them  in  evidence;  for  it  it  waa  not  given  tbem  in  oridenee  tbejr 
are  not  bonnd  to  And  it." 

In  lees  (FnoUand  v.  Saville,  1  Kable,  U9),  "  ptr  cunam,  though  one 
consent  to  have  a  letter  read,  yet  the  jnry  in  pain  of  attaint  are  not  bootid 
to  find  it."    See  nipra,  pp.  107, 109. 

*  Draft  of  a  petition  from  the  tovo  of  Swaffhaoi.  "  Paston  Lvtten  " 
(Qairdner'a  ed.).  No.  151. 
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Smith'  tells  us :  "  Attaints  be  very  seldom  pat  in  use,  partly 
because  the  gentlemen  will  not  meet  to  slander  and  deface 
the  honest  yeomen,  their  neighbors ;  so  that  of  a  long  time 
they  had  rather  pay  a  mean  fine  than  to  appear  and  make 
enqnest.  .  .  .  And  if  the  gentlemen  do  appear,  gladlier  they 
vill  confirm  the  first  sentenae,  for  the  cause  which  I  have 
said,  than  go  against  it."  The  Star  Chamber  was  resorted 
to  for  the  purpose  of  supplying  the  defects  of  the  attaint 
and  securing  punishment  for  jurors  who  gave  false  or  oor> 
rnpt  Terdicts.  The  judges  of  the  oommon-Iaw  courts  went 
a  certain  way  in  the  same  direction  of  fining  and  imprison- 
ing jurors  who  went  against  the  eridence.  Of  this  I  shall 
speA  later.  It  is  enough  here  to  quote  what  Hudson  in 
his  Treatise  on  the  Star  Chamber,  written  in  the  early  part 
of  the  seventeenth  century,  says  of  that  court.*  He  is 
claiming  for  it  a  very  ancient  jurisdiction ;  and  after  speak- 
ing  of  certain  acta  of  Henry  IV.  he  adds :  "  When  a  cor- 
rapt  jury  had  given  an  injurious  verdict,  if  there  had  been 
DO  remedy  but  to  attaint  them  by  another  jury,  the  wronged 
party  would  have  had  small  remedy,  as  it  is  manifested  by 
common  experience,  no  jury  having  for  many  years  attainted 
a  former." 

In  time  conrts  adopted  the  method  of  granting  new  trials 
when  the  verdict  was  nnreasonable,  without  punishing  the 
jnrors.  A  step  had  then  been  taken  which  made  it  impor- 
tant that  the  court  should  know,  so  far  as  possible,  all  that 
the  jury  knew ;  and  accordingly  the  old  doctrine  of  their 
going  on  private  knowledge  began  more  and  more  to  give 
way.  The  jury  were  told  that  if  any  of  them  knew  anything 
relating  to  the  case,  they  ought  to  state  it  publicly  in  court. 
This  lay  long  in  the  shape  of  a  moral  duty  of  the  jurors,  not 
enforceable ;  but  after  a  time  it  was  enforced,  and  the  court 
assumed  that,  in  general,  nothing  was  known  to  the  jury 
except  what  was  publicly  stated  in  court,  —  adding  to  this, 

1  Com.  of  Enf;L,  Bk.  3,  c.  3. 

■  Part  i.  ■.  4;  p.  II,  u  printed  ia  CoUsctanM  Jnridlca.  HqcImii  wu 
oUed  to  the  bar  ttt  IB05,  ud  died  not  Utei  than  1635. 
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nnder  the  notion  of  jadlcial  notice,  what  they  were  le- 
gally supposed  to  km)W  and  what  was  known  to  evety- 
body.  This  brought  matters  down  to  the  state  of  things 
in  vhiob  we  are  now  living.  The  jury  beoame  merely 
judges  upon  eridence. 

(a)  Let  ua  turn  back,  and  traoe  the  woiking  out  of 
these  results.  For  centuries  the  great  cheek  upon  the 
jury  was  the  attaint,  i.  e.,  a  proceeding  in  which  the  orig- 
inal parties  and  also  the  first  jury  were  parties,  and  where 
a  la^er  jury,  made  up  of  knights  or  other  more  oonsideiv 
able  persona  than  the  firsl^  passed  agaiu  on  the  same  issue. 
If  they  found  oontrary  to  the  first  finding,  then  the  first 
jury  was  convicted  of  perjury  and  heavily  punished }  and 
the  first  judgment  was  reversed.  We  see  in  one  of  otiz 
earliest  oases  ^  the  puaishment  of  a  jury  wlu^  by  confession 
of  their  leader  and  others,  were  adjudged  to  have  perjnied 
themselves,  and  also  a  reversal  of  the  first  judgment.  It  is 
probable  that  punishment  generally  attended  the  proof  of 
"  perjury  "  in  the  use  of  the  inquisition.  But  it  is  not 
likely  that  in  the  older  law  a  reversal  of  the  jndgment 
would  always  follow.  In  Glanvill  there  is  no  mention  of 
the  attunt,  even  as  regards  the  possessory  assizes,*  yet  ha 
says  oonspicaously  that  in  the  ordinance  establishing  the 
great  assize  provision  is  made  (eUganter  ttuerta)  for  the 
punishment  of  those  who  swear  falsely.*    But  there  seems 

1  GnndDU  K  Pichot  (1078-1069), Big.  PL  A.  N.  M;  S.  o.n9ini,pp. 
5I-5S. 

■  BnuuMT  (S«hw.  421,  note)  remarkB  thia. 

*  Ptnn  outen  in  liae  <unta  temert  jMnuttiua  antinaria  Mt  tt  {p*i  Ttgali 
iiulittitlimi  eUganler  inaerta.  GIbht.  ii.  19.  He  fcpm  on  to  nf  that  If  tba 
Jnron  Me  eoarictad  at  peiiiti7  Iptrjwnut)  or  confsM,  titej  loM  all  chat- 
tala  tad  mov&blM  to  tbe  king,  are  impTisoned  for  M  iMit  a  jsbt,  and  that 
henceforth,  losiog  tbdr  j«$eia,  they  ihall  incur  perpetual  infamj.  Tbe 
point  of  the  tltganter  nucrfa  seemi  to  be  intimated  when  it  ii  added  tliat 
tUa  pnniafament  ii  uniform  with  tliat  of  tbe  champion ;  It  ii  rightly  Im- 
poaed,  in  order  that  all  who  pnt  forward  •  fake  oath  in  tbii  Mit  of  caaa 
—  whether  champion  (Qlanr.  IL  3}  (»  jujuiaD  —  maj  anfter  a  lika 
pooiihrnenL 
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•Imys  to  hare  been  the  eame  finality  in  tlie  prooednre  by 
the  grand  assize  as  in  the  dael :  Ea  ontM  que  in  cxtria  .  ,  . 
par  duellum  aemel  fuerint  tcmtinata  neffotia  perpetuam 
iabeni  Jirmitafem.^  And  80  in  the  earliest  extant  Yeat 
Book,  in  1292,*  the  reporter  has  a  memorandnm,  "  Xote : 
After  the  great  assize  an  attaint  never  lies."  The  attaint 
(eonvietio)  seems  to  hare  origini^d  in  England,  bat  is  not 
traceable  to  any  extant  legielatioo.  Whether  it  ma;  have 
been  a  part  of  the  ordinances  of  Henry  II.  eetabliAhing 
the  rect^nitions,  or  whether  it  developed  from  the  p^na 
mentioned  by  Glanvill  in  speaking  of  the  great  assize,  or 
whether  it  was  granted  in  the  discretion  of  the  king  and 
his  JQStioes,  seems  not  to  be  ascertained.  This  at  least 
is  troe,  that  while  it  is  not  in  Glanvill,  and  while  the 
first  express  mention  of  it  is  legislation  appears  to  have 
been  in  1268,*  we  find  it  in  the  judicial  records  as  early 
as  1202,*  and  it  la  fully  discussed  in  Bracton  half  a  oen- 
tory  later. 

On  the  other  side  of  the  channel,  they  had  punishment 
for  jnrors  who  swore  wisely.  Brunner  *  cites  an  undated 
eapitolary  of  the  eighth  or  ninth  century  which  shows  this. 
But  the  attunt  went  beyond  this :  it  was  a  procedure  which 
also  secured  the  reversal  of  the  previous  verdict,  as  a  pro- 
ceeding for  error  in  law  might  secure  the  reversal  ot  a 
judge's  decision.  This,  we  are  told,  was  a  thing  unknown 
in  Kormandy.  As  regards  the  stabUia,  the  petitory  ac- 
tion corresponding  to  the  writ  of  right,  Brunner  quotes  a 
Korman  case  of  1246,  in  which  the  jury  by  mistake  gave  a 
verdict  in  favor  of  one  William,  and  the  court  gave  jn^- 
ment  accordingly ;  whereupon  the  jury  eame  back  with  the 
information :  Quod  non  bene  dixentnt,  quia,  Sobertue  maiue 
tut  haiebat  in  terra  ilia  qvam  W.  The  court,  however, 
would  not  change  their  judgment ;  William  kept  the  land, 

1  ffluiv.  {L  8.  *  Infra,  p.  14S. 

■  90  Bdw.  1 18.  *  Sehw.  BS. 

■  8m  m(^,  p.  14& 
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and  the  jurymen  had  to  pa;  Robert  the  Talae  of  it.*  The 
same  roie  applied  in  other  recognitions,  Bruaner  cites  a 
record  of  about  the  year  1200,  in  which  a  litigant  in  Nor- 
mandy gives  the  king  (John)  twenty  besants  that  a  recog- 
nition upon  a  recognition  be  not  made  in  a  certain  case, 
injuatB  et  amtra  eonsuetudinem  Normanniae.*  In  England 
the  continental  rule  held  as  regards  the  writ  of  right ;  Id 
this  the  great  aasize  ended  the  controversy  as  absolutely  as 
the  duel  which  it  displaced.  Whatever  is  settled  in  the 
king's  court  by  the  duel,  says  Glanvill,'  is  settled  forever. 
And  again,*  where  a  matter  is  settled  by  the  great  assize, 
tam  JinalUer  quam  per  duellum  termiTiabitur  negoHum. 
Tet,  none  the  less,  even  here,  as  we  have  seen,  was  a 
punishment  provided  for  perjury  by  the  assize  jury  —  that 
paaa  eleganier  imerta  already  mentioned. 

In  1227,'  a  certain  prior  bad  lost,  in  a  writ  of  right  of  an 
advowson,  —  the  great  assize  finding  for  the  defendant,  quia 
non  viderunt  quod  idem  Prior  or  any  of  his  predecessors 
presented  a  olerk  at  the  chnrch  in  question.  Thereupon 
the  prior  came,  alleged  that  there  was  a  false  oath,  and  put 
forward  half  a  dcoen  charters  which  seemed  to  prove  it.   The 

1  Schw.  371.  It  woold  bare  been  atraDga  U  thia  rigor  had  not 
exlited  ill  t»i\j  daja,  wtidn  form  boaad  ereijr  hmm  b/  Clw  exact  vordf 
he  altered  in  conit.  This  nibjoct  ia  well  illnttntod  fa  BnmDeT's  tmt,j 
on  "  Word  and  Form,"  in  the  ohl  French  procedure,  pabliihed  in  th« 
Proceediogi  of  the  Imperial  Academy  of  Vienna,  Vol,  77.  A  tranila- 
doD  of  thia  may  be  fonnd  in  the  "  item*  Critiiim  de  LagMation  tl  dt 
Jta-itpntdenct,"  (New  Seriee),  VoL  I.  Of  the  formaliam  of  the  old  law 
many  traces  yet  remain,  each  as  the  neceedty  for  naiof;  apecific  worda  in 
criminal  pleading.  One  seee  an  anthentic  bit  of  it  in  1S84  in  the  Statnta 
of  Walea,  c.  TIU.  (St  Realm,  L  64),  where  it  ia  add  of  certain  teal 
actiona,  that  the  demandant  ahall  count  in  worda  that  expreM  the  tmth, 
without  being  anbject  to  any  challenge  for  word*,  —  nm  abttrvata  ilta  dura 
amtaetudine,  qui  eadit  a  tiilaba  etulit  a  fota  roam.  Bm  alao  the  rigor  whick 
waa  cnatomary  before  the  atatntea  of  Jeofail,  aa  indicated  by  St.  14  Edw. 
HI  c  e.  The  cnriona  diacnaaiona  orer  thia  atatnte,  in  T.  B.  40  Edw,  I£L  94, 
le,  and  1 1  H.  IV.  TO,  4,  are  worth  remarUng. 

*  Schw.  372.  »  Lib.  it  c  8. 

*/&c6.  *  Br.  N.  B.  iL  CMeiei. 
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defendant,  relying  on  the  finality  of  the  former  trial,  simply 
declined  to  answer  and  demanded  ju^ment.  Yet  tlie  case 
seems  to  have  been  thought  doubtful,  for  it  was  postponed, 
to  give  time  for  a  conference  with  the  king  and  with  other 
justices.  The  prior  did  not  appear  at  the  day  given, 
and  the  defendant  had  judgment.  This  seems  to  have  been 
an  irregular  attempt  at  attainting  the  jnrors  of  the  great 
assize  -,  for  these  jurors  appear  to  have  been  summoned,  and 
at  the  postponement  the  order  was  etjuratores  ainsdiedonea 
aiiud  audiverint.  The  annotator  also  remarks  upon  the 
margin :  "  Kote,  that  nnt  easily  may  the  jurors  in  the  great 
assize  be  attainted  "  :  Nofa,  quod  jwatores  in  magna  amita 
turn  poteruTti  convinci  de  faoili.  In  his  treatise  Bracton ' 
says  that  in  all  aesizes,  except  the  grand  assize,  the  convietia 
(attaint)  lies;  and  for  this  exception  he  gives  the  reason 
that  the  tenant  has  consented  to  the  grand  assize  and  can- 
not go  back  upon  his  own  proof.*  Perhaps  the  true  reason 
was  that  in  this  case  the  old  rule  of  finality  had  not  been 
changed.* 

The  origin  of  the  attaint  in  the- possessory  rect^itions,' 
is  attributed  by  Bmnner,  reasonably  eoough,  to  the  mere 
favor  of  the  king,  and  he  refers  to  a  esse  of  1347  or  1348,* 
in  which  a  disappointed  suitor  offers  the  king  twenty  shil- 
lings for  an  attaint  jury.  Other  early  cases  point  the  same 
way.  The  earliest  one,  so  far  as  I  observe,  was  in  1202,* 
and  there  the  defeated  party  offers  the  king  forty  shillings 
for  a  jury  of  twenty-fonr  knights.  In  the  same  year  a  like 
oEEer  of  twenty  shillings  is  made.* 

1  S90,  296  b. 

■  SDch  wBi,  indeed,  the  role,  that  where  one  had  put  hiuuelf  on  any 
mode  of  ptoof,  he  miut  abide  the  rMolt ;  and  to,  originallj,  ihojwata,  h 
coQtTMted  with  (he  oui'm,  waa  not  inbject  to  the  attaint  Pollock  and 
Uahlsnd,  ii.  MO,  631. 

*  Supra,  p.  Ul. 

*  Schw.  373;  dtad  hj  him  fiom  Biener,  Enif.  Gewibw.  i.  TS;  a.  o.  PL 
Ab.  1S4,  ool.  S.    PoUockand  Maitland,  Hist.  Eng.  Law,  662,  n.  1. 

*  M^tltud,  8el.  Civ.  Fl.  L  cms  sie. 

*  Ti.csM  334.    An  attaiot  Jqi;  in  1303  i»  found  in  the  aame  lolamt^ 
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Not  merely  were  juron  punished,  in  this  way,  for  a  Mse 
verdict,  and  this  and  any  judgment  upon  it  reverBed :  the 
judges  also  were  sometimes  pnoished  for  errors  in  law 
and  their  judgments  reTersed.  The  judges,  according  to 
the  very  oU  law,  had  to  defend  their  judgment  by  the 
duel  The  same  ideas  survive  in  our  early  records.  In 
1231,*  certain  special  justices  who  had  taken  an  assize 
of  mort  d'anoestor  between  Oliver  as  demandant  and 
William,  a  prior,  as  tenant,  were  summoned  at  the  oom- 
plaint  of  the  tenant  to  record  the  proceedings,  and  the 
jVuora  to  certi^  their  verdict.  The  justices  say  that  the 
jnty  found  that  B(^r,  a  brother  of  Oliver,  died  seised 
of  the  land,  and  that  Oliver  was  next  heir,  and  so  judg- 
ment was  given  for  Oliver.  The  jurors  were  asked  if  this 
was  the  record.  While  admitting  it  in  part,  they  said  that 
Oliver  had  an  older  Im^ther,  Balph,  who  was  living,  and 
therefore  they  had  doubted  whether  Oliver  was  the  nearest 
heir,  and  they  sbt  forth  a  former  litigation  as  explaining 
their  doubt.  Oliver  was  then  asked  if  this  were  so,  and 
did  not  deny  it.  The  justices,  however,  did  deny  it  at  first ; 
but  afterwards  tiiey  admitted  that  the  jurors  said  that  Oliver 
had  an  older  brother.  Now,  under  these  oironmstanoea, 
aooording  to  a  doctrine  set  forth  by  Olanvlll,'  while  the 
younger  brother  has  a  superior  claim  in  a  writ  of  right,  yet 

can  ISO.  Other  evlj  cues  are  id  the  Not«  Book ;  and  aerenl  later  one* 
in  the  Ilacitonira  Abbraria^o,  of  Tarioiu  dates,  betweSD  1847  and  ISIS. 
In  iome  the  flnt  juiy  U  rindicsted ;  in  othen  the^  are  conricted  and  jnd);- 
ment  giren  rereraing  the  former  verdict  In  the  Rerised  Glaurill,  alladed 
to  by  ProfeMor  MaitUnd  In  The  Conit  BariHi  (Seld.  Boc),  6,  and  more 
fnllj  explained  bj  him  In  0  Harr.  Law  B«t.  I,  (ib.  IT),  a  writ  of  attaint 
It  given,  and  tlien  the  writer  [speakiiig  a  Sttle  later  than  Bractm,  and 
not  tar,  a*  it  if  rappoeed,  from  the  year  1365)  mja,  that  tliis  writ  ia  never 
given  wlthont  pay,  nnloM,  b;  favor,  to  a  poor  pereon.  Et  teiaiduai  quod 
ittMd  prtdielitat  Amu  nunqnain  a  Demino  ng*  vd  tjmi  jfutidariii  alieid 
coHetdiOr  titu  dono  niti  dt  graa'a  ti  lit  panptr.  In  North.  Aaa.  Rolls 
(Snrteee  Soc),  US,  in  I3U,  »w«a^  sUlliDga  U  (rftaMd  tiw  king  for  aa 
■ttaintjaij, 

>  Bi.  N.  B.  iL  set. 

•Lih.TlLo.1. 
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he  oaQQOt  maintsin  a  mort  d'anoestor,  for  the  older  brother, 
and  not  he,  La  the  nearest  heir.  It  was,  therefore,  wrong 
in  the  jastioes  to  give  judgment  for  the  yoonger  brother. 
Aooordingly  it  was  now  adjudged  as  follows  :  "  Because  the 
jostices  acknowledge  that  the  jurors  said  that  the  said 
Oliver  had  an  older  brother  named  Balph,  and  therein 
have  absolved  the  jurors,  and  the  justices  adjudged  that 
Oliver  was  the  next  heir  on  the  ground  that  the  said  Balph 
could  not  be  doMimu  et  karat,  whereas  thie  (namelj,  being 
dmninui  et  heres)  has  regard  to  jtu  and  not  to  pouettio  or 
to  the  assize  of  mort  d'anoestor,  it  is  adjudged  that  the 
said  jufltices  erred  in  making  that  judgment,  and  made  a 
false  judgment;  and  therefore  the  justices  are  amerced, 
and  the  jurors  go  without  day,  and  Oliver  is  amerced,  and 
the  prior  recovers  Ma  seisin."* 

(A)  It  was  sometimes  found,  in  preparing  to  give  judg- 
ment, that  the  verdict  of  the  jury  was  obscure  or  incomplete ; 
the  judges  below  had  not  questioned  them  enough.  In  such 
eases  they  were  resummoned  to  the  court  in  b^  ad  certifi- 
eandun.  This  was  called  the  oerii/icatio.  One  sees  it  in 
1232,"  and  1237.*  In  1290-1,*  one  who  had  caused  the  jury 
to  be  resummoned  for  this  purpose,  beit^  asked  in  what  the 
jury  had  been  insufficiently  questioned  or  had  spoken  ob- 
acorely,  answered  by  merely  repeating  their  verdict,  which 
he  seems  to  say  is  wrong.     His  adversary  replied  that  the 

1  In  1S35-6  (Br.  N.  B.  lii.  eaae  1166],  then  ii  ■  cxnnplaint  to  tb«  king 
of  aa  ertoT,  commicted  by  thejiutice*  at  Weatminiter,  in  giving  judgment 
too  qniekly  Kgsinit  a  defendant  on  default,  "  whereM  nuui;  diatraintt 
•honld  foUoir  .  .  .  befon  the  nid  ThomM  ahonld  have  recoverad  on  the 
dalMiU."  The  jnrticee  appeared  and  admitted  tbe  facta,  bat  pleaded 
igiKmnea,  netcivenal  in  dicta  iia^acio  melim  proaikre.  The  judgment 
ma  raTaiwd.  There  waa  no  jury  in  thia  case,  and  nothing  ti  aaid  of  anj 
poaialiment  of  the  indgei ;  "  bnt  obierTe,"  myB  tlie  editor  in  hti  note  (toL 
&i.  p.  179), "that  proceeding!  inenot an  acompUint  againtt  the  jndgei 
wlio  hare  erred." 

*  Br.  N.  B.  U.  eaae  887. 

*  A.  UL  caae  lUS. 

«  FL  Ab.  S8«,  coL  S,  Soft 
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tbe  verdict  u  not  obsoore,  and  for  a  plain  rerdict  non  poleit 
esse  certifieatio  »et  pocius  aitincta  ;  and  she  asks  judgment 
and  has  it.  In  1556,*  we  read  that  "Because  the  [special] 
verdict  was  not  full  and  perfect,  the  plaintiff  sued  a  certi- 
ficate of  assize  to  make  the  jurors  come  again  to  be  more 
fully  examined;  who  came  again  and  made  their  verdict 
more  certain." 

(c)  The  attaint  at  first  was  but  a  limited  remedy,  given 
only  in  assizes,  but  it  grew  by  statute  and  by  the  discretion 
allowed  to  the  judges.  The  first  mention  of  it  in  the 
statutes  is  a  mere  mention  in  1268,*  cutting  down  general 
exemptions  from  serving  on  "  assizes,  jories  and  inquests," 
in  cases  where  necessity  requires  the  service,  —  as  it  may, 
said  the  statute,  in  the  great  assize,  or  where  the  party 
is  a  witness  to  a  deed,  aut  in  attinetu,  etc.  In  1275,*  it 
is  recited  that  people  lose  their  estates  because  some 
"  doubt  not  to  make  a  false  oath ; "  and  it  is  enacted 
that,  on  inquests  in  pleas  of  land  or  freehold  or  what 
touches  freehold,  the  king,  de  ton  office,  when  it  shall 
aeem  needful  shall  hereafter  give  attaints.*  This  statute 
is  supposed  to  have  extended  the  remedy  beyond  the  case 
where  the  assize  jury  answered  inerely  on  the  point  of  the 
aasize,  to  the  oaae  where  it  answered  on  incidental  or  newly 
developed  questions,  in  modvmjtiratae,  and  to  all  juries  in 

I  Panel  d.  Moot,  Plowd.  91,  9S. 

■  St.  MbtI.  aa  h.  in.  c.  i*. 

*  St.  Wen.  L  S  Edw.  I.  c  98. 

*  "  Not  that  the  iiog  shall  grant  these  writs  Thenerer  applied  for,  ex 
nerili}  Juititine  [Coke's  view,  »  Inst.  337],  (a  sense  which  the  wotda  ac 
officio  earelj  never  bore  in  an/  writer  of  Latin,  whether  good  or  bad),  bnt 
that  the  king  ahull  tx  officio,  without  being  aned  and  applied  foe,  grant," 
etc  SeeTes,  Finl.  ed.  ii.  34.  And  so  in  1393  (Y.  B.  30  &  31  Edw.  I.  1 10) 
Spigornel  (conniel)  sajs:  "  We  nnderstand,  sir,  that  no  attaint  shall  pais 
npoD  ao  inqaest  without  the  special  order  of  the  king."  Id  1994  (Y.  B. 
31  &  32  Edw.  I.  330)  the  reporter  huanote  "that  justices  itinetaat  maj 
giant  attaint!  upon  aiaiiea  which  pam  befom  them,  bnt  not  on  inqneiti." 
Coke  (3  Init.  130)  tiiinks  that  the  attaint  laj,  at  common  law,  in  pleai 
both  real  and  penonal,  —a  riew  which  Reeves  (ii.  33)  jnatly  diacMdita. 
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real  actions.'  Id  1302  Berewik,  J.,  oalla  on  the  assize  in 
novel  disseiain  to  tell  him  the  damages,  and  warns  them 
that  there  may  be  an  attaint  for  damages  as  well  as  the 
prinoipal  matter,  "  and,  nowadays,  oat  of  this  Cknirt,  with* 
out  the  need  of  seeking  it  is  the  Chancery,"  *  This  seems 
to  rest  on  the  statute  of  127S ;  at  common  law,  the  mle  is 
given  by  Braoton,*  de  damnia  nulla  erit  conmctio  ted  ,  .  , 
locum  habet  certifieatio. 

The  Mirror,  towards  the  end  of  the  thirteenth  oqntory, 
wished  attaints  extended  and  made  easier :  "  It  is  an  abuse 
that  attaints  are  not  granted  without  difhcaltyin  the  Chan- 
cery to  attaint  all  false  jurors,  as  well  in  all  other  actions 
real,  personal  and  mixed,  as  in  the  petty  assizes."  *  Before 
Andrew  Horn's  death  *  there  came  an  instalment  of  this 
desired  refonn.  In  132&-7,*  after  a  recital  of  "  great  mis- 
chiefs, damages  and  destructions  of  divers  persons,  as  well 
as  of  the  men  of  holy  church,  by  the  false  oath  of  jurors  in 
writs  of  trespass,"  the  writ  of  attaint  ie  allowed  for  the 
principal  matter  and  also  for  dam^es  in  trespass,  and  the 
ohanoellor  is  to  grant  such  writs  sanx  purler  au  Roi.  In 
this  fast-breeding  action  of  trespass,  the  writ  of  attaint  was 
further  extended  in  1331,'  to  oases  where  the  proceeding 
was  informal  and  without  writ,  if  the  damages  pass  forty 
shillings ;  and  then  in  1351,  it  was  enacted  that  "  the  writ 
of  attaint  be  granted  without  regard  to  the  amount  of  dam- 

I  In  Pollock  and  HftitUud,!!.  SSl.afterqnotingBractonBi  MTing  that 
when  a  man  hw  chomi  hia  owd  proof  "  he  cumot  TepTobate  it,"  it  ia  laid 
in  a  note :  "  ThereloTe  a  jurnta  caanot  be  sttunted.  When  thia  rule  was 
altend  In  1375  (Bt  Wert.  L  c  3S)  it  iraa  alreadj'  becoming  erident  that 
Um  conaananal  origin  of  the  jitrata  waa  a  fiction."    Supra,  p.  143. 

*  T.a80&31Edir.I.I34. 
•»0i. 

*  Ub.  T.  c.  f.  a.  77. 

*  Which  waa  in  13a&  Black  Book  of  the  Adm.  I.  Intiod.  Ilx.  note. 
Ai  to  whether  Horn  Teal)7  wna  the  writei  of  the  Minor,  aae  Maitland'a 
ezceUent  IntrodndioD  to  that  attaage  book. 

<  St  1  Edw,  III.  e.  6. 
'  SC  5  Edw.  m.  c  T. 
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ages,  as  veil  apou  t,  bill  of  trespass  u  apoa  a  writ  of 
trespass."  ' 

Earlier  than  this,  in  1347,*  the  commons  had  petitioned 
for  the  attaint  in  writs  of  debt  and  all  other  ffrits  and  bills 
where  the  demand  or  damage  amounted  to  forty  shillinga, 
bat  the  answer  came,  "  Let  the  old  law  stand  till  the  king 
be  better  adyised."  At  last,  in  1360,  oame  full  relief  in  a 
statute  proTidiog,  "  against  the  falsehood  of  jarors,  that 
every  ^an  against  whom  they  shall  pass  may  have  the 
attiuut  both  in  pleas  real  and  personal."  *  Later  in  the 
fourteenth  century  the  benefit  of  the  attaint  was  extended 
in  other  ways,  e.  g^  by  giving  it  to  a  reversioner  when  the 
life  tenant  had  lost. 

1  St.  SB  Edw.  in.  e.  e.  The  word  "  bill "  imported  ui  iuIomuJ  doco- 
siflnt.  Intb«"PBat<HiLMMn"UiewordiiooiutBiitl7iuedfoi  a  letter; 
«.  g.,  in  No.  813  (UTS)  Sir  John  PBaton'a  miitnM  write*  that  iha  ii  in 
good  health  "  at  the  making  of  thii  ijmpjU  byll,"  and  asks  for  an  aoiww 
bj  "  tba  br^ger  of  m;  faflL"  So  tn  1440-1  (T.  B.  19  H.  VL  50,  7), 
FaatOD,  J. :  If  a  bill  be  good  in  labataace  it  a  enough ;  cor  wi  biii  n'ad  oyetoi 
fortM.  In  1315  (Y.  B.  Edw.  n.  S7T)  a  party  had  arerred  by  Domewlar 
Book,  and  m  niiiniliitn  waa  iMDed  bj  BeNfocd,  C.  3.,  to  the  treaaurer  and 
banmiof  theexcheqoei,  to  certify  aa  to  the  oonlAntairfDoiiieadBy.  They 
wonld  not  certify,  becwiae  the  mandate  waa  only  m  bHU  sealed  with  tiM 
•ealof  WiUiamde  Beraford;  whereupon  Che  latter  sent  a  writ  (tru/),  and 
this  brooght  an  wiawei.     Reerea,  HiaL  C.  1i.E1dL  ed.  IL  g7,iMta;  1^99, 

■FBri.Balli,U.  167, 13. 

■  St.  34  Edw.  nL  c  7.  The  atatDte  goee  on :  "  And  that  the  attaint  be 
granted  to  the  poor  who  ahall  awesr  that  tiiey  have  nothing  wherefrom  to 
pay  therefor  except  tlieir  cmmlcnoaos,  without  payment  {Jim) ;  and  to  all 
othen  by  an  eaay  payment."  Tlie  tine  hirtoiical  place  and  natoni  of  the 
attaint,  and  indeed  of  thia  whole  andent  bnaineeB  of  trial  by  jniy  itaelf, 
are  •ometintee  oddly  miaconceiTed.  See,  «.  g.,  the  remaika  of  Shaw,  C  J., 
iDCom.ti.Aiit}iea,5  0n>y,185,19B(lB55):  "Thia, like  many  anomallea  of 
the  like  kind,  .  .  .  ibowt  how  little  the  tine  nature  and  principle  of  jiuy 
trial  in  ila  perfection  wen  nndentood.  .  .  .  Bat  theee  abnaee  and  anoma- 
tie*  bare  long  aince  paaaed  away,  and  both  in  Great  Britain  and  in  thn 
country  the  principle  of  jniy  trial  i*  well  nnderUood."  It  would  hare 
Bonnded  xtraiigely  to  the  lawyera  of  the  fonrteaath  and  fifteenth  centnilea 
to  hear  the  attaint  called  an  anomaly.  Thdr  jury  trial  waa  different  in 
kind  from  aura. 


Di.itradb,  Google 


TBIAL  Br  JUBT  AKD  ITS  DBVBLOFMBNT.         149 

(d)  The  attaint  was  now  a  general  remedy,  for  litigants  ia 
the  king's  uourts,  but  it  was  found  to  be  a  veiy  inadequate 
one.  The  next  oentui;  ia  full  of  complaints,  loud,  bitter,  and 
oonstant,  of  the  wretched  working  of  the  jury  and  the  attaint ; 
perjury,  bribery,  and  ruinous  delays  are  set  forth  as  induc- 
ing the  increase  of  the  property  qualifioatioas  of  jurors, 
and  imposing  new  penaJtieB  upon  them.  Two  remarkable 
statutes,  of  1433  and  1436  respectively,*  must  be  noticed. 
The  first  recites  mischief  damage,  and  disherison  from  - 
"  the  usual  perjury  of  jurors,"  increasing  by  reason  of  gifts 
made  them  by  the  parties  to  suits,  so  that  the  greater  part 
of  people  who  have  to  sue  (^uont  a  auer)  let  go  (latamtt) 
their  suits  by  reason  of  the  said  mieobief  and  espeoially  on 
account  of  the  delays  in  writs  of  attaint.  When  the  grand 
jury  ■  appears  and  is  ready  to  pass,  a  tenant  or  defendant  or 
one  of  the  petit  jnry  pleads  false  pleas  not  triable  by  the 
grand  jnry,  and  so  delays  proceedings  until  this  be  tried. 
When  this-is  settled  for  the  plaintiff,  another  pleads  a  like 
false  plea  since  the  last  oontinaaDoe;  and  so  each  of  the 
defendants,  tenants,  or  jurors,  one  after  another,  may  plead 
and  delay  the  grand  jury;  and,  although  all  be  false  and 
feigned,  the  common  law  has  no  penalty.  This  has  caused 
great  vexation  and  travail  to  the  grand  juries,  and  plaintifFs 
have  been  so  impoverished  that  they  could  not  pursue  their 
oases,  and  jurors  are  more  emboldened  to  swear  falsely.  It 
is,  therefore,  ordained  that  plaintiffs  may  recover  [gainst] 
all  such  tenants,  jurors,  and  defendants  the  damages  and 
costs  thus  suffered.  The  other  statute,  after  reciting  that 
by  the  law  of  the  realm  trials  in  matters  of  life  and  death 
and  as  to  all  sorts  of  questions,  as  regards  matters  of  fact 
(touehant  matiera  en  fait),  are  likely  to  be  "by  the  oaths  of 
inquests  of  twelve  men ; "  that  great,  fearless,  and  shame- 

1  St.  H  H.  VL  e.  4,  and  St  IS  i6.  c.  5.  Far  the  comspondiiig  prti- 
tions  In  Fariiament  and  the  auwen,  see  FarL  Rolli.  fT.  406 ;  I'A.  446  (4T); 
and  3>.  SCI  (M). 

*  Then  the  nanal  name  of  the  attaint  jni7,  u  it  Ii  now  of  tlie  largM 
iljniy. 


Digilzed  by  Google 


iSO  LAW  OF  EVIDENCB. 

leas  perjniy  horribly  continaea  and  increases  daily  among 
common  jurors  of  the  realm;  that  in  proportion  as  men  are 
more  sufficient  in  land,  the  less  likely  they  are  to  be  cor- 
rupted ;  that  in  every  attaint  there  must  be  thirteen  defen- 
dants at  least,  unless  some  die,  each  of  whom  may  have 
separate  answer  triable  in  any  county,  and  the  attaint  may 
be  delayed  until  all  these  are  tried,  and  so  delays  to  the 
plaintiffs  in  the  said  attaints  for  t^n  years  par  commune 
estimation,  —  goes  on  to  provide  for  an  increase  of  the  prop- 
erty qualification  of  the  attaint  jurors,  and  that  an  adverse 
decision  in  any  "foreign  plea,"  [i.  e.,  one  triable  elsewhere 
than  the  issue  in  attaint]  shall  give  the  wbole  attaint 
against  the  one  pleading  it. 

Bat  not  only  was  the  size  and  the  machinery  of  the 
attaint  jury  cumbrous  and  well  adapted  to  delays  and 
frauds,  but  the  attaint  jurors  were  unwilling  to  find  the 
petit  jurors  guilty,  the  punishment  was  so  harsh.  Now 
that  witoessee  were  produced  before  a  jury  and  they  were 
expected  to  jui^  of  the  trath  or  falsity  of  the  witnesses, 
things  had  changed.  The  testimony  of  these  witnesses  to 
the  jury,  like  writings  not  under  seal  which  might  be  sub- 
mitted to  them,  did,  indeed,  tend  in  one  way  to  assist 
the  application  of  the  attaint,  for  it  helped  to  fix  upon  the 
jury  a  knowledge  of  the  facts  which  were  thus  publicly 
brought  home  to  them.'  Yet  in  another  way  it  must  hare 
steadily  operated  to  bring  the  attaint  into  discredit.  The 
essential  nature  of  the  jury's  function  as  being  something 
different  from  that  of  these  new  witnesses,  something  more 
than  being  mere  testifiers  to  what  they  had  seen  and 
heard,  as  being  always  in  a  degree  judges,  drawing  con- 
elusions  from  what  their  senses  presented  and  what  others 
testified  to  them,  —  all  this  mnst  have  rapidly  grown  plain ; 

I  It  irw  itUl  true  that  tliey  were  not  legallj  boond  to  beUere  what 
wu  thiu  broDf^ht  home  to  them.  "Bnt,  per  curtuni.thon^  oneonMnt  to 
IiBve  a  letter  read,  yet  ths  jury  in  paia  of  att^nt  an  not  boand  to  And  it." 
Fraokland  o.  Savill,  I  EeUe,  S49  (t««8).    And  ao  OUto  v.  Odn,  S  8id> 

143  (lese). 


Digilzed  by  Google 


TBIAL  BY  JUHT  AND  ITS  DETBLOPMBNT.         151 

ftod  SO  the  extreme  severity  and  unfitness  of  tbe  puQish- 
ment.  The  puniflhment  mentioned  by  Glanvill,'  three 
centuries  before,  continued  to  be  applied  in  the  attaint, 
and  was  eren  increased;  the  oonvicted  juijman  lost  all 
his  movable  goods  to  the  king ;  he  was  imprisoned  for  a 
year  at  least ;  he  lost  hia  lex  terrae  and  became  infamous. 
Bracton*  repeats  this  in  substance,  making  their  lands 
and  chattels  seized  bjr  the  king  until  redeemed,  and  adds, 
"Never  thereafter  may  they  be  received  to  an  oath  for 
they  shall  not  afterwards  be  otkemoorth."  It  came  also  to 
be  expressed  ab  a  part  of  the  judgment  that  their  wives 
and  children  should  be  turned  ont  of  doors,  and  their  lands 
laid  waste.* 

The  wisdom  of  providing  some  milder  punishment  was 
se6n, — something  tiiat  would  not  seem  excessively  severe 
and  grossly  unjust  Accordingly  in  149B,'  in  providing 
the  attaint  for  the  first  time,  in  the  city  courts  of  London, 
the  punishment  is  limited  to  a  fine  of  twenty  pounds,  "or 
more,  by  the  discretion  of  the  mayor  or  aldermen,"  im- 
prisonment for  six  months  or  less,  and  "to  be  disabled 
forever  to  be  sworn  in  any  jury  before  any  temporal  judge." 
In  the  same  year,*  there  is  a  general  statute  which  was  after- 

1  Idb.  ii.  c  19. 

*  sssfr. 

*  FoitoKne,  Zh  Laud,  e.  H.  In  149B  (T.  B.  13  H.  Ttl.  4,  a)  Danven 
■Bd  Wood,  Jnftices,  Mid  thU  "  the  raafloD  why  »  JDrrinaii  i«  to  h&ve  a 
freehold  when  be  ia  iwoni  it  that  the  law  intondii  th&t  he  will  more  take 
me  to  apeak  the  troth  than  one  who  has  none ;  and  if  he  do  not  aay  the 
tnth  be  will  be  poniibed  in  attaint  and  hia  land  wasted." 

*  St.  11  RTILcSl. 

*  lb.  cat.  "Hade  in  fmor  of  the  snbjecta,  namely,  for  the  qnalifica- 
tion  of  the  rigoFoiu  and  terrible  jadgiDent  of  the  coromou  law  in  attunt," 
said  the  conrt  in  Anxten  r.  BaksT,  Dyer,  SOI  a  (1^1)-  "  Thti  parliament." 
i^s  Lord  Bacon,  in  his  History  of  Henry  VII.,  in  speakingof  the  elereDth 
year  of  H.  Til.,  "  was  made  that  good  law  which  gave  the  attaint  npoo  a 
&Ise  TCrdict  between  party  and  party,  whicli  before  was  a  kind  of  eyta- 
pit,  iiremediable.".  In  what  appears  to  be  Lord  Bacon'a  Latin:  Bit 
ttiam  tomitlii  lata  at  lex  iUa  hona  quae  brent  dt  attinela  ixieafuni  iiiirod\ait 
ptr  gwid  jadieia  juratomm,  guae  vo^tcUt  vocaaiur,  Jaiia  meindi  prntat ,' 
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wards  contitiaed  eereial  times,  and  then,  lutTiiig  expired, 
was  temporarily  revived  in  1631,  by  St.  23  H.  VUI.  c.  3, 
and  finally  made  perpetual  ia  1671  by  St.  13  £liz.  o.  25. 
It  continued  in  substance  to  be  the  lav  governing  thi» 
matter  until  the  abolition  of  attaints  in  1825.  This  statute, 
after  the  usual  recital  of  continuing  perjury  [of  jurors]  and 
its  mischiefs,  provides  that  a  party  grieved  by  an  untrae 
verdict,  where  the  demand  and  verdict  reach  forty  pounds 
shall  have  an  attaint  jury  of  the  same  number  aa  heretofore. 
The  petit  jary  shall  (with  certain  ezoeptioDB)  have  no 
answer  except  that  their  verdict  was  true.  If  the  issue  be 
found  against  them  they  shall  be  fined  twenty  pounds,  one- 
half  for  the  king,  the  other  for  the  party  suing.  They  shall 
also  "make  fineandransom  by[the  discretion  of  the  justices ; " 
and  they  **  shall  never  after  be  of  any  evidence,  nor  their 
oath  accepted  in  any  oonrt."  The  party  may  plead  any 
good  bar  to  the  attaint,  but  that  is  not  to  delay  the  trial  of 
the  petit  jury's  plea  and  issue.  If  the  party's  plea,  what- 
ever it  be,  is  found  against  him,  then  the  plaintiff  in  attaint 
is  "  to  be  restored  to  that  he  Lost  with  his  reasonable  costs 
and  dam^^e."  If  the  verdict  be  in  a  personal  action  and 
under  forty  pounds,  the  qualifications  of  the  attaint  jury 
are  less,  and  the  fine  shall  be  only  fire  ponnds. 

(e)  The  statutes  of  Henry  VII.  however,  while  providing 
something  new,  did  not  repeal  the  old  eommon-law  attaint; 
"fio  that,"  says  Slaokstone,*  "a  man  may  now  bring  an 

qvae  ante  Slud  teatpuM,  eamtgiHi  eitjitidam  iiutar  trant,  aigu*  plmu  imvaea- 
bilia.  Hi.  Justice  Gny,  in  cidng  thii  in  Spwf  d.  U.S.  IBS  U.  S.  SI,  116, 
nmarki  upon  the  itiBDge  error  of  "anDmiiig  thM  tbe  attaint  was  intto- 
daced  by  the  St  11  H.  Vn.  c.  M."  Thia  U,  iodwd,  a  remarkable  error. 
It  ii  hard  to  acconnt  for  it.  PoMiblf  Lord  Bacon,  who  spedflei  no 
chapter,  had  in  mind  the  proviaiou*  ot  c.  SI,  m  Spedding  leema  to  eon- 
jectme  hj  citing  it  in  hii  edition  of  Bacon'«  worki  {Tol.  t,  160,  ed. 
Spedding  &  EUIb).  Chapter  11,  in  proriding  for  the  attaint  in  the  London 
dtjr  conrtt,  recit«e  that  "none  atCeint  ne  other  anfflcient  pnnTWlteineut  !• 
for  mch  perjDred  penonei  bBfom  thia  tjme  purejed,  and  ordeyiiDd  witbia 
the  aame  CUie." 
>  Com.  iiL  404. 
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attaint  either  apon  the  Btatate  or  at  oommoa  law;  at  his 
election,  and  in  both  of  them  reverse  the  former  judgment." 
Either  way  the  punishmeat  was  ver;  severe ;  and  it  plainly 
appears  that  this,  with  other  causes,  was  working  fast  to 
make  the  attaint  whoUj  inoperative.  I  have  referred  to 
the  "  pjte  and  remorce  of  their  oonoyencez "  which  kept 
the  people  of  SwaSbam,  in  1461,  from  bringing  a  writ  ot 
attaint ;  *  and  to  a  part  of  what  Sir  Thomas  Smith '  said 
in  1566:  *' Attaints  be  very  seldom  pat  in  nse,  partly 
because  the  gentlemen  will  not  meet  to  slander  and  deface 
the  honest  yeomen,  that  neighbors,  bo  that  of  a  long  time 
they  had  rather  pay  a  mean  fine  than  to  appear  and 
make  the  inquest.  And  in  the  meantima  they  will  in- 
treat,  so  maoh  as  in  them  lyetb,  the  parties  to  come  to 
gome  composition  and  ^reement  among  themselves;  as 
lightly  they  do,  except  either  the  corruption  of  the  In- 
qnest  be  too  evident,  or  the  one  par^  is  too  obstinate 
and  headstrong.  And,  if  the  gentlemen  do  appear,  glad- 
lier  they  will  confirm  the  first  sentence  for  the  causes 
which  I  hare  said  than  go  against  it."  A  century  later,  in 
1665,'  Hyde,  G.  J.,  "seeing  the  attaint  is  now  fruitless," 
declared  with  vehemence  in  a  civil  case  that  jurors  ought 
to  be  fined.  And  after  another  century,  Blackstone  said,* 
"I  have  observed  very  few  instances  of  an  attaint  in  onr 
books  later  than  the  sixteenth  century."  "The  writ  of 
attaint,"  said  Lord  Mansfield  at  about  the  same  time,  in 

I  Supra,  p.  138. 

*  Com.  of  En^ud,  book  UI.  c  9. 

■  I  Keble,  8U,  S.  Id  1738,  in  Smith  d.  Dormer  t>.  Fukhnnt,  Andrew!, 
31 S,  Lm,  C.  J.,  in  disciming  the  qneition  of  granting  a  new  tiul,  after  a 
tml  M  b*r.  Mid :  "  Ai  tlie  dotj  of  conita,  ttierafora,  iii  to  do  jiutice,  and 
Ba  in  actioiu  that  are  final  where  there  i»  a  false  Teidict  the  onl;  renedf 
waa  an  attaiot,  which  bM  been  conaidered  u  no  rsmedj  .  .  .  bj  MMon 
of  the  difficult  of  the  pHiceedlngB  and  the  MTerity  of  the  pnniihment, 
tbe  cotut*  hare  gone  into  the  easier  remed;  of  granting  new  triala."  In 
1 7W,  it  li  nid  in  S  Bac.  Abr.  378,  "  Since  tbe  Mtaint  it  onlf  dImMd  and 
not  takta  away,  we  aball  bei*  set  down,"  etc 

*  CiHn.iiL40i. 
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1757,*  "IB  HOT  a  mere  sound  in  erery  case."  In  1825 
it  was  at  last  enacted  that  in  all  oases  attaints  should 
"  heDceforth  cease,  beoome  void  and  be  utterly  abolished."  * 

A  case  or  two  will  illustrate  the  working  of  the  attaint 
in  its  decrepitude.  In  1542,*  more  evidence  for  the  plaintitE 
in  attaint  bad  in  fact  been  given  to  the  attaint  jury  than 
was  given  below;  but  this  was  held  to  be  wrong,  and 
Shelley,  J.,  "admonished  the  jury  to  look  to  the  evidence 
which  was  given  to  the  'first  jury  upon  which  they  passed ; 
for  if  they  had  pregnant  and  manifest  proof  and  evidence 
to  (K)nfirin  the  matter,  although  that  were  in  fact  false  and 
the  tmth  of  the  matter  was  contrary,  still  they  ought  not 
to  regard  that,  but  onght  to  weigh  in  their  consciences 
what  themselves  would  have  done  upon  the  same  strong 
evidence  as  the  first  jnry  did ;  for  homtTiu  attTU  mendaeea 
et  non  anffelt,"  etc.*  In  1593,°  the  attaint  jury  gave  a 
special  verdict.  The  defendant  in  a  gvt  tam  action  had 
been  charged  with  buying  cattle  out  of  marked  viz.,  of  one 
Pesrepoint.  On  a  plea  of  not  guilty  the  jury  below  had 
found  for  the  defendant.  On  attaint,  the  twenty-four  in 
their  special  verdict  set  forth  that  the  petit  jury  had  the 
evidence  of  one  Whitworth  that  the  defendant  bought  of 
him,  out  of  market,  the  cattle  of  Fearepoint  The  attaint 
jury  finds  that  the  cattle  were  really  bought  of  Whitworth 
as  Whitworth's  cattle ;  but  this  was  not  given  in  evidence, 
and  they  ask  the  court's  judgmeut  as  to  the  law.  The  court 
holds  against  the  attaint ;  since  the  jury  finds  that  the  evi- 
dence below  was  false  in  part,  the  first  jury  might  properly 
enough  disbelieve  it  all. 

(/)  Of  course  it  must  be  remembered  that  there  were 

'  Bright  V.  Ejnon,  I  Butt.  p.  SdS. 

»  St  8  Gm.  IV.  ft  ta,  S  60. 

*  Rolfe  B.  Hunpden,  Dyei,  S3  6. 

*  Si^ira,  p.  138. 

*  Queen  v.  IngeisaU,  Cia  El.  S09.  A  proceeding  formerl^r  ^Mud  not  to 
be  good.  la  1467-8  (TEdw.  IV.  M,  14),  "In  attaint  the  jurora  aikadif 
the;'  might  girs  their  verdict  at  large,  m  in  an  aiaiie;  and  the  juiticw 
•aid  no."    Bnt  It  waa  tnatained  in  1S61 ;  Borham  c.  HsTmui,  DfeT,  173. 
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other  ^loonds  for  paiiiBhing  jariea,  and  other  grounds  for 
giving  new  trials.  The  court  always  held  towarda  the  jury 
a  relation  of  control,  and  the  books  are  full  of  traces 
of  ordinary  discipline.  In  1293,  the  jut7  appeared  to  be 
answering  snbtly,  so  as  to  conceal  something.  The  judge 
calls  for  a  better  answer,  or  he  will  shut  them  up  over 
night.*  If  the  jurors  took  oat  food  with  them,  or  violated 
any  of  the  ordinary  rules,  they  were  always  subject  to 
punishment;  and  in  such  cases  new  trials  were  granted.* 
Not  a  few  statutes  also  were  passed,  especially  in  the  four- 
teenth century,  giving  actions  or  criminal  process  against 
jurymen  receiving  bribes  and  taking  part  in  embracery.  Of 
other  less  obvious  but  extremely  important  modes  of  con- 
trolling the  jury,  and  their  consequences,  something  will  be 
said  later.* 

1  T.  B.  SI  ft  33  Edw.  L  ST3.  In  an  mbIm  of  mort  d'ancevtor,  ■  tenant 
Mt  up  the  exitCence  of  «n  older  beir,  William,  and  an  alienation  bj  blm. 
The  j-arj  fonnd  that  this  William  entered  aa  oldeit  son  and  b«T,  and  as 
BBxt  heir.  "  Bonborr  [J.].  How  »j  yon  tliat  he  is  next  heir  1  The 
Asiiie.  Because  he  was  horn  and  twgotten  of  the  sEune  father  and  Ae 
lame  mother,  and  his  father  on  his  death-t>ed  acknowled)^  that  he 
was  Ilia  son  and  big  heir.  Bonbary  [J.].  Tun  ihnll  tell  ns  in  another 
bshiou  bow  he  is  next  heir,  or  stay  sbnt  np,  withont  food  and  drink,  till 
tocnonow  morning.  And  then  they  said  that  be  was  horn  before  the 
ceremony  [of  marriage]  and  after  the  hetrothaL"  This,  at  common  law, 
mada  him  a  bastard. 

*  Id  1977-8,  in  Wekden  d.  Smngton,  Flowd.  910,  918,  we  i«ad,  "And 
lor  that  B  certain  box  of  preeerred  barberriee,  and  sngar,  called  aogar- 
candy,  and  sweet  roots,  called  liquorish  [nc],  were  fonnd  with  the  afore- 
said John  Mncklow,  one  of  the  Jnron  aforesaid,  after  he  had  departed 
from  the  bar  here  to  adrise  toj^Cber  with  tbe  other  joron  aforeeatd  •  . 
tbenfore  the  same  John  Hncklow  Is  committed  to  the  prison  ...  of  the 
Fleet,  nntil  be  shall  have  made  a  fine  with  tbe  lady  the  Qneen.  &c."  Be 
was  fined  twenty  shilUngi.  "There  are  instances  in  the  Tear  Books  of 
\he  reigiw  of  Edward  III.,  Henry  IV.,  and  Henry  VII.  of  jndgments  bemg 
ttBjed  (even  after  a  trial  at  bar),  and  new  murei  awarded,  becanse  tbe 
faij  bad  eat  and  drank  withont  consent  of  the  Jad^e,  and  becanse  tbe 
plaintiff  bad  privately  given  a  paper  to  a  jnrymaa  before  he  was  sworn." 
(BL  Com.  iii.  3B7-S). 

■  Infra,  pp.  18S,  169, 17B. 
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(y)  It  will  have  been  noticed,  perhaps,  that  nothing  has 
been  eaid  of  the  attaint  for  a  false  verdict  in  oriminal  cases. 
At  the  beginning  we  saw  that  there  was  no  assize,  &  «.,  no 
statatory  jor;,  in  saoh  cases,  and  it  awma  to  have  been 
only  in  assizes  that  the  attaint  was  first  allowed.  The  jary 
in  criminal  cases  came  in  gradually,  and  by  way  of  the 
consent  of  the  accused,  willing  or  forced.*  The  doctrine, 
in  all  oases  where  one  had  consented,  was  that  snoh  party 
could  not  have  the  attaint,  for  this  would  he/aoenproba^ 
tionem  auam  nvUam;  as  we  say  now,  one  cannot  Uacken 
his  own  witness.  The  king,  however,  it  was  said,  might 
have  the  attaint  if  the  case  went  t^iainst  him,  Bracton  * 
tells  us  this,  and  foar  hundred  years  later  ve  read  it 
in  Sir  M.  Hale.*  But  the  silence  of  the  books  as  tegarda 
actual  cases  of  the  exercise  of  this  power  in  criminal  oases 
may  lead  ub  to  some  doubt  about  it.  The  words  of  Brac- 
ton are  satisfied  by  such  oases  as  those  relating  to  the 
king's  revenues,  and  such  as  the  qui  tam  action  of  1693.* 
As  regards  appeals,  the  common-law  mode  of  trial  was  by 
battle.  It  is,  perhaps,  reason  enough  for  deuying  the  at- 
taint  to  the  plaintiff  in  an  appeal,  that  historically  the 
battle  was  a  final  thing,  and  here,  as  in  the  grand  assize, 

'  Sapm,  p.  S8  et  teg. 

*  Bracton,  SW  h ;  S^ra,  p.  14S.  Pollock  and  Hidtbnd,  Hirt.  Eng. 
Law,  it  S3I. 

■  F.C.iL  310  (written  ISfiO-lSTS)  citliigFiti.  Attaint,  60;  B.c.a.  64; 
bnt  thb  ia  conteniponnMtttlj  denied  by  Vangliaii,  C.  J.,  in  Boabel's  caw 
(Vanghan,  U6),  in  1670:  "For  thftie  if  nocaMin  all  the  law  of  such  an 
attiint,  noi  opinion,  bnt  that  of  Thining'i,  10  H.  IV.,  ...iai  which  there 
is  no  wamuit  in  law,  though  Cheie  ii  other  ipedon*  aothoritj  againit  it." 
What  Thiraing,  C.  J.  (Vaoghan'i  ptedecenor  at  the  head  of  the  CommMi 
Bench).  iB  ihortlj  reported  to  hare  eaid,  In  1409,  ia  this:  "One  indicted 
of  iRtpaw  and  fonnd  gallty  hj  the  other  Inqnert  •hell  not  have  attaint 
nor  a  petition  in  the  nature  of  attaint,  beeauM  in  a  way  {en  maver)  twenlj. 
four  have  given  the  verdict  [i.<.,  two  jnriM],  and  the  two  TerdkiHagrea; 
bat  if  he  be  acquitted  the  King  ihall  have  attaint  bj  prerogatire."  Fib 
Attaint,  64.  Thli  reaun,  ai  to  two  Terdicta,  wai  probably  inTentad  (at 
though  one  teei  it  in  the  Tear  Booki),  and  not  the  tnie  biKoiieal  M«ao&. 

*  Supra,  p.  IM. 
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whatever  trial  took  the  place  of  it  shared  this  character.' 
One  other  remark  may  be  made  as  regards  all  criminal 
cases.  Always  scope  was  allowed  to  the  sentimeot  that 
there  should  be  mercy  and  caation  in  such  oases.  We  read 
in  a  report  of  1302,  Et  hoc  nota  quod  melius  eat  nocentem 
relingtien  impunitum  quam  irmocentem  punire ;  *  and  so 
Vortesoae,*  in  a  chapter  where  he  celebrates  the  felicity  of 
the  English  in  having  so  many  safeguards  against  injustice 
in  criminal  trials :  "  Truly  I  would  rather  that  twenty  goil^ 
men  should  escape  through  pity  than  that  one  just  man 
should  be  unjustly  condemned."  But  even  in  England  the 
king,  in  criminal  cases,  was  no  mere  ordinary  party  to  an 
action ;  the  procedure  was  heavily  weighted  in  his  favor. 
Id  treason  and  felony  the  accused  could  not  have  counsel ; 
later,  when  witnesses  could  be  had  for  the  king,  the  ao- 
ensed  could  not  have  them ;  and  still  later,  when  he  also 
eonld  have  them,  his  witnesses  could  not  be  sworn.*    The 

*  And  the  attaJtit  wm  not  extended  \tj  rtatate  to  appeals.  In  I34T-8 
(Lib.  Am.  103,  83),  in  ao  appeal  of  marhem,  "Thorpe  [J.],  wd  that  the 
defendant  ■honld  nerer  hare  attaint  in  an  appeal  of  tnayhein,  an^  mora 
than  Ed  a  felonj ;  for  the  «tatate  givee  attaint  onlj  in  a  writ  of  traapaai 
and  a  Un  of  tnapaM."  Not  onl^,  then,  wu  it  true,  ai  Britton  waiA  (1. 49), 
that,  "  lor  avoiding  the  petiknu  risk  of  battle,  it  ia  better  to  proceed  b; 
oni  write  of  treapaii,  than  by  appeali,"  bat  one  got  the  benefit  of  the 
attaint  in  that  iraj. 

■  T.  B.  30  &  31  Edw.  L  S3S.  FTomtheDigeet,48,  19,  5:  AnuTVa^ 
Mnw  .  .  .  rtieriptit,  tatitt  tmm  wn  impiai&iat  rtlinqiti,  etc 

*  Ik  Laud.  c.  IT. 

*  Sir  Tbomaa  Bmith,  wiiting  in  1BS9,  in  hb  Commonirealtb  of  Rng" 
land.  Book  IL  c  36,  pnaerrei  a  lirelj  pictore  of  the  trial  of  a  capital 
can  in  hii  tinM.  After  the  inqneat  ii  fnll,  "Then  [the  crier]  nith  aloud  I 
'  If  anj  can  gixe  eridence,  or  can  isj  an/thing  againit  the  priaoner,  let 
him  come  noir,  for  he  itandeth  npon  hie  deliTeraoce.'  ...  If  ther  which 
be  bound  to  give  eTidence  come  tn,  flrat  ii  read  the  examination  which  the 
jnitice  of  the  peace  doth  give  in ;  than  ii  heard,  if  he  be  there,  the  man 
robbed,  what  he  can  ny,  bring  flnt  sworn  to  ta,j  the  troth ;  and  after,  the 
eouitable  and  as  manv  as  were  at  the  apprehension  of  the  malefactor  and 
io  manj  as  can  nf  anything,  being  sworn.  .  .  .  The  judge,  after  they  be 
sworn,  aaketh  first  the  party  robbed  if  he  know  the  priaoner,  and  taddeth 
him  look  npon  him.    He  nith  yea;  the  prisoner  aometime  saith  nv>  .  • 
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king,  therefore,  had  small  need  of  the  attaint  in  criminal 
cases;  and  the  doctrine  waa  ancient  that  one  should  not' 

And  BO  thej  itatid  awhile  in  oltenatioD,  then  be  tellsth  all  that  be  cut 
tay  i  after  bim  likewiu  all  tboaa  who  were  at  tbe  appreheoiion  of  the  pri»- 
oner,  or  who  oui  give  auy  indices  or  tokens,  which  ne  call,  in  our  language, 
evidence,  against  the  nulefactot.  When  the  jadge  bath  heard  them  saf 
enough,  he  osketb  if  thej  can  sa^  more.  If  the/  saj  no,  then  he  tameth 
his  speech  to  the  inqne«t,  'Qood  men,'  laith  he,  .  .  ,  'je  ban  beard"* 
[etc.]  —  giving  the  charge.  Nothing,  whatever,  is  said  of  any  evidence /or 
the  accused.  And  so  Staunford  I'l  Cr.Ub.iii.  c8  (15S7);  Adatertiiidatct, 
ehescun  terra  adntitle  par  U  JRoi/;  saying  nothing  of  anj  wiUHsaas  for  the 
■recused. 

Id  Throckmorton's  case,  I  How. St  Tr.  869, 8a4  [ISM],  theaoensed,  on 
trial  for  treason,  asked  that  one  John  FiCiwiUtams  sbonld  be  "  called  to 
depoee  id  this  matter  what  he  can,"  Tbeo  John  Fitiwilliams  drew  to  the 
bar  and  presented  himself  to  depose  his  knowledge  in  the  matter  io  open 
conrt.  Attorntf.  I  piajr  jon,  my  totds,  suffer  him  not  to  be  sworn,  neither 
to  speak ;  we  have  nothiug  to  do  with  him.  Tkreckmorton.  Whj  sbonld 
be  not  be  anSered  to  tell  the  tmthl  And  why  he  ye  not  so  wall  contented 
to  beat  truth  for  me  as  untruth  against  me  1  Bare  {Master  of  the  Bolls]. 
Who  called  yon  hither,  FitlwUlIama,  or  commanded  yon  to  speak  !  Tod 
are  a  very  basy  officer,  ThroelcmoTton.  I  called  him,  and  do  humbly  de- 
sire that  he  may  speak  and  be  heard  as  well  as  Vaughan  [a  witness  for 
the  crown],  or  else  I  am  not  indifferently  used ;  eepecially  seeing  Master 
Attorney  doth  so  press  this  matter  against  me.  Southing  [»  Privy  Coon- 
clUor}.  Oo  your  ways,  Fitiwilliams,  the  court  bath  nothing  to  do  with 
yoD.  Persdrentore  yon  would  not  be  so  ready  in  a  good  cause.  Then 
John  Fitiwilliams  departed  the  court  and  was  not  saffered  to  spesik." 
Thereupon  Throckmorton  sagacionsly  tnmed  this  rejection  to  occoimt : 
"  Since  this  gentleman's  declarations  may  not  be  admitted,  I  trust  yon  oi 
the  jory  may  perceive  it  waa  not  for  anything  he  had  to  say  against  me  ; 
but,  cODtrariwise,  that  it  was  feared  he  wonld  speak  for  me."  lAter  on 
he  sppMled,  nnsuccessfolly,  to  the  judges  again  (SST-Ssa) :  "And  not- 
withstanding the  old  error  amongst  yon  which  did  not  admit  any 
witness  to  speak,  or  any  other  m^tei  to  be  beard  in  the  favor  of  th« 
adversary,  her  Majesty  being  party,  her  Highnees'a  pleasure  was  that 
whatsoever  could  be  bronght  in  tbe  favor  of  the  snbject  shoald  be  ad- 
mitted to  be  heard.  .  .  .  Bromltf  [Chief-Justice).  Ton  mistake  tba 
matter ;  tbe  queen  spake  those  words  to  Master  Moi^n,  Chtef-JustJoe  of 
the  Common  Fleas ;  but  yon  have  no  canse  to  complain,  tor  yon  bavti 
been  suffered  to  talk  at  your  pleasure." 

In  Udall's  case,  in  IS90  (1  How  St.  Tr.  1371, 1381),  in  a  trial  for  felonj 
the  defendant  offered  some  witnesses,  " '  And  further,  if  it  please  yon,  ntjr 
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be  twice  pat  in  jeopardy  of  life  or  limb  for  the  same 


lorda,  hen  ue  lomA  wltDHMa  that  upon  their' ootlu  wUI  teatif;  how  di- 
Tonely  b«  [Thompkfoa,  >  iritnees  for  the  crown]  faath  reported  ot  hii  eon- 
feMion  to  thif  ttdnf;,  U  it  plewe  TOOt  lotdtbipe  to  accept  tbem.'  And  the 
wiuieasea  offering  thenuelTea  to  be  heard,  were  auawered  tiiat  beeaiue 
tlieir  witDsu  waa  agaimt  the  qaeea'n  majeatj,  thej  could  not  ba  heard." 
Alter  conviction  (1304),  when  broaght  np  for  wntencs,  being  asked 
"  Why  did  yon  not  plead  theae  things  to  the  jniy  !  "  he  anawered, "  I  did 
•o;  and  offered  to  produce  anffldent  piool  for  it;  bnt  jonr' lordahipa 
aoawered  that  no  witneaac  migtit  be  heard  in  mj  behalf,  aaeing  it  waa 
againit  the  queen ;  which  aeemeth  itiange  to  me,  for  methinka  it  abonld 
be  for  the  queen  to  hear  all  thinga  on  both  lidea,  especialtjr  when  the  life 
of  any  of  her  rabjecta  ia  in  qneation." 

Coke,  in  hia  Thitd  Inatitate,  79  (pnbUahod  In  1648;  he  died  ui  16S3], 
tedtea  iwd  commenta  oa  the  St.  31  Elia.  c.  4  (1589),  tuaUpg  it  felon;  foi 
thoee  in  charge  of  the  qneen'i  armor,  ordnance,  etc.,  to  "imbeaile"  it, 
bat  allowing  the  accoaed  to  maka  any  lawful  proofs  that  he  can,  by  lawfol 
witneaaea  or  otberwiae.  He  cttea,  alao,  and  comment*  on  the  St.  4  Jaroea 
L  c  1,  a.  6  (1606),  allowing  to  the  accoaed  in  certain  feloniee,  witneaaea 
on  oath  "  for  the  batter  information  of  tlw  conaciencM  of  the  jury  and  jni- 
ticea."  And  then  Coke  adda :  "  To  aay  the  tmtb,  we  nerer  read  in  any 
act  of  Farliainent,  anoieat  tuthoi,  book  caae,  or  record,  that  in  criminal 
caaea  the  party  accused  ahoold  not  have  witneseea  awum  for  him ;  and 
therefore  there  is  not  ao  moeb  a»  Kintilla  jurit  against  it."  Of  this  stat- 
nte  of  1606,  Blackstone  aaya  (Com.  ir.  360) ;  "  The  Uooae  of  Commona 
were  to  aenaible  of  this  abaordity  tliat  in  the  bill  for  abolishing  boatilltiea 
between  England  and  Scotland  when  feloniea  committed  by  Englishmen 
Id  Scotland  were  ordered  to  be  tried  in  one  of  the  three  northern  conn- 
tiea,  they  loaiated  on  a  clanse  and  carried  it  against  the  efforts  of  both  the 
crown  and  the  Howe  of  Lords,  agaiost  the  practice  of  the  conita  In  Eng- 
land and  the  expreaa  law  of  Scotland, '  that  in  all  snch  trials,  for  the  better 
diacorery  of  the  truth,  and  the  better  infonoatioa  [aa  abore],  there  shall 
be  allowed  nnto  the  party  ao  arraigned  the  benefit  of  soch  witDoaaea,  only 
(o  be  examined  npon  oath,  that  can  be  produced  for  his  better  clearing 
aad  jnttiflcation  aa  hereafter  in  this  Act  are  permitted  and  allowed.'" 
I  hare  changed  Blackatone's  quotation  from  the  statute  by  making  It 

The  practice,  howerer,  in  general,  waa  the  old  one;  and  we  may  observe, 
la  1619  (The  King  v.  Thomaa,  9  Bnlst.  147},  that  area  Coke,  aa  Chief njustice, 
in  reciting  certain  "slaadera  of  the  Jeanita  against  our  common  law," 
inclnding  the  denial  to  the  accused  in  capital  caiea  of  connsel,  and  wit- 
Msaea  npon  oath,  while  counsel  and  witueasea  npon  oath  were  allowed  fol 
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Hov  then  wen  juries  kept  in  check  in  snch  oases  ?  Fro* 
bably  the  inflnenoe  of  the  crovn  was  aofflciently  strong  to 

ths  king  ud  igalBit  the  aecowd,  did  not  dany  aoj  of  these  things,  bat 
maiatf  put  fonnid  againat  them  the  iatj  of  the  jndge,  by  the  Eugliih 
pncdoc^  to  take  can  of  the  priioner'i  intereata.  Thii  taiiie  defence  he 
■et  np  atterwatda  in  hie  thiid  Inititnte,  in  speakiog  of  the  matter  of 
rafniing  the  priMMier  coDOtel  in  capital  eaaee  on  a  plea  of  not  guilt; : 
"The  tine  leuona  of  the  Is*  in  this  caae  ate,  lint,  that  the  teetimoaj  and 
the  proofi  of  the  offence  onglit  to  be  ao  dear  and  manifest,  as  there  eaa 
be  no  defence  to  it ;  iecondlf,  the  conit  ongbt  to  be  inatead  of  counsel 
for  the  prisoner,"  etc.  (p.  SS).  So  again  (p.  187),  "tbe  eridence  to  con- 
vince him  should  be  so  maiiifeBt,  as  it  ooold  not  be  contradicted."  And 
on  p.  110  be  lays  down 'the  mis  of  law,  Qaod  n  enmaa^'iat  proiutuxua 
dtbait  ttMtt  btct  fliiriorti."  Theae  woida  of  Coke,  aa  we  ahall  aee,  weie 
quoted  by  Scrogga,  C.  J.,  In  1679,  as  tbe  reasoo  for  lefnaing  to  allow  the 
defendant's  witneaaes  to  be  awon. 

But  for  aome  reaaon  the  practice  of  the  courts  as  regatda  witnMsea 
•ofteoed ;  perhaps,  owing  to  the  public  sentiment  that  had  foiced  thee* 
proTistons  into  the  statute  of  1606,  and  had  driTsn  the  Chiel-Joatieew  in 
1613,  to  make  apologies  from  tbe  bench.  At  any  rate,  in  1631-3,  befws 
Coke's  death  (lyndal's  case,  Cro.  Car.  291),  in  a  case  of  felony,  "diven 
witnesses  weie  produced  by  the  defendant  which  were  heard,  without 
oath."  And  then  loUowi  this  remark:  "Bat  some  of  them  witnessing 
matter  which  the  attorney-general  [Noy]  conoeiTed  wonld  make  for  the 
king,  were,  upon  the  deaire  of  the  said  attorney,  iwom,  and  after  ordered 
Vpon  (heir  said  oaths  to  deliver  their  knowledge. 

And  so  this  became  the  practice,  that  in  capital  cases,  wltnesaet  Bdght 
be  heard  for  the  accused,  bnt  not  upon  oath.  We  hear  of  witneaeea  for  the 
aeeused,  produced  or  proposed,  in  Strafford's  impeachment  for  treat  on  (3 
How.  St.  Ti.  U2S)  in  1640 ;  in  Land's  case,  In  164S  {*  Hi.  9tS) ;  in  Hao- 
gniie's  case,  in  1645  {ib.  66T) ;  lo  Lore's  case,  in  16SI  (S  ib.  IS6> ;  in 
Taue's  oms,  tn  16M  (6  A.  159} ;  and  in  Turner's  esse,  in  1664  {ib.  600, 
6IS);  bnt  Ed  none  of  theae  eaioa  ia  there  any  disenirion  orer  tbgr  not  bring 
•worn.  In  1679,howeTer,  ( Whitebiead's  case,  J  How.  St.  Tr.3ll,  399),  in  a 
trial  for  high  treason,  one  of  the  s«ensed  asked  to  liave  his  wituesses  awon, 
it  was  refused  by  North,  C.  J.,  Com.  Fl.,  and  Scroggi,  C.  J.,  added :  "  Id 
no  capital  case  against  the  king  can  the  witnesaea  for  the  prisonei  be 
•worn ;  bnt  I  will  say  this  to  the  jury,  that  [the  lesson]  they  are  not  sworn 
Is  becanse  they  cannot ;  but  the  jury  ia  to  take  great  heed  of  what  Uiey 
•ay,  and  to  be  goremed  by  ft  according  to  tbe  credibility  of  the  petaoD 
and  the  matter."  Thereupon  another  of  the  aocuaed  cited  tbe  fotegdng 
passage  from  3  Coke's  Inst.  79.  North,  C.  J.,  "  We  know  that  tbe  con- 
stant usage  and  practice  ia  ao,  and  yon  cannot  prodnca  way  man,  that  is 
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pierent  muoh  injnstice  u  gainst  the  prosecntum.  On  the 
other  side,  the  king  coold  paidon,'  and  moreover  the  nata- 
lal  sympathy  of  the  jniy  with  accused  persona,  and  the 
operation  of  humane  maxims  and  sentimentB,  secured  a 
tolerable  fairness.  And,  no  doubt,  the  judges  disciplined 
the  jury  in  one  way  or  another.  An  early  instance  of  this, 
in  1302,  is  found  in  Y.  B.  30  &  31  £dw.  I.  522.  A  man 
was  indicted  for  homicide,  and  said  that  he  bad  been  pre- 
viously acquitted  of  the  same  death;  it  was  found  by  the 
rolls  that  it  was  as  be  said,  and  that  he  had  the  king's  writ 
de  bono  et  malo.  It  was  adjudged  that  he  should  go  quit, 
and  that  five  of  the  [indicting]  inquest  should  go  to  prison 

aii7  capital  can  had  hiBwitii«MeaiironiagainrtChekiiif[.  L.C.  J.[Scvi>ggM]. 
Hj  Lord  Coke  ■a;^^  othenrue  that  the  evidence  ihonld  be  w  plain  that 
nothing  cootd  be  aneweisd  to  it ;  and  therefoie  no  eridenee  nhonld  b« 
fwom  Bg«ui>(  tbe  king.  Gaaan.  iij  lord,  thoee  are  the  irotda  of  mj 
Lord  Coke.  L.  C,  J.  Scnggi.  Ton  aigne  against  the  known  practice  ot 
all  age*.  L.  0.  J.  Norik,  Then  was  nerer  an;  man.  Id  a  cafutal  caae, 
•worn  againft  tbe  king."  And  lO  in  Fitihariis'i  caae,  6  How.  St.  Ti.  SS3, 
373  (1681),  for  Ugli  treason ;  and  Oatea'i  case,  10  ib.  1S80  (1685). 

Sir  Matthew  Hale,  who  died  on  Chnstniaa  Da;,  1676,  had  been  Chief- 
Jualice  of  England  from  1671  to  1676.  In  hia  Plena  of  tbe  Crown,  ii. 
S63,  be  aaya ;  "  Begnlarlj  the  evidence  tor  the  priaonar  in  casaa  capital 
is  given  without  oath,  thongh  the  reason  thenof  is  not  manifest;  but 
{otherwise  it  is]  in  all  cases  not  ea^tal,  thongh  it  be  aisprision  of  treason ; 
neither  is  connael  allowed  him  to  give  evidence  to  the  fact,  not  id  any 
ease,  unless  matter  of  law  doth  arise." 

Bnt  this  whole  matter  was  cnred  in  1695,  as  regarda  treason,  by  the 
St.  7  Wm.  III.  c  8,  a.  1.  In  1701,  b;  St.  1  Anne,  c  9,b.  S,  in  felonj,  also, 
witoeksea  for  tbe  accused  were  allowed  to  be  sworn.  Bnt  not  nntil  1836 
(St.  6  ft  7  Wd.  IV.  c  \U)  wss  there  statutory  anthority  in  England,  for 
a  full  defence  by  counsel  ia  cases  of  felony.  "  A  long  step  in  that  direc- 
tion waa,  however,  made  by  the  practice  which  grew  np  In  the  conrse  of 
the  eighteenth  century  to  allow  counsel  to  cros»4xanune  witnesses  in 
cases  of  felony  —  an  tndnlgence  which  .  .  .  was  not  allowed  hy  the  Honiie 
of  Lords  to  Lord  Ferten  (in  1760),  tbongb  bts  defence  waa  insanity." 
Stepb.  Gen.  View  Cr.  Iaw  (3d  ed.),  46.  Stopben  cites  a  case  of  rape  ia 
tbe  reign  of  Edw.  L  (T.  B.  30  &  31  Edw.  L  SS9,  MO ;  cf.  p.  xliv),  where 
in  refnaing  to  allow  counsel,  to  the  prisoner,  ths  general  rule  to  that 
•fleet  Is  announced.    Hape  was  mads  a  felony  in  1S8S. 

1  Hale,  PL  Cr.  IL  309,  310. 

11 
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as  "  attainted,"  and  that  the  sheriff  should  take  their  lands 
and  chattels  into  the  king's  hands.  Berewy k,  J.,  goes  on  to 
make  some  remarks  which  appear  to  mean  (the  text  seems 
corrapt)  that  while  these  men  cannot  be  attainted  (i.  e.,  coo- 
ricted)  b;  a  juiy  of  twenty-four,  yet  they  are  attainted  out 
of  their  own  mouths,  for  they  were  on  the  inquest  whioh 
formerly  acquitted  this  man  of  the  death,  and  now  on  a 
jury  which  accuses  him  of  it.  It  is  added  by  the  reporter 
that  the  justices  were  the  harder  on  them  because  they 
could  not  suggest  any  one  else  as  guilty.  So,  in  1329,^  a 
jury  was  amerced  for  underraluing  the  goods  of  a  felon 
who  fled. 

When  the  oriminal  jary  came  to  act  on  the  evidence  of 
witnesses,  the  punishing  of  them  must  ofteu  have  seemed 
harsh  and  out  of  place.  It  could  not  last,  but  it  was 
hard  to  give  it  up.  In  1500,  for  refusing  to  convict  on 
what  was  regarded  by  the  court  as  sufficient  evidence,  the 
jury  were  imprisoned  until  they  gave  a  bond  to  appear 
before  the  king  and  council,  and  were  then  fined  eight 
pounds  apiece.  But  Sir  Bichard  Empson  was  afterwards 
punished  for  this.*  The  fining  and  imprisonment  of  jurors 
were  authorized,  in  1634,  by  the  statute  26  H.  Till.  c.  4, 
but  only  in  a  particular  place,  viz^  in  "Wales  and  the 
Marches  thereof,"  Certain  irregularities  in  those  parts 
were  recited,  and  these  punishments  were  authorized  in  case 
of  acquittal  or  giving  "  an  untrue  verdict  against  the  kii^, 
contrary  to  good  and  pregnant  evidence  ministered  to  them 
by  persons  sworn  before  the  justices,"  etc.  Vaugban,  in 
Bushel's  oase,  draws  the  inference  from  this  statute  that 
this  treatment  would  not  be  legal  without  it,  or  where  it  did 
not  extend.  But  the  Star  Chamber  accounted  it  legal  enoi^h 
for  them.  "In  the  reigns  of  H.  VII.,  H.  VIII.,  Queen  Maryi 
and  the  beginning  of  Queen  Elizabeth's  reign,"  says  Hudson 
in  his  Treatise  on  the  Star  Chamber  (s.  vii.),  "there  was 
scarce  one  term  pretermitted  but  some  grand  inquest  or  jury 
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vas  fined  for  acquitting  felons  or  murderers ;  in  which  case 
lay  no  attaint."  In  Throckmorton's  case,  ia  1554,*  when  the 
jury  acquitted  the  accused  of  treason,  after  his  vigorous  and 
shrewd  defence  of  himself,  "  The  Court,  being  dissatisfied 
with  the  rerdiot,  committed  the  jury  to  prison.  Four  of 
them  afterwards  made  their  submission,  and  owned  their 
offence  .  .  .  and  were  deliTcred ;  .  .  .  but  the  other  eight 
were  detained  .  .  .  and  on  the  26th  of  October  [the  trial 
was  on  April  17}  were  brought  before  the  Council  in  the 
Stat  Chamber,  The  Lords,  extremely  offended  at  their 
behavior,"  sentenced  the  foreman  and  another  to  pay 
X2,000  apiece  within  a  fortnight,  and  the  other  six  a 
thousand  marks  each,  and  all  were  sent  back  to  prison. 
On  December  12,  five  jurors  were  dischai^d  on  paying 
£220  apiece,  and  nine  days  later  the  rest,  on  paying  £60 
apiece. 

We  may  see  how  the  whole  matter  was  regarded  by  a 
sagacious  and  well-infonDed  statesman,  only  ten  or  eleven 
years  after  Throckmorton's  case,  in  Smith's  Common- 
wealth of  England.*  If,  he  says,  a  jury  improperly  find 
a  man  guilty,  the  judges  moderate  this  by  reprieving  and 
recommending  a  pardou.  "If,  having  pregnant  evi- 
dence, nevertheless,  the  twelve  do  acquit  the  malefactor, 
which  they  will  do  sometime,  .  .  .  the  prisoner  escapeth, 
hnt  the  twelve  not  only  rebuked  by  the  judges,  but  also 
threatened  of  punishment  .  .  ,  But  this  threatening 
ehanoeth  oftener  than  the  execution  thereol  Yet  I  have 
seen  in  my  time,  bat  not  in  the  reign  of  the  queen  now,* 
that  an  inquest  for  pronouncing  one  not  guilty  of  treason 
contrary  to  such  evidence  as  was  brought  in,  were  not  only 
imprisoned  for  a  space,  but  an  huge  fine  set  upon  their 
heads ;  .  .  .  another  inquest  for  acquitting  another,  beside 
paying  a  fine  of  money,  put  to  open  ignominy  and  shame. 

1  1  How.  St.  Tr.  sen  i  «.  o.  1  Judine'a  Crim.  TriaU,  6). 

*  Book  iiL  c.  I. 

*  He  wu  writing  In  EUnbeth's  aeTeiith  jcar.  Throekmortoii's  triti 
WM  in  Queen  Utirf»  int  ;ear. 
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But  these  doiags  WBre  eren  then  by  many  acooonted  very 
violent,  tyrannical,  and  contrary  to  the  liberty  and  costom 
of  the  realm  of  England.  Wherefore  it  oometiL  Tety  seldom 
in  ase :  yet  so  much  at  a  time  the  inqnest  may  be  cormpted 
that  the  prince  may  have  oaose  with  justice  to  pnniah  them, 
for  they  are  men  and  subject  to  corruption  and  partiality  as 
others  be." 

We  are  told  of  many  precedents  in  the  Court  of  Wards 
for  punishing  juries  who  refused  to  find  aa  directed  by  the 
courts,  and  the  reporter  specifies  fire  of  them  running  from 
1571  down  to  1£97,  "  this  Easter  term  39  Eliz."  ^  In  1600,* 
in  an  appeal  of  death,  the  foreman  and  seven  others  of  the 
jury  were  heavily  fined;  but  there  was  here  an  element  of 
real  misconduct,  besides  going  against  the  instmotiona  of 
the  court  In  1602,*  for  acquitting  of  murder,  the  jury  were 
"  committed  and  fined  and  bound  to  their  good  behavior," 
and  the  reporter  does  not  omit  to  mention  that  Popham, 
Oawdy,  and  Fenner  (the  judges)  fuerurU  valdt  iraii.  In 
1607  *  it  is  said,  whether  by  the  reporter  or  the  Star 
Chamber  is  not  quite  clear,  that,  "when  a  jury  hath  ac- 
quitted a  felon  or  traitor  against  manifest  proof  there 
they  may  be  charged,  in  the  Star  Chamber,  for  their 
partiality  in  finding  a  manifest  offender  not  guilty,  ne 
nalefieia  remanannt  impunita."  In  1664,*  six  of  a  jury 
were  fined  for  refusing  "to  find  certain  Quakers  guilty 
according  to  their  evidence."  In  1665,  in  Wagstaffe's  ease, 
a  famous  one,  in  which  the  reporters  differ  about  various 
details,*  we  l6am  from  the  judge  himself  *  that  the  jury  were 
fined  for  acquitting,  i^ainat  law  and  evidence,  oertalii 
Quakers  charged  with  being  at  an  unlawful   oonventicle. 

>  Moore,  T30,  T3I. 

*  Watn  ■>.  BndiMa,  Cm.  EL  TT8. 

*  Wharton's  case,  Telvertoii,  S43 ;  t.  o.  TSoj,  48. 

*  Flojd  V.  BukM,  13  Co.  S3. 

>  Laach'a  mm,  T.  RaTmond,  sa 

*  Haidrea,  409  j  a.  c.  1  Sid  ITS;  1  Eeble,  938;  T.  Rano.  ISB;  Hal^ 
P.  C.H.  318,315. 

■  J.  Keljmg,  B«p.  3d  ad.  69. 
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Two  were  fined  five  marka  apiec«,  and  the  other  ten  a 
hundred  marka  apiece.  After  failing  to  get  relief  at  the 
hands  of  the  Court  of  Ezohequer  and  the  King's  Bench, 
the  jurymen,  Bays  Sir  Matthev  Hale, «  brought  their  habeas 
eorpvM  in  the  court  of  C!ommon  Bench,  and  all  the  judges 
of  England  were  assembled  to  consider  of  the  legality  of 
this  fine  and  the  imprisonment  thereupon,  ...  It  was 
agreed  by  all  the  judges  of  England  (one' only  dissentiug) 
that  this  fine  was  not  legally  set  upon  tJie  jury,  for  they  are 
the  judges  of  matters  of  fact,  and  although  it  was  inserted 
in  the  fine  that  it  was  contra  direetionem  curiae  in  mataria 
leffit,  this  mended  not  the  matter,  for  it  was  impossible  any 
matter  of  law  could  come  in  question  till  the  matters  of  fact 
were  settled,  and  stated,  and  agreed  by  the  jury,  and  of  such 
matters  of  fact  they  were  the  only  competent  judges."  *  The 
dissentii^  judge  was  probably  Kelyng.  Had  the  judges  met 
a  little  earlier  there  would  have  been  another  dissenter,  vm., 
Cbief-Justioe  Hyde,  who  died  on  the  the  first  of  the  same 
May  wherein  W^staffe  was  punished.  What  his  views 
were  may  be  seen  in  a  oivil  case  just  before,  on  "  Friday, 
April  14,"  *  where  in  arranging  for  a  new  trial  in  a  case 
where  a  verdict  had  been  given  contrary  to  evidence,  he 
"ordered  the  sheriff  should  return  a  good  jiuy  in  the  new 
trial ; "  and  the  reporter  adds,  "  Hyde,  Chief-Justice,  jaon- 
oeived  jnrors  ought  to  be  fined  if  they  would  go  against  the 
Hare  [lav  PJ  and  direction,  take  bit  in  mouth  and  go  head- 
strong against  the  court ;  and  said,  that  by  the  grace  of  God 
be  would  have  it  tried,  seeing  the  attaint  is  now  fruitless." 
The  ardor  of  these  expressions  may  be  understood  from 
what  this  same  judge  had  done  before,  and  the  reception 
his  action  had  met  with.  In  a  oivil  case  he  had  fined  the 
jurors  five  pounds  apiece  three  years  before,  but  the  ex- 
chequer judges  had  refused  to  enforce  the  fine  as  being 
illegal,  and  "the  greater  part  of  the  rest  of  the  judges  " 

I  Halo,  F.  C.  ii.  312.    Hale'i  book  ii  mppawd  to  hkVe  b«Mi  writtSD  ia 
1660-t6TG.    It  wu  not  printad  for  lixtj  ;«ui  kfMr  hu  dMth. 
*  1  Eebto,864. 
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had  agreed  with  them,>  The  doctrine  of  a  few  years  later, 
that  wherever  an  attaint  will  lie  npon  a  rerdict  it  ie  illegal 
to  fine  or  imprison,  was  referred  to  the  case  where  Hyde 
had  fined  the  jury:  '^AU  the  jadges  hare  agreed  apon  a 
full  conference  at  Serjeant's  Inn  in  this  ease.  Aud  it  was 
formerly  so  agreed  by  the  then  jadges  in  a  case  where 
Justice  Hyde,  eto^  . .  .  that  a  jury  is  not  finable  for  going 
against  their  evidence  where  an  attaint  lies  ...  for  it  may 
be  af&rmed  and  found  apon  the  attaint  a  true  verdict." ' 

But  in  criminal  oases,  at  any  rate,  fining  was  still  kept 
up ;  although  there  was  a  difference  in  the  power  allowed  to 
different  courts.*  Inl666*Kelyng,  now  Chief-Justice,  fined 
a  jory  five  pounds  apiece  for  a  verdict  of  manslaughter 
where  he  had  directed  them  that  it  was  murder ;  "  but  after, 
npon  the  petition  of  the  jurors,  I  took  down  their  fines  to 
40*.  apiece,  which  they  all  paid."  In  1667,*  Kelyng  fined 
eleven  of  ibs  grand  jury  twenty  pounds  apiece  for  refusing 
to  indict  for  murder,  and  the  judges  of  the  King's  Bench 
held  this  good.  The  reporter  makes  the  judges  add,  "  And 
when  the  petty  jury,  contrary  to  directions  of  the  court,  will 
find  a  murder  manslaughter  ,  .  .  yet  the  court  will  fine 
them.  But,"  adds  the  reporter,  "because  they  were  gentle- 
men of  repute  in  the  ooontry,  the  court  spared  the  fine ;  yet 
in  Parliament  the  Chief-Justice  was  fain  to  submit,  being  1^ 
Sir  H.  W[indham]  accused,"  •  Finally,  at  the  Old  Bailey,  in 
1670,  the  jurors  who  acquitted  William  Penn  and  William 
Mead  on  a  charge  of  taking  part  in  an  unlawful  assembly, 
etc.,  were  fined  and  imprisoned.    "Bvitou.  haieaa  corpus  in  tba 

>  Hale,  P.  C.  il.  160,  sii. 

*  Baihel'i  cue,  Vaoghui,  pp.  144-t. 

*  Hale,  P.  C.  ii.  Sia. 

*  Kel^g,  old  ed.  so. 

*  King  D.  Wlndhun,  i  Keble,  ISO. 

■  For  the  procsedingi  in  the  Honw  of  Conmotu.  ne  6  How.  St.  Tr. 
893.  The  HoQM  appean  to  hav«  paoted  a  teeolDifoti  (after  beariag  the 
Chief-JoBtice  in  hti  owd  defenrej  eoDdenning  the  fining  or  imprisoDing 
of  jnrora  u  illegal.  Bnt  a  bill  which  wai  htonght  in,  Co  the  nine  effect 
did  not  p«M  the  Hoaie. 
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CommoQ  Pleaa,^  the;  irere  discharged,  and  Vauglian,  C  J., 
proQoanced  that  memorable  opinion  which  soon  ended  the 
fining  of  jurors  for  their  verdicts,  and  vindicated  their  char- 
acter as  judges  of  fact.  "  A  witness,"  he  says,  "swears  to 
but  what  he  hath  heard  or  seen ;  generally  or  more  lai^ly 
to  what  hath  fallen  under  his  senses.  But  a  juryman  swears 
to  what  he  can  infer  and  couclnde  from  the  testimony  of 
such  witnesses  by  the  act  and  force  of  his  understanding  to 
be  the  fact  inquired  after."*  As  regards  the  charge  that 
the  jury  vent  against  the  instruction  of  the  court  in  law, 
—  a  court,  Yaughan  says,  does  not  charge  a  jury  with  matter 
of  law  in  the  abstract,  but  only  upon  the  law  as  growing 
out  of  some  auppoaitiou  of  fact,  fida  matter  of  fact  is  for 
the  jury;  it  is  not  for  the  judge,  "having  heard  the  evi- 
dence given  in  court  (for  he  knows  no  other),"  to  order  the 
jury  to  find  the  fact  one  way  rather  than  the  other ;  for  if 
be  could,  "the  jury  is  but  a  troublesome  delay,  great 
charge,  and  of  no  use."  The  judge  cannot  know  all  the 
evidence  which  the  jury  goes  upon  i  they  have  much  other 
than  what  is  given  in  court.  They  are  from  the  vicinage, 
because  the  law  supposes  them  to  be  able  to  decide  the  case 
though  no  evidence  at  all  were  given  in  court  on  either 
side.  They  may,  from  their  private  knowledge,  of  which 
the  jn^e  knows  nothing,  have  ground  to  discredit  all  that 
is  given  in  evidence  in  court.  They  may  proceed  upon 
a  view,*    "  A  man  cannot  see  by  another's  eye,  nor  hear  by 

I  Bnshel'a  case,  VtkDgluui,  139;  i.  c.  S  How.  St.  Tr.  S99;  foi  Petm  and 
Head'a  case,  see  ib.  951.  Vaagban'i  apinioD,  as  it  has  come  down  to  lu, 
■eema  to  be  an  nnSnished  draft.  Ai  to  the  joriuUctioa  of  the  Common 
Pleaa  in  mch  cases,  aee  Wood'i  case,  3  Wils.  17S. 

«  "  A  Tordirt,"  aays  Lee,  C.  J.,  in  1738  (Smith  d.  Dormer  v.  Farkhnntt, 
Andrew*,  3Sa),  "  is  only  a  judgment  giTen  npon  a  comparison  of  proofs."' 
That  brings  na  Into  a  modem  atmoaphere. 

•  For  the  modem  way  of  dealing  with  this  mattet  of  the  Hew,  see  Tally 
».  Fitdibnrg  B.  R.  Co.,  154  Mass.  499,  503.  As  reganU  difficnltiee  that 
some  conrtB  have  fett  In  harmonizing  the  function  of  the  conrt  in  setting 
aside  rerdicts,  with  that  of  the  jniy  in  acting  npon  a  view  and  in  dealing 
with  the  evidence  of  eipeita,  see  Topeka  v.  Maitinaan,  «3  Kansas,  389' 
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anotber's  ear;  no  more  can  a  man  coDcludfl  or  infer  the 
thing  to  be  resolved  by  another's  understanding  or  reason- 
ing." It  is  absurd  that  a  judge  should  fine  a  jury  for 
going  against  their  eridenoe,  when  he  knows  but  part  of  it, 
"for  the  better  and  greater  part  of  the  evidence  may  be 
wholly  unknown  to  him ;  and  this  may  happen  in  moat 
oases,  and  often  doth,  as  in  Granby  and  Short's  case."  * 

(A)  Two  things  stand  out  prominently  in  Yai^han's 
opinion  in  Bnshel's  case :  1.  The  jury  are  judges  of  evi- 
dence. 2.  They  act  upon  evidence  of  which  the  court  knows 
nothing;  and  may  rightfully  decide  a  case  without  any 
ovidence  publicly  given  for  or  against  either  party.  It  was 
now  two  hundred  years  since  Fottescue  wrote  his  book  and 
showed  witnesses  testifying  in  open  court  to  the  jury ;  and 
as  we  see,  not  yet  has  the  jury  lost  its  old  character,  as 
being  in  itself  a  body  of  witnesses ;  indeed,  it  is  this  char- 
acter, and  this  fact  that  the  judge  oannot  know  the  evidence 
upon  which  they  go,  that  make  one  of  the  chief  pillars  upon 
which  Vaughan's  great  judgment  tests.  This  double  char- 
acter  of.  the  jury  was  no  novelty.    As  we  have  seen,  the 

n  i  BoOnuui  V.  R.  K.  Co.,  143  Pa.  MS ;  Puki  v.  Bottoii,  IS  Pick.  I0>- 
11,  and  the  exceUent  remuki  of  Sbaw,  C.  J.,  in  Davit  v.  Jennej,  I  H«t. 
ias~3 ;  Shoenuker  u.  TS.  S.  147  U.  S.  ISa,  304,  30S, 

^  Cro.  EL  GtS  (1S98).  BaBhel'B  cue  marks  the  end  of  the  ftnachroniun 
of  pnnuhmg  joron  for  their  verdicta  u  heing  agaiiut  eridence.  It  ahoiild 
be  aaid,  howerei,  that  aome  ttaatrationa  were  mado.  Hale,  P.  C.  iL  310- 
314,  St  Bai  V.  WiUiama,  3  Eeble,  391  (1674).  Although  the  attaint  wm 
not  aboIUhed  until  1839,  it  wm  bnt  a  tuuoe.  Tet  Vangbao'a  ancceaaor.  Sir 
Ftaneia  North,  aftsrwaida  Lord  Keeper,  did  aot  at  all  like  thia  teeoIL  In 
that  Tei7  btereatiiig  book,  "  The  life  of  the  Lord  Keeper  QuiUord,"  hia 
brotbei,  Roger  North  (i.  p.  131),  pmerraa  a  remark  by  the  Lord  Keeper 
that  the  doctrine  "that  Jnrlef  cannot  be  fined  for  alighting  aridence  and 
directiona  [ia]  contrazj  to  reason  and  the  whole  conrae  of  precedenta." 
Roger  North  adds,  "  Thia  waa  popular,  and  the  Uir  standa  so  settled. 
The  matter  !•  tnial,  whether  the  conrt  or  jniy.  The  Court  may  abnao 
a  trttat  in  an  nndue  pnniahmeiit  of  jurymen,  aa  in  any  other  acta  of 
jnatice;  and  on  the  Mher  aide,  jnriea  may  abnae  their  troat.  .  .  .  The 
precedenta  ma  all  for  the  tmat  on  the  aide  of  the  court;  whatraaaoo  to 
chango  it  (which  wai  changing  the  law)  but  popnlartty." 
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jury  had  much  evidence  long  before  the  partaea  could  briog 
ia  their  witnesses,  and  in  so  far  aa  they  acted  on  evidence 
they  were  always  jadges.  This  side  of  their  function  had 
been  slowly  growing,  until  now  it  was  a  great,  conspicuong 
thing.  Bat  the  old  one  had  not  gone ;  that  also  continued 
a  leading  part  of  their  fanotiou.  Yet  it  had  begun  to 
diminish,  and  by  the  end  of  another  century  it  would  be 
mainly  gone. 

(t)  As  things  stood  after  Bushel's  case,  how  should  the 
jury  be  controlled?  The  attaint  was  obsolete,  and  fining 
and  imprisonment  were  no  longer  possible.  In  no  way 
could  they  be  punished  for  giving  verdicts  against  law  or 
evidence.  The  courts  found  a  remedy  by  a  simple  exten- 
sion of  their  very  ancient  jurisdiction  of  granting  new  trials 
in  case  of  misconduct.  If  a  jury  should  accept  food  from 
one  of  the  parties  while  they  were  oat,  or  should  take  from 
him  a  paper  not  delivered  to  them  in  court,  and  should 
afterwards  find  for  him,  the  oourt  would  refuse  judgment, 
and  grant  a  new  venire.  And  so  for  other  sorts  of  mis- 
carriage.* Why  not,  then,  if  the  jury  should  go  plainly 
oounter  to  law,  or  should  give  an  irrational,  absurd,  or 
dearly  false  verdict^  do  the  same  thing  ?  This  was  done. 
It  was  hazardous,  for  it  was,  in  some  oases,  undertaking  to 
revise  the  action  of  the  jury  in  a  r^on  belonging  peco. 
liarly  to  them,  and  was  going  beyond  anything  that  had 
formerly  been  done.  Moreover,  bow  should  the  court  know 
that  the  jury's  verdict  was  ag^nst  evidence  P  And  how 
should  they  know  what  the  law  was  until  they  knew  what 
the  taetB  were,  since.the  law,  as  applicable  to  the  case,  was 
inextricably  bound  up  with  some  definite  supposition  of 
fact  ?  Evidently  the  keen  arguments  of  Vaughan's  opinion 
were  applicable  also  to  the  granting  of  new  trials,  for  going 
against  law  and  evidenoe.  But,  nevertheless,  the  step  had 
been  taken  at  least  as  early  as  the  first  half  of  the  seven* 
teentb  century. 

■  In  Ladf  Herbait  e.  Bluw,  11  Hod.  118,  Holt,  C.  J.,  "dted  a  cbm  in 
Ihe  tim«  of  Edward  the  Thiid,  where  a  new  trial  waa  gntntad  bec4iue  a 
great  loid  ooncemed  In  the  caoM  Mt  upon  the  bench  at  the  tiUL" 
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In  order  to  make  it  effectiTe  it  waa  Deoessary  to  aooom- 
■pony  this  practice  by  an  endeavor  to  makfl  the  jury  declare 
publicIjT  their  private  knowledge  abont  the  caoae.  TMa 
effort  prospered  but  elowl;.  The  old  function  of  the  jury 
vas  too  deeply  ingrained  to  give  way  in  an;  short  time ; 
the  jndges  long  contented  themBelves  vith  advice,  with 
laying  it  down  as  a  moral  duty  that  the  jury  should  pulv 
lidy  declare  vhat  thej  knew.  But  while  the  jury's  right 
to  go  upon  their  private  knowledge  was  emphatically  rec(%- 
nized  in  1670,  and  continued  to  be  allowed  in  the  books 
-well  on  into  tii&  next  century,  yet  the  enlarged  practice  of 
granting  new  trials,  and  the  growth  and  development  of  it 
in  the  seventeenth  and  eighteenth  centuries,  was  steadily 
transforming  the  old  jury  into  the  modem  one;  and  at 
last  it  was  possible  for  the  judges  to  lay  it  down  for 
law  that  a  jury  cannot  give  a  verdict  upon  their  private 
knowledge.' 

(j)  Let  me  now  mn  over  a  few  of  the  oases  relating  to 
the  new  way  of  controlling  the  jury,  speaking  first  of  civil 
cases,  and  then  of  criminal.  The  first  reported  case  of 
the  modem  new  trial  is  said  (T  suppose  truly)  to  be  that  of 
Wood  V.  Gnnston,  in  1666,  in  the  "TTppet  Bench."*  The 
jnty,  in  an  action  for  calling  a  man  a  traitor,  had  given 
fifteen  hundred  pounds  damages;  a  motion  was  made>to 
set  this  aside  as  excessive,  and  give  a  new  trial.    It  was 

I  'It  lemuDsd,"  nyi  Mr.  Piks  (Hbt.  Crime,  tl.  SS8-S),  "for  Lord 
EUmboToiigh.  In  the  jear  1816,  to  Ik/  cleBTtjr  down  the  maxim,  that  & 
Judge  who  ihonld  tell  joron  to  contideF  h  eridence  their  own  acquaint- 
■ace  with  motten  in  dispute  wonld  miedirect  thetn.  The  true  qnalificatioo 
for  a  JQTOT  hu  thn*  become  eicactly  the  revene  of  that  which  it  waa  when 
JnriM  were  Brat  tnititnted.  In  order  to  ^re  lui  impartial  verdict,  he  ahonld 
mter  the  box  altogether  anioformed  on  the  iwae  which  he  will  have  to 
decide."  Perhaps  the  effect  of  thia  ease,  which  I  take  to  be  R.  d.  Sutton, 
4  M,  ft  8.  539,  ia  oreretated  here.  Bnt  this,  at  leaat,  ia  tme,  that  the  comt 
here  clearly  aeaumei  the  tmth  of  thia  doctrine.  See  H  Harr.  Law  Rev. 
300;  McKinnoD  n.  Blin,  !I  N.  Y.  SIS;  Chattanooga  R.  R.  Co.  >.  Ow«% 
80  Ga.  ses. 

>  Htjle,  466 ;  a.  c.  463. 
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granted  after  fall  debate,  —  Olynne,  C.  J.,  saying,  "If  the 
court  do  believe  that  the  jury  gave  a  verdict  against  their 
direction  they  may  grant  a  nev  trial."  Although  this  is 
the  first  reported  caae  of  allowing  a  new  trial  for  the 
modern  reasons,  perhaps  it  was  not  the  first  one  decided. 
Holt,  C.  J.,  in  1699,  in  Argent  v.  Sir  Marmaduke  Darrell,* 
where  a  new  trial  was  moved  for  in  a  trial  at  bar,  on  the 
groond  that  the  verdict  was  against  evidence,  said:  "The 
reason  of  grantii^  new  trials  upon  verdicts  against  eri- 
denoe  at  the  assizes  is  beoanse  they  are  subordinate  trials 
appointed  by  the  Statute  West.  II.  o.  30. . . ,  And  there  have 
been  new  trials  anciently,  as  appears  from  this,  that  it  is  a 
good  ohallenge  to  the  juror  that  he  bath  been  a  juror  before  in 
the  same  cause.  But  we  must  not  make  onrselveo  absolnte 
judges  of  law  and  fact  too ;  and  there  never  vas  a  new  trial 
after  a  trial  at  bar,  in  ejectment"*  And  Lord  Mansfield, 
in  the  case  of  Bright  v.  Eynon,*  in  1767,  said :  "  It  is  not 
tme  '  that  no  new  trials  were  granted  before  1665 ; '  as  haa 
been  said  from  Style,  466."  He  was  referring,  apparently, 
to  the  argument  of  Serjeant  Haynard,  in  that  case  (Wood 
V.  Gunston),  who  "said  that  after  a  verdict  the  partiality 
of  the  jury  ought  not  to  be  questioned,  nor  is  there  any 
precedent  for  it  in  onr  books  of  the  law."  Lord  Mansfield 
added:  'The  reason  why  this  matter  cannot  be  traced 
farther  back  is,  'that  the  old  report  books  do  not  give  any 
sooonnts  of  determinations  made  by  the  court  upon  mo* 
tions.' "  In  support  of  what  he  says.  Lord  Mansfield  relies 
on  the  language  of  Glynne,  C.  J.,  in  Wood  ».  Ounston; 
"It  is  frequent  in  oar  books  for  the  court  to  take  notice  of 
miscarriages  of  juries  and  to  grant  new  trials  upon  them." 

But  we  are  dealing  with  an  extension  of  thia  old  practice. 
As  regards  the  challenge  of  which  Holt,  C  J.,  speaks,  it 
may  indicate  a  new  trial  for  ordinary  misconduct ;  oi  it 

>  8aU.S4a. 

■  Bat  u  to  thii  aln  the  l>w  developed.  R.  v.  Beirdley.S  P.  WUllam* 
I0T(17IS>;  Smith  d.  Dormer  D.Pukhnnt.AiidNiin,  SIS  (1798). 

■  1  BoiT.  SSa 
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may  bare  been  tbeohaUenge  to  jnion,  in  criminal  cases,  who 
had  serred  on  the  grand  jury.^  We  may  assume,  probably, 
that  the  new  pnctioe  came  about  not  long  before  Wood  v. 
OuDSton.  In  1648,  in  Slade's  case,*  judgment  had  been 
stayed  apon  a  rerdiot,  on  a  certificate  from  the  judge  pre- 
siding at  the  trial,  who  certified  that  "the  verdict  paraed 
against  his  opinion."  A  motion  was  now  made  for  jndg^ 
ment;  bat  "Hales,  of  counsel  with  the  defendant,  prayed 
that  this  judgment  might  be  arrested,  and  that  there  might 
be  a  new  trial,  for  that  it  hath  been  done  heretofore  in  like 
oases." '  Bolle,  J.,  "  It  ought  not  to  be  stayed,  tho1^rh  it 
hare  been  done  in  the  Common  Fleas,  for  it  was  too  arbi- 
trary for  them  to  do  it,  and  you  may  have  your  attaint 
against  the  jury,  and  there  is  no  other  remedy  in  law  for 
you,  but  it  were  good  to  advise  the  par^  to  suffer  a  new  trial 
for  better  satisfaction,"  We  may  take  it,  then,  that  in  the 
Puly  part  of  the  serenteentb  century  the  practice  of  revis- 
iag  and  setting  aside  the  verdicts  of  juries,  as  being  con- 
trary to  the  evidenoe,  was  first  introdooed,  or,  at  any  rate,, 
elaarly  recognized  and  estaUished.* 

>  ^Kpro,  p.  81. 
■  Stjie,  13B. 

*  Hales  IB  prolsblj  Sir  M.  Hala,  who  wu  ooewlaiiallj  •■>  callad.  aod 

WW  then  a  leailiDg  baniHai. 

*  A  Tsrj  iDtereKiiig  fact  ihoold  be  noted  here,  that  the  conitnoD-law 
oonrti  weie  probably  itined  np  to  ^rantiiig  new  triali  not  01117  ''7  ''" 
obeoleacence  of  attaint!  aad  the  Deed  of  controllinft  jnrie*  which  resalted 
trora  thftt,  but  by  the  aboHtton  ot  tbe  Star  Chkniber,  and  the  interfeMnee 
<d  Conrts  of  Eqoitj.  The  8tsr  Cbainbei  had  long  pnniBhed  jnron  lot 
fibe  f erdicta.  "  Not  to  few  as  fort;  jnriea  hare  been  pnniihed  in  thii 
conn  for  perim;  in  their  rer^cte  within  Sft;  jsan,"  layi  Hadaon,  speak- 
ing mzlj  in  the  aersntMnth  cenCniy  (Treatiie  on  the  Star  Chamber,  ColL 
Jnrid.  115).  Compare  tupra,  p,  139.  The  Star  Chamber  was  abolished 
in  1640  (St.  16  Cm.  I,  c  10),  aboot  Bre  jeta  after  Hndaon's  death.  In 
Martjm  r.  Jackson  (1674),  on  Um  mudou  to  let  aside  a  rerdict  on  thepMid 
■fflrmation  of  Hale,  C.  J.,  that  it  was  against  evidence,  Twiwien,  J.,  and 
Wilde,  J.,  nfnsed  a  new  triaL  Rainsford,  C.  J.,  was  for  it;  "Juries  are 
wiUnl  enongh,  and  denying  a  new  trial  bere  will  bnt  tend  jMwUes  into  the 
Chanoery."  a  E^e,  998.  See  1  Spenee,  Eq.  Jnr.  Ch.  TOO.  A  little  later 
thu  this  case  of  1674,  in  a  trial  at  GnUdhall,  the  mudmI  agnad  npon  a 
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Not,  bs  I  hare  aaid,  in  order  to  enforae  fiffecta&lly  tbe 
granting  of  new  trials  on  the  new  gronnda,  it  was  impot- 
qMcU  vudict,  mad  drew  np  the  notes  for  it.  "Thennptm  the  ChisMM- 
tke  (old  the  jawy  th>t,  it  being  mBtter  in  t»w.  It  wu  by  the  <!oiuim1  mi 
both  ndea  left  to  the  determinkdoD  of  the  conit.  The  foieman  of  the 
JIU7  .  .  .  ttAd  the  Chief-Jnttice  that  the  court  nor  connMl  ehonld  not 
make  anj  rerdict  for  them,  —  thej,  ■■  mn  Engliib  jjuj,  vonld  nuUie  their 
own  Terdicti  tbanwelTeei  and,  therenpon,  gare  a  geoenl  Terdict  for  tbe 
defendant.  Bat  there  being  a  bill  b  Cbanoei]'  depending  about  thi« 
matter,  and  an  injnnction  moTed  for,  after  thia  rerdict,  the  Lord  Chan- 
cellor Finch  dedated  that  he  had  formerly  10  great  an  opinion  of  London 
Jnrie*  that  if  bii  whde  eatate  lay  at  itake,  he  would  willinglj  try  it  by  a 
LoodtMi  jDij.  Bat,  Mja  he,  they  hare  bo  miibehaTed  themseUea  in  thia 
caoM  that  I  had  nther  aee  mj  booae  on  Bra  than  heai  of  inch  another 
Tardict.  And  theiefora  be  granted  a  perpetual  Injonction."  9  liUj*! 
Abr.  (ed.  17U)  TSS.  Lord  Nottingham  had  been  "  the  Lord  Chancellw 
Finch"  from  1*79  to  l&ei.  A  new  trial  waa  granted  in  1711,  after  like 
beharior  of  a  jnry  in  a  trial  at  bar.  R.  o.  Bewdley,  a  P.  WiUianm,  107. 
Compare  the  atrODg  language  of  Holt,  C.  J.,  in  Kianting  a  new  trial,  in 
Aah  V.  Aah  (Comb.  357). 

For  the  older  law  of  attalnta,  rertewi,  and  new  triali  in  our  American 
cotoniea,  eapeaally  in  Hanachnaetta,  we  a  laamed  note  by  Horaoe 
(Hr.  JiHtioe)  Gn?,  Qnlncy'i  Rep.  B9S-560,  5SS,  567 ;  6  Dane'i  Ah. c  I8«; 
Airier  p.  JackaM,  Quincy,  84  (1763),  9  Pick.  a6»-571 ;  Miller  r.  Baker, 
90  Pick.  SS5, 188-190.  In  HaMachneette,  ia  May,  1571.  a  law  wae  puMd 
In  r^ard  to  the  Teidieb  of  juiipe  in  civil  caeca,  proTiding  tliat  in  general 
they  ahonld  be  accepted  by  tbe  couita,  "  unlew,  upon  appareut  corruption 
ei  error  in  the  juiy  giving  In  tlieir  Terdict  contrary  to  law  01  eTidenca, 
tfaa  party  caat  iball  In  open  court  attaint  the  jniy,"  and  give  bond  with 
■me^  to  proaecnte  the  jnry  In  an  action  of  attaint  in  the  Conrt  of  Aaaiit- 
antL  Id  that  caac,  the  action  thall  be  tried  by  a  jury  of  twenty-four,  and 
if  "manifest  error  and  mistake"  be  fonnd,  the  party  complaining  is  to  be 
repaid  "  hia  full  damage  from  the  other  party  to  the  original  sniL"  If 
brlbeiy,  conspiracy,  or  other  corruption  be  fonnd  iu  the  jury  attiuated, 
Utej  an  to  be  punished  by  fine  or  imprisonment ;  but,  if  tbe  former  jury 
be  "acqaitted,"  they  are  to  bare  double  coats  from  the  accusing  par^, 
and  th^  rerdkt  is  to  stand  good.  Rec  of  Mass.  ir.  Part  1,  508.  Tweha 
yean  later,  on  8«f>tember  11,  IGM,  a  stringent  and  effectual  restiaining 
■tstnte  was  passed,  which,  after  reciting  that  this  prorislon  for  attaints  la 
attended  with  razious  miscbleb,  provides  that  the  attainting  paity  shaQ 
state  {d  writing  "  for  what  cause,  and  show  how  the  Mme  doth  appear  so 
to  be ; "  and  If  tlie  (brmer  rerdict  be  confirmed  that  he  shall  pay  "  to  the 
eoontry  "  a  flne  of  ten  pounds,  and  also  pay  for^  ahillings  to  each  of  the 
Mli'n'*^  jnryrau.    And,  fnrtber.  If  corruption  were  chatted  againat  the 
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taat  that  the  jnry  shoald  disolose  publiuly  what  they  bnew, 
so  that  the  court  could  tell  whether  they  really  did  go 
against  evidence  or  not.  The  courts  acted  accordinglj.  In 
1598,*  we  see  it  lecc^nized  that  a  juryman  may  commoni* 
cate  to  his  associates  privately  any  oral  or  written  infor- 
mation that  he  has,  if  not  induced  thereto  by  either  of  the 
patties.  But  in  1650,  in  Bennett  t>.  Hartford,*  it  was  laid 
down  that  a  juror  oagbt  to  state  publicly  in  court  on  oath 
any  snch  information,  and  not  to  give  it  in  private  to  his 
companions.  In  1656,'  a  barrister,  being  returned  of  the 
jury,  and  "  having  been  at  a  trial  of  the  same  cause  abouC 
twenty  years  past,  in  the  exchequer,  and  beard  there  great 
evidence,"  asked  whether  he  ought  to  inform  the  rest  of 
the  jury  privately  of  this,  or  conceal  it,  or  declare  it  in  open 
court.  The  court  ordered  him  to  make  public  declaration  of 
it.  He  did  so,  and  upon  merely  his  juryman's  oath.  Half 
a  century  later,  in  1702,*  the  same  duty  is  reported  to  have 
been  laid  down  in  general  terms  for  the  whole  jary :  "If  a 
jury  give  a  verdict  on  their  own  knowledge,  they  ought  to 
tell  the  court  so,  that  they  may  be  sworn  as  witnesses.  And 
the  fair  way  is  to  tell  the  court  before  they  are  sworn  that 
they  have  evidence  to  give."  And  so  our  modem  doctrine 
grew  up.* 

llrtt  }nT7,  th«7  ehkll  hsTe  bd  action  for  lUnder,  jointlj  or  Mrenllj.  •gaimt 
the  attaititiog  f»ttj,  and  be  ihall  be  furthei  fiaed  u  the  court  thlnka 
meet,  tud  ihall  pay  doable  coeti  to  the  other  pAitj  and  doable  iotenM 
on  the  former  Tordict.  Recof  Maat.T.4i9.  Thli  atatote  end  denlf  checked 
attaint^  and  it  toaj,  perhspe,  hare  pat  an  end  to  them.  Immediatelj 
before,  the  record*  ihow  mail;  eaeea.  Aftenrarde  three  casea  are  recorded, 
In  the  folloiring  March,  and,  about  a  year  later,  me  caae.  In  exatnioing 
the  record!  of  the  Court  of  Aniatwilt  bx  several  ^ean  after  this.  I  mm 
no  other  case. 

I  GraTBS  B.  Short,  Cni.  EI.  61S.    Compare  Vanghan,  135.  149. 

*  Style,  aas;  s.  o.  Kmifc,  Stjle'a  Heg.  (aded.),  17H. 

*  Poke  D.  Ventris,  a  trial  at  bar.  Trials  par  Pali.  c.  1 !  (9th  ed.  p.  a5B). 

*  Pow}«  V.  Qonid,  7  Hod.  1 ;  r.  c.  AnonTmons,  1  Salic.  405 ;  Holt.  404. 

*  Supra,  p.  170,  n.  The  giTing  of  teatimoiir  by  the  jar/,  althoQKh  not 
common,  \a  nov  irell  rscogniied.  I  am  tempted  to  mention  a  recent  caae 
in  New  York,  reported  to  me  b;  a  friend.  In  the  United  Statei  Circnit 
Cout,  in  the  City  of  New  York,  in  189S,  in  a  criminal  caae,  om  4^  the 
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Ab  regards  criminal  oaaas,  the  doctrine  of  new  trials  had 
to  pay  regard  to  the  pleasure  and  iuterests  of  the  crowu,  on 
the  one  aide,  and,  on  the  other,  to  coasiderations  of  mercy 
for  the  accused,  and  especially  to  the  ancieat  maxim  that 
saved  a  man  from  being  put  a  second  time  in  jeopardy  of 
life  or  limb.  And  so  that  extension  of  the  scope  of  new 
trials  which  went  on  during  the  seventeenth  century  had 
only  a  partial  operation  in  criminal  casee.  As  regards  a  new 
trial  after  scquittal,  "  It  was  never  yet  known,"  said  Chief* 
Jastice  Pratt,  in  1724,'  "  that  a  verdict  was  set  aside  by 
which  the  defendant  was  acquitted,  in  any  case  whatsoever, 
upon  a  criminal  prosecution."  And  as  to  a  new  trial  upon 
a  conviotion,  it  has  been  said  that  the  case  of  "  Simons,  the 
Jew,"  in  1752,  for  perjury,  was  the  Bist  one  in  which  a 
new  trial  had  been  allowed  "  to  any  person  who  had  been 
convicted  of  a  criminal  oSence."  * 

Both  of  these  statements  must  be  qualified.  In  1660,* 
"two  cases  were  cited,  wherein  new  trials  had  been  granted 
on  the  king's  behalf."  These  cases,  indeed,  were  disposed 
of  by  Twisden,  J.,  as  having  been  "  in  the  late  tronblesome 
times,  and  by  the  party's  assent ; "  and  in  the  principal  ease, 
one  of  acquittal  on  an  indictment  for  perjury,  it  was  held, 
that  no  new  trial  could  be  had  on  the  king's  behalf.  But 
Wyndham,  J.,  a  lawyer  of  great  experience  and  a  very  able 
judge,  "  held  it  grantable,  it  not  being  toaobing  life."  The 
doctrine  of  the  last  case  was  held  in  later  cases,  in  1661  and 
1663.*    In  one  of  these,*  on  an  application  for  a  new  trial, 

jDiTinea  who  ancUistoad  Fieneh,  wm  fwom  to  act  u  iDterpreter,  sod 
aerred  in  the  doable  ckpMcIt;  tbrongli  tbe  whole  trial.  Ex  Tthlimi  Llojd 
McKim  Oarriaoii,  £»(.,  sd  tb«  New  York  bu. 

1  The  King.  v.  JoDM,  8  Mod.  SOI,  SOS.  And  ao  Id  1S9I  in  R.  o.  I>aTii, 
1  Shower,  336,  "a  new  trial  woa  denied,  for  tbat  tbe  coart  aaid  there 
could  be  no  precedent  ihown  for  it  in  case  of  aeqaiCtaL" 

■  19  How.  St.Tr.e9S,  n. 

*  Tbe  King  n.  Bead,  I  Lev.  9. 

*  lb.  Also  R.  B.  Bowden,  1  Keble,  134.  Tbe  King  v.  Jaekaon,  1  Lev. 
IM. 

*  The  King  v.  Fenwlck  and  Holt,  1  Sid.  153  (1663) ;  s.  o.  ai  Vinen'a 
AIn.  4TB. 
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after  an  acquittal  of  perj  iiry,  Wyndbam,  Justice,  diBsenting, 
aaid  that  a  new  trial  might  be  giaated  in  perjury ;  "the 
books  are  only  to  the  point  that  a  man's  life  shall  not  be 
twice  in  jeopardy  for  one  fault  j  but  in  this  case  the  punish- 
ment does  not  reach  to  life."  But  the  view  of  the  majori^ 
(Hyde,  C.  J^  Eelyng,  and  Twisden,  J.),  as  stated  in  a  MSS. 
of  Kelyng,  was  that "  no  [new]  trial  ought  to  be  where  the 
party  was  once  acquitted  for  any  crime  that  concerns  life  or 
member,  or  which  would  make  the  party  infamous ; "  and 
the  reasons  are  given  that  "  on  a  new  trial  bis  adversary 
would  see  where  he  failed  and  might  use  ill  means  to  prove 
what  he  failed  in  before ;  and  that  upon  search  no  prece- 
dent was  found  that  ever  any  new  trial  was  granted  in  such 
oase,"  except  the  two  above  mentioned.' 

On  the  other  hand,  as  to  the  case  of  ono  who  had  been 
convicted,  —  in  1663,  in  a  case  growing  oat  of  the  same 
transaction  as  that  in  the  E.ing  v.  Fenwiuk,*  viz. :  in  a 
criminal  information  against  Sir  John  Jackson,  for  subor- 
nation of  perjury,*  a  new  trial  was  refused,  for  one  who 
had  been  found  guilty.  This  was  followed  in  repeated 
cases,  and  it  was  declared  that  "  there  can  be  no  trial  d« 
novo  for  or  ^i;ainst  the  king."  * 

But  this  was  not  a  permanent  state  of  things.  Cases  of 
great  hardship  appeared,  and  in  a  few  years  the  course 
changed.  In  1673,*  on  an  application  for  a  new  trial* 
after  a  conviction  on  an  information  for  perjury,  the  conrt 
of  King's  Bench  was  evenly  divided,  Twisden  and  Bains- 
ford  still  adhering  to  their  former  views,  while  Sir'M.  Hale, 
the  new  Chief-Justice,  and  Moreton,  "  conceived  that  after  a 
conviction  a  new  trial  may  be  had  on  such  circumstances," 
^viz.,  of  surprise.     In  this  case,  however,  it  was  found 

1  SI  Tiner'i  Abr.  4TS,  S,  marfpn.    ComptiB  *.  c.  I  K»bl«,  MS. 
■  Stpm,'^.  ITS. 

*  PrimUe  V.  StckatM,  I  Keble,  H8,  638.  839. 

*  Ths  King  v.  L«wiD,  S  Keble,  99S ;  Tbe  King  v.  Hwchsot,  fk  403 
n»otliiD  IS6B).    8m  (iipnt,  p.  163. 

*  Tha  King  r.  Haimia,  a  Eeble,  769. 
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that  the  allegation  of  surprise  was  untrue.  Bnt  two  years 
later,*  after  a  conviotion  on  an  indictment  of  perjaiy,  a  new 
trial  was  granted  and  preoedents  were  found  for  it :  "  Though 
upon  Sir  John  Jackson's  case  it  were  held  that  no  new  trial 
can  be  after  acquittal,  yet,  per  cttriam,  in  cases  of  con- 
viction a  new  trial  may  be ;  and  so  was  Turner's  case,  who 
after  coQTiction  of  barratry  had  a  new  trial  and  was  ac- 
quitted, and  so  was  Primate's  case,  Abbot's  man.  And  per 
etiriam  a  new  trial  was  granted."  *  Hereafter  this  doctrine 
was  followed;  and  so,  in  1681,*  on  a  like  application,  we 
read  that,  "  On  precedents  cited  by  Dolben,  Justice,  that 
in  the  time  of  Lord  Hale  [Chief-Justice  from  1671  to  1676] 
a  verdict  against  one  Jackson,  of  Worcestershire,  for  perjury 
in  a  case  of  Bimony,*  but  given  against  the  evidence  was  set 
aside,  and  other  precedents  shown  to  the  same  purpose,  — 
l^  the  whole  court  this  verdict  against  Smith  was  set  aside 
likewise,  with  consent  of  the  Iiord  Pemberton  [lately 
become  Chief-Justice]  who  at  first  doubted  as  a  thing 
unusual.     And  a  new  trial  was  awarded." 

It  was  only  after  these  doubts  and  Ticissitudes  that  the 
practice  in  criminal  oases  came  to  be  settled  in  its  existing 
shape.  It  became  possible  at  length  for  Hawkins,  in  1721,* 
to  say ;  "  It  is  settled  that  the  court  cannot  set  aside  a  ver- 
diet  which  acquits  a  defendant  of  a  prosecution  properly 
criminal,  as  it  seems  that  they  may  a  verdict  that  convicts 
bim,  for  having  been  given  contrary  to  evidence  and  the 
directions  of  the  judge,  or  any  verdict  whatever  for  a 
mistrial."  *  "  As  to  acquittals,  the  practice  of  the  courts," 
said  the  court  (Lord  Coleridge,  C.  J.),  in  1881,  in  Queen  v. 

■  S.  D.  LMham,  3  Keble,  lU. 

'  And  so  ag^in  in  16TB,  in  B.  v.  Conialitu,  a  KftUe,  S35. 

*  B.  n.  Rmitb,  T.  Jodm,  163 ;  >.  c.  S  Showei,  189. 

*  Probkblj  tbe  Kiag  v.  Hannii,  w^ro. 

*  P.  C.iLc.47,  ■.IKlrted.). 

■  laamiitriml.thetheoiTuithattheacensedbMiiotbMDpntin  JMpMdj; 
AinadBl'*  cMe,  G  Coke  U  b,  in  1596,  where  ooe  wm  fonod  gmXtf  at  mncdn, 
bnt  indgment  vu  arrested  and  a  dbw  vtmrt  awardsd,  on  aecoaat  of  a 
Kiitrial,  —  the  lint  jaxj  being  of  a  wrong  tmiim. 
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Duncan,*  "has  been  settled  for  centnries,  and  ia  that  in 
all  oases  of  a  criminal  kind  where  a  prisonei  oi  defendant 
is  ia  danger  of  imprisonment  no  new  trial  Till  be  granted 
if  the  priaoner  or  defendant,  having  stood  in  that  danger, 
has  been  acquitted." 

Even  after  a  conviction,  the  English  practice  alloved 
no  new  trial  in  capital  oases.  A  single  case  to  the  con* 
trary.  Queen  v.  Scaife,*  in  1851,  was  explained  away  in 
the  Privy  Council,  in  B.  v.  Bertrand,*  and  was  never  foU 
lowed  in  England.  In  the  last-named  oa«e,  from  New 
South  Wales,  Sir  John  T.  Coleridge  for  the  court  said : 
"  The  course  of  the  general  argument  for  the  respondent 
was  of  this  sort :  It  seemed  not  to  be  very  seriously  denied 
that,  except  for  the  precedent  of  The  Queen  v.  Scaife  the 
court  below,  in  making  absolute  the  role  for  a  new  trial, 
had  introduced  a  new  practice ;  but  it  was  said  that  this 
was  in  analogy  with  the  whole  proceeding  of  our  courts  of 
justice  in  regard  to  new  trials ;  that  as  to  these,  as  in  many 
other  instances,  a  wholesome  improvement  in  our  law  had 
been  made  and  established;  that  this  improvement  bad 
been  made  in  the  exercise  of  a  wise  discretion,  and  perhaps 
inherent  powers,  for  the  advancement  of  justice ;  that  new 
trials  had  commenced  in  civil  matters,  and  advanced  in  them 
gradually,  and  upon  consideration,  from  one  class  of  cases 
to  another ;  that  thence  they  had  passed  to  criminal  proceed* 
ings,  first  where  the  substance  was  civil,  though  the  form 
was  criminal,  and  thence  to  misdemeanors,  such  as  perjury, 
bribery,  and  the  Like,  where  both  form  and  substance  were 
criminal.  Hitherto  it  was  admitted  that  they  had,  except 
in  the  instance  of  The  Queen  v.  Scaife,  stopped  short  of 
felonies,  but  that  the  principle  in  all  was  the  same;  and 
that,  where  there  was  the  same  reason,  the  same  course 
ought  to  be  permitted.  There  may  be  much  of  truth  ia 
this  historical   account;   and  if  their  lordships  were   to 

*  T  Q.  B.  D.  I9S.  t  IT  Q  B.  D.  138. 

•  L.K.  I  P.  C.  sac  (18BT). 
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pursue  it  into  details,  it  might  uot  be  difficult  tp  sliow 
how  irregular  the  oourse  has  been,  and  what  anomaliee,  and 
even  imperfections  perhaps,  still  remain.  But  they  need 
not  do  this ;  it  is  enough  to  say  they  cannot  accept  the 
conclusiOD :  what  long  usage  has  gradually  established, 
howcTer  first  introduced,  becomes  law ;  and  no  court,  nor 
any  more  this  committee,  has  jurisdiction  to  alter  it" 

In  this  country,  after  a  conviction,  new  trials  are  generally 
allowed  in  all  criminal  cases.  After  an  acquittal,  they  are 
not  aUowfld;  but  even  here  there  are  exceptions,  as  in 
Connecticut.* 

We  have  now  traced  the  attaint  to  its  end,  and  have 
brought  out  its  modern  substitute.  During  the  last  two  or 
three  centuries  many  interesting  things  have  grown  out  of 
the  changes  in  the  jury. 

The  statutes  of  the  sixteenth  and  seventeenth  centuries, 
requiring  two  witnesses  in  certain  cases,  or  sometimes  one 
witness,  were  a  limitation  upon  the  power  of  the  joiy; 
before,  they  need  have  no  witnesses  at  all.* 

>  SUts  n.  Lm,  6S  Coon.  SSS,  in  ISM.  For  k  cniioiu  pmruiQii  tn  lowm 
bj  which,  io  caw  at  Mqnittal,  qnettion*  of  Uw  idb]'  be  curied  np  bj  tha 
Stau,  bat  withont  attj  power  Jn  the  oonrt  to  rerene  the  action  of  cha 
lower  court.  Me  HcClain'a  Annot  Code  of  Iowa,  a.  H9S4,  Warabangli,  Stnd; 
of  Case*,  3d  ed.  a.  6S.  The  aame  thing  waa,  in  fact,  done  in  Com.  o. 
Steiinlinj;.  166  Pa.  400  (ISM),  a  lingnlar  caar,  for  which  I  am  indebted 
to  my  colle«§:De,  PiofeMor  Beale.  See  Qoincy'i  Rep.  698,  559,  965,  for 
matter  lelaUng  to  oai  colooial  period. 

■  Fortheatatntearelatiugtotreaaan.aBe  Foster, Dim.  of  HlghlVeaaon, 
c.  iii.  a.  S.  In  16S3,  a  statnte  waa  pwaed  (St.  31  Jac  I.  c.  ST)  pnuiahiof;  with 
death  "  as  in  caae  of  morder,"  the  muthen  of  bastard  children  ccDcealini; 
the  death  of  the  children,  uiilen  "  by  una  witoeas  at  least,"  it  were  proved 
that  the  child  were  horn  dead.  Hale  (P.  C.  ii.  389]  tells  ns  that  "  I  hare 
always  taken  it  to  he  a  proof  bj  one  witness,"  if  one  who  had  seen  the 
child  testified  to  circnmBtances,  snchaahaTingnobairor  naila.  which  mwle 
it  prohahle  tha*  the  child  was  bom  dead,  — a  hnroane  cooetniction  which 
regarded  snfficientl;  the  main  purposes  of  the  statnte.  Tt  should  be  added 
that  this  statute  waa  aimed  at  the  same  misohief  as  a  similar  French  one 
of  1556,  in  the  reign  of  Henry  II..  imposiug  death  nnlesg  the  woman 
ahonld  hare  declared  her  state  and  called  in  witoesaee  {tamoigimgt  mffir 
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The  prooesg  of  laying  down  rules  of  presumption  and 
fixing  apon  eridence  &  prima  faeia  or  ooncluBire  qoalit;, — 
always  an  incident  of  judicatare,  —  was  yet  Immensely 
Btimolated  by  the  jury.  A  legislatiTe  illnstratioo  of  this 
ia  seen  in  the  "  Statute  of  Stabbing,"  *  in  1603,  fixing  upon 
oertain  acts  the  quality  of  malice  afoiethonght,  "although  it 
cannot  be  prored ; "  a  law  made,  as  the  juices  dedared  in 
.  1666,  in  Lord  MoTley*s  case,* "  to  preTent  the  inconveniences 
of  juries,  who  were  apt  to  beliere  that  to  be  a  provocation 
to  extenuate  a  murder  which  in  law  is  not" 

There  is  reason  to  surmise  that  a  leadii^  motive  in  the 
enaotmeut  of  that  comprehensive,  but  strange  and  very 
un-English  piece  of  legislation,  the  Statute  of  Frauds,  was 
found  in  ^le  uncertainty  that  hnng  over  everything  at  a 
period  when  the  law  of  proof  was  so  unsettled.  It  will  be 
remembered  that  it  waa  then  a  very  critical  time ;  that  the 
attaint  as  an  operative  thing  had  vanished,  while  the  law  of 
new  trials  was  iu  its  infancy,  and  the  rules  of  our  present 
law  of  evidence  but  little  developed.* 

But  the  greatest  and  most  remarkable  oSsboot  of  the  jury 
was  that  body  of  excluding  rules  which  chiefly  constitute 
the  English  "  Law  of  Evidence."  If  we  imagine  what 
would  have  happened  if  the  petit  jury  bad  kept  up  the 
older  methods  of  procedure,  as  the  grand  jury  in  criminal 
oases  did,  and  does  at  the  present  day,* — if,  instead  of 

tant]  of  the  erenti  in  qaestioa.    This  laqairament  wu  the  oniial  and 
familiu  one  of  the  Mrlj  period!  of  oni  own  law.      8m,  for  uwnple, 
Bracttm,  147,  as  to  the  requind  complalLt  In  MM  of  tape. 
>  St.  I  Jac  I.  c-  8. 

*  Rel^R  (old  ed.)  5S. 

*  See  Harr.  Law  Rot.  it.  91.  I  am  IneUned  to  the  conjectnie  that 
like  KMOUR  helped  to  the  enactinf;  of  "  An  Act  tat  Deteradning  Diffei^ 
ences  hj  Arhitiation,"  St.  9  Wm.  nl.  c.  IG  (IflSS). 

*  Two  Mnturiea  ago  the  grand  jnr;  came  nsar  loiilig;  its  andent 
methods.  Id  Shaftechnic'a  can,  S  How.  St.  Tr.  TS9  (November,  IfiSl). 
the;  were,  in  fact,  compelled  to  receive  their  evidence  pnhlicly  in  conrt. 
But  the  vifcoroni  protest*  of  the  jfxrj  and  tha  fmitkM  ontoome  of  tlw 
attempt  led  to  an  ahandonment  of  It. 
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hearii^  witneases  pnbliclfi  under  the  eye  of  the  judge,  it 
had  heard  them  privately  and  without  any  judioial  super- 
vision,  it  is  easy  to  see  that  our  law  of  evidenoe  never 
would  have  taken  shape ;  we  should  still  be  summing  it  all 
'up,  as  Henry  Pinch  did  at  the  beginning  of  the  seventeenth 
century,^  L'evidence  al  Jtirie  eat  queottnqite  ehoee  que  terva 
U  partie  a  prover  Pusua  pur  luy.  This  tt  is,  —  this  judi- 
cial oversight  and  control  of  the  process  of  introducing 
evidence  to  the  jury,  that  gave  our  system  birth ;  and  he 
who  would  understand  it  must  keep  this  fact  constantly  in 

In  dosii^  this  long  story  of  the  development  of  the  jury, 
one  or  two  remarks  present  themselves.  Perhaps  the  reader 
may  have  found  himself  wondering  that  the  enlightened 
ideas  of  proof  which  prevailed  in  Bome  should  not  have 
survived,  in  some  sufficient  degree  to  have  saved  the  men 
of  the  Middle  Ages  from  repeating  all  over  ^ain  the  an- 
cient experience  of  Bome  in  its  days  of  barbarism.  In 
such  oases  we  have  to  remind  ourselves  not  only  of  the 
astonishing  persistence  of  national  habits,  but  also  of  the 
fact  that  human  experience  is  incommunicable  when  men 
and  nations  are  not  prepared  to  learn  from  it.  Civilization 
is  not  a  matter  of  particular  centuries,  —  the  later  ones ; 
bat  of  a  particular  stage  of  human  development.  It  is  as 
Dr.  Arnold  said :  "The  largest  part  of  that  history  which 
we  commonly  call  ancient  is  practically  modem,  as  it  de- 
scribes society  in  a  stage  analogous  to  that  in  which  it  now 
is,  while  on  the  other  hand  most  of  what  ie  called  modern 
history  is  practically  ancient,  as  it  relates  to  a  state  of 
things  which  has  passed  away."  * 

And  agiun,  if  the  reader,  in  ranning  over  these  chapters, 
has  wondered  that  the  movement  was  so  slow,  that  men 
should  lie  enslaved  to  forms  and  habits  so  long  after  the 

1  NomoUchnia,  61  I  (1613). 
*  Thncfdidee,  i.    Appoidix  1. 
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meaning  had  left  them,  that  they  should  fail  to  make  some 
obvious,  slightlj-uew  application  of  priuciples  already 
grasped,  and  should  wait  for  centuries  before  this  is  done, 
TO  may  reflect  that  this  same  thing  appears  all  through 
human  history.  Perhaps  it  will  be  otherwise  aa  the  supe- 
rior and  elect  minds  of  our  race  come  to  find  an  audience 
among  the  men  of  their  ova  day — a  thing  more  and 
more  happening  aa  swift  means  of  communication  make 
all  men  neighbors.  But,  meantime,  we  are  helped  to  under- 
stand  this  fumbling  and  wandering  of  i  the  human  mind,  in 
the  region  which  we  have  been  considering,  and  the  strange 
lingering,  just  out  of  reach,  of  conceptions  and  modes  of 
proof  which  seem  to  ns  the  only  possible  ones,  by  notioit^ 
what  has  happened  elsewhere.  Of  the  art  of  printing  Fal- 
:graTe  has  said:  "The  most  remarkable  point  in  the  history 
of  this  art,  which  has  been  destined  to  change  the  moral 
.aspect  of  the  globe,  is  not  its  so-called  discovery  by  Guten- 
'berg  or  Koster,  but  the  great  length  of  time  which  elapsed 
'before  it  was  put  in  use  by  the  nations  of  western  Christen- 
dom."' This  bit  of  human  history,  then,  which  we  have 
rbeen  studying,  is  simply  of  a  piece  with  all  the  rest. 

1  Bitt  ADgJo^Suou,  isa 
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CHAPTER  T. 

LAW  AMD  FACT  IN  JITRT  TRIALS. 

Is  tiftcing  the  long  history  of  the  jury  and  the  way  in 
which  it  has  come  to  be  a  body  of  judges,  we  have  remarked 
the  necessity  of  separating  law  from  fact,  and  have  seen 
how  great  a  part  tiiis  requirement  has  played  in  shaping 
oar  whole  legal  system. 

Sometimes  the  discrimination  between  law  and  fact  in 
its  relation  to  jury  trials  is  identified,  in  legal  discussions, 
with  the  distinction  between  what  matter  is  for  the  court 
and  what  for  the  jury.  When  that  happens  attention  is 
drawn  at  once  to  an  important  hint,  namely,  that  the 
ingniry  relates  only  to  the  issue,  —  to  the  law  and  fact 
which  are  complicated  in  the  ultimate  proposition  in  dis- 
pute. It  is  only  with  the  issue  that  juries  have  any  neces- 
sary concern;  as  regards  everything  else,  no  question  need 
arise  bb  to  what  is  for  the  jury  and  what  for  the  court. 
But  beyond  this  anggestion  we  have  got  no  real  help,  in 
attempting  to  fix  the  meaning  of  law  and  fact,  from  this 
identification.  To  be  told  that  law  is  for  the  court  and 
fact  for  the  jury,  to  hear  again  the  familiar  Latin  that  ad 
yuaestionem  facti  non  respondent  Jttdice*,  ad  quaestionem 
jurtK  non  respondent  jvratorea,  enlightens  us  not  at  all  as 
to  the  true  discrimination  between  fact  and  law.  How 
then  shall  we  arrive  at  the  right  distinction? 

I.  In  trying  to  answer  that  question  let  us  ask  what 
exigency  it  was  that  called  for  juries,  inquests,  and  assizes. 
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Why  were  they  created  ?  The  ansirer  to  this  question  is 
intimated  when  we  read  their  oath,  and  the  old  preoept  to 
the  Bheriff  for  sammoning  them.  He  was  to  summon 
those  "  who  best  can  and  will "  veritatem,  dieert.  ■  The 
jurors  in  the  assize  of  novel  disseisin  swore,  one  after 
another,  as  Bracton  gives  it  in  his  Latin,'  "Boc  aitditit, 
juttitiarii,  quod  veritatem  dicam  .  .  .  de  teaetnento  da 
quo  visum  feci;"  and  their  verdict  was  this  promised 
veritatia  dictum.  They  were  wanted,  in  a  pending  legal 
controTersy,  where  the  parties  were  at  issne  on  some 
qaestion  of  fact,  to  say  what  the  fact  was,  and  the  phrase 
for  this  matter  of  fact  was  "rei  veritat."^  The  truth  of 
the  thing  about  what  1  About  all  sorts  of  questions.  Was 
a  party  in  possession  of  something?  Did  he  disseise  some- 
body ?  Had  he  put  his  seal  to  a  paper  ?  Did  he  enfeoff 
another  of  land?  and  what  land?  What  was  the  con- 
suetudo,  the  custom,  of  such  a  place  ?  Was  a  person  legiti- 
mate, a  nativut,  an  idiot,  or  insane  7  These  are  the  same 
questions  that  juries  pass  on  to-day,  having  in  them  the 
same  elements  of  opinion  and  of  law,  compounded  with 
those  simpler  features  which  catch  the  eye  and  ear;  ques- 
tions of  "  fact,"  as  we  say.* 

^ow  although  juries  had  only  to  do  with  au  istus  of 
fact,  yet  questions  of  fact,  in  any  exact  sense,  were  by  no 
means  limited  to  the  issue.  The  courts  settled  a  great 
many  questions  of  fact  for  themselves;  they  could  not 
take  a  step  without  passing  upon  such  questions.  Was 
the  deed  that  was  put  forward  in  pleading  "rased"  or 
not  ?  If  a  party  claimed  the  right  to  defend  himself  as  a 
maimed  person,  was  it  really  mayhem  ?    Was  a  person 

1  FoL  185. 

•  Very  early  InstMicee  o!  the  use  of  the  term  iki'  eeri'iat,  for  onr  wort 
"  fact,"  mAy  be  neen  io  Bnmnei',  Schw.  88,  95,  »nd  1 09,  and  Bigelow,  PL 
A.  N.  114, 100,  308,  311,  358. 

*  Donbtleu  tbe  old  cnstomwy  law  knew  little  of  nsr  dutinction  of  law 
and  iBct.  Bnuiner,  Schw.  47-^8,  39S.  Ths  fiading  of  the  old  eonn*- 
ludiatt  may  be  likened  to  agcertainlng  the  Jadum  of  a  (rtatato  in  modem 
timee.    See  Bmnner,  Schw.  389,  P.  8l  M.  Bitt.  Eng.  Law,  L  81. 
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who  pieseDted  himself  and  claimed  to  he  a  minor,  really 
under  age  ?  A  stream  of  questions  as  to  the  reality,  the 
rei  veritaSf  the  fact,  of  what  was  alleged  before  the  justices 
was  constantly  pouring  in.  A  prisoner,  for  example,  had 
confessed;  on  being  brought  Into  coutt,  he  declared  that 
it  was  by  duress  of  his  jailer.  Was  this  so  ?  To  find  this 
out  the  justice  took  the  short  cut  of  sending  for  several  of 
the  fellow-prisoners  and  the  jailer,  and  questioning  them 
all  in  the  prisoner's  presence;  and  he  found  that  it  waa 
not  tme.*  This,  again,  is  just  as  it  is  to-day.  Courts 
pass  upon  a  vast  number  of  questions  of  ^t  that  do  not 
get  on  the  record,  or  form  any  part  of  the  issue.  Courts 
existed  before  juries;  juries  came  in  to  perform  only  their 
own  special  ofBce;  and  the  courts  have  always  continued 
to  retain  a  multitude  of  functions  which  they  exercised 
before  ever  juries  were  beard  of,  in  ascertaining  whether 
disputed  things  be  true.  In  other  words,  there  is  not, 
and  never  was,  any  such  thing  in  jury  trials  as  an  allot- 
ting of  all  questions  of  fact  to  the  jury.  The  jury  simply 
decides  some  questions  of  fact.  The  maxim  ad  ptaettionem 
faeti  non  retpondmt  jtidieet,  ad  quaettiontm  juris  non  re- 
tpvndent  juratorM,  was  never  true,  if  taken  absolutely.* 
It  was  a  favorite  saying  of  Coke,  in  discussing  special  ver- 
dicts; and  in  Isaaok  v.  Clark*  he  attributes  it  to  Bracton; 
but  that  appears  to  be  an  error;  a  careful  search  for  it  in 
Bracton  has  failed  to  discover  it.  It  seems  likely  that  this 
formula  took  shape  in  England  in  the  sixteenth  century.' 
»  Y.  a  30  *  81  Edw.  L  M3  {area  a.  d.  ISOO).  "Ecet,"  m,j»  the 
JDirtiM,  "  lecii  teMtri  >'■  pritami  ItUlJicanhir  coram  vMi,  .  .  ,  Vi*  ta  aliud 
aliqaid  dicer*  t " 

*  Thii  "  dtcantatvm,"  h  Vsnghan  called  It,  in  hU  funons  ofteion  in 
BnclieU'i  case  (Tsnghui,  135),  appeu*  in  a  rariety  of  formt  i  a  commoii 
one  u  that  in  the  t«xt,  Bnlatrode  (fl.  S04  and  SOS)  makea  Coki  atjjuiu- 
ptritiu  [and  ao  Itolle,  i  13S),  tai  juriiprudrnta,  liutead  otjudica. 

*  Holle,  L  p.  183  ;  1.  0.  9  Bnlot.  p.  314  (1613-U). 

*  Btener,  Eng^  Geecbw.  i.  eb-  S.  i.  SB ;  ch,  S,  a.  40.  Beat,  Et.  b.  BS,  note, 
MCBis  to  be  in  emx  wbea  he  tuderstandi  Bonnier,  Preuni,  Sth  ed.,  L 
s.  I  IB,  to  H>f  that  the  maxim  "haa  been  long  known  on  the  ContiDent." 
Bonnier,  in  diacnadng  the  qnertios  whether  the  jodge  it  bound  hj  tha 
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But  the  maxim  was  never  meant  to  be  taken  absolutely. 
As  I  said,  it  is  limited  to  questions  with  which  the  jury  baa 
knawen  of  experts,  does  fadeed  rafei  to  "  le  TJeil  adage  nuJ  k  pnipos 
repTDdnit  per  ceiUun*  antelin  modBnies,  ad  quoeitlanem  /acti  rttpoiidtiit 
juratara,  ad  qaatsliimtn  jiirii  reipfmdmt  judica  ;  "  bnt  this  writer  ipoke 
■■  one  fuoiliu  with  the  phiaaM  of  Eo^ish  legal  litenitnre.  Tho  abaence 
of  any  refereacs  to  the  maxim  id  cither  continental  sathon  to  whom  I  have 
had  anj  referenw  or  access,  leads  me  to  think  that  Bonnier  was  merely 
qaoting  It  vitil  adage  from  onr  law.  Coke  leemi  to  hare  spawned  I^tin 
maxims  freelj.  Is  this  also  his  ?  and  so  hie  leference  to  Bracton  merelv 
to  an  anthority  for  the  doctrine,  and  not  the  phiaae  1  In  those  dajs  of 
poljglot  law  it  was  esaj  for  a  man  to  alip  hock  and  forth  between  his 
English,  and  his  Latin  and  law  French.  "  Come  Bractan  ttt "  is  the  ez- 
preaiian  that  BoUe  pats  into  his  month.    Bolstrode  merely  has  it,  "  At 

BiSCtOD." 

It  has  been  saggestad,  inssmnch  as  Bnlstrode  makes  Coke,  after  giving 
theLatiD  maxim,  say:  "as  Bracton, commentaries  in  Am;  Townaend's 
ease,  lOl.  iii.,"  that  Biacton  may  be  a  misprint  for  "  Plowden,"  whose 
reports,  after  the  omal  fashion  of  that  period,  he  cites  as  "  commeDtaries." 
Bat  this  does  not  help  matters.  While  it  is  true  that  in  the  case  of  Amj 
Townsend  counsel  deal  with  the  subject,  and  point  ont  the  different  duties 
(rf  conrt  and  jury,  yet  neither  in  Plowden's  original  French  nor  in  the 
English  translation,  is  any  maxim  given,  whether  lAtiu  or  other,  Bnl- 
strode'!  pnnctnation  is  nothing ;  it  is  always  meaningleM.  HoreoTer,  if 
we  conld  dispose  of  Bnlstrode's  report  in  the  way  snggetted,  it  woald  «till 
leave  ODexplained  the  contt  Bracion  ttl  of  BoUe't  report.  Amy  Town- 
send's  case  was  argued  in  15S3,  in  the  first  year  of  Hary.  Boiler,  J.,  in 
theDeanotSt.  Asaph's  case,  31  How.  St.  Tr.  947  (1783),  incha^g  the 
Jury,  after  having  cited  a  case  at  the  end  of  the  Berenteenth  centnry,  «ars, 
"  If  one  goes  still  farther  back,  we  find  it  settled  as  a  principle  which 
admits  of  no  dispcte,  and  laid  down  so  early  as  the  leign  of  Qneen  Eliza- 
beth as  a  maxim,  that  ad  quaetlioium/acti  rttpondrnt  jamlores,  ad  guaetli- 
ontmjnrit  reipondent  judietM.  And  in  .  .  .  Bnshell's  case  the  same  maxim 
is  recognized  negatively,  namely,  ad  qvaaliiMtai  facti  non  TOpondenl  Judi- 
ett,"  etc.  Bailer  gives  no  more  definite  reference  Co  his  aathority  in  Elita^ 
beth'atime,so  that  this  does  not  carry  nsback  of  Coke's  reports,  in  which 
the  maxim  frequently  occnts.e.  ^.,  in  Friddle and  Napper'i  case,  llCo.  Sb, 
10b  (lUia),  in  Edward  AUhani's  case,  B  Co.  148,  IS5  (1610).  the  Abbot  of 
Strata  MeTcella'Bcase,9Co.!«,S9  (1990-1),  and  Dowman's  caie.ii.Tb. 
IS  {1986).  It  should  be  ramarked  of  Coke's  reports  that  althongb  the 
maxim  is  sometimes  fonnd,  as  in  the  last-named  case,  in  the  course  of  a 
statement  of  a  judge's  opinion,  that  is  no  dear  Indication  that  these  ar« 
the  judge's  words.  Coke's  method  of  reporting  thickly  interlards  the  state- 
ment of  both  conrt  and  cooiwel  with  his  own  diAcnnire  talk.  A  comparison. 
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to  do;  it  relates  only  to  isEmes  ot  fact,  aad  not  to  the  inci* 
dental  qnestions  that  epring  np  before  the  parties  are  at 
issue,  and  before  the  trial;  and  so  of  many  of  thoae  which 
present  themselves  during  the  trial.  The  maxim  has 
nothing  to  do  with  matters  of  eridence,  but  only  with  a 
limited  class  of  questions  of  fact;  namely,  questions  raised 
by  the  pleadings,  qnestions  of  ultimate  fact.' 

If,  then,  we  limit  the  inquiry  to  the  issue,  in  what 
sense  and  how  far  is  the  maxim  true?  It  is  true,  (a)  As 
stating  the  great,  general  rule  that  the  regular  oommon- 
lav  mode  of  trying  questions  of  fact  is  by  jury.  For 
example,  it  is  accurately  said  by  Goke:*  "The  most  usual 
trial  of  matters  of  fact  is  by  twelve  such  men;  for  ad 
quaettioneitt  faeti  non  retpondeTit  judieea;  and  matters  in 
law  the  judges  ought  to  decide  and  discuss;  for  ad  quaes- 
tionem  Juris  non  respondent  juratores."  (ft)  In  a  sense 
that  is  intended  to  emphasize  the  limitations  of  the  jury, 
to  say  that  it  is  only  fact  which  they  are  to  decide.  "Non 
eat  juratoribug  judieare  "  was  the  judgment  of  the  court  in 
155i,  when  an  inquest  of  office  had  found  a  conclusion  of 
law;'  or  as  the  counsel  expressed  it  in  another  report 
of  the  case:*  "The  office  of  twelve  men  is  .  .  .  not  to 
Adjudge  what  the  law  is ;  for  that  is  the  office  of  the  court, 
and  not  of  the  jury."  (c)  In  a  sense  which  emphasizes 
the  right  of  the  jury  in  all  cases  to  limit  themselves  to 
their  own  province,  of  fact,  and  to  leave  with  the  judges 
the  determination  of  the  law  applicable  to  the  facts  thus 
returned;  their  right  to  give  a  special  verdict.     And  so, 

for  example,  of  hit  report  of  Domnan'B  cue  with  what  other  leporten 
give,  tends  to  conflm  the  opinion  tbM  it  ti  Coke  who  ii  talking  when  be 
giTce  thi«  rokxim,  and  «o  that  he  remuns  still  onr  esrlieBt  anthority  for  it. 
1  Butlett  D.  Smith,  1 1  U.  &  W.  483 ;  Beoniaon  v.  Jewiaon,  IS  Jvtiat, 
48a  ;  ft.  c.  I  AnM,  Billa  and  Note*,  SIS. 

*  Co.  Lit  165  b. 

*  D7et(ed.  I60I),  I06b;  and  lee  HiU  d.  Himka,  S  Bnln.  p.  S04  (1614); 
buck  f.  Clark,  ib.  p.  314  (iei4-15) ;  King  v.  Poole,  Caa.  t.  Hardwicke, 
p.  as  (nu). 

*  FiowiWfp.  in. 
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"It  was  resolved  by  Sir  Ed.  AndereoD,  chief  jostioe,  and 
all  the  justices  of  the  bench,  that  the  special  rerdict  iras 
veil  founded;  they  held  that  in  all  pleas  .  ,  ,  and  upon 
all  issues  joined,  .  .  ,  the  jury  may  find  the  special 
natter  .  .  .  [and]  pray  the  opinion  of  the  court  ...  by 
the  common  law,  which  has  ordained  that  matters  in  fact 
shall  be  tried  by  jurors,  and  matters  in  law  by  the  judges ; 
and  as  ad  quaealianem,"  etc.* 

It  is  true  that  Coke  had  a  way  of  generalizing  the  matter 
and  quoting  the  maxim  as  if  it  represented  a  limitation 
upon  the  judges  as  wide  and  full  and  exact  as  that  upon  the 
jury.*   But  although  it  became  thus  a  loose  rhetorical  flour- 

1  Downua's  Cue,  9  Co.  pp.  IB-IS  (IS8e). 

■  And  BccordingW  be  lometiniM  geta  qactod  in  this  coniitr;^  for  a  doe- 
trine  that  wonld  h&Te  mncb  smuedhim  or  any  other  Engliib  judge,  from 
tbe  beginning  down ;  nunelj,  foe  the  DOtion  that  tbe  conit,  at  common 
Ikw,  ha*  no  right  to  indicate  to  tbe  jury  iti  oim  viem  of  tbe  b£ta.  See, 
for  example,  tbe  diuenting  opinion  of  Daniel,  J.,  in  Mitchell  r.  Bartaooj, 
13  Hovatd,  115,  UI-I48.  This  doctrine  his  widely  fonnd  expreiaion  in 
tbe  itatulei  of  oox  State*.  "  In  1 7M  the  North  Carolina  legialatiire  amended 
tbe  commoi^w  mle  bj  prohibiting  jndgee  from  expresung  an  opinion 
on  the  facta."  Walter  Clark,  in  4  Qreen  Bag,  4ST,  tTa,  who  qaotei  tbe 
excellent  adTene  commenta  on  this  practice,  bj  Bnffln,  J.,  in  State  u. 
Hoeea.  S  Dot.  493.  In  MaaaachiuettB  this  change  waa  intiodncad  in  1860 
(Oen.  St  c  115,1.  G),  in  tbe  form  that "  The  coarts  ahali  not  chaige  joriea 
with  respect  to  matten  of  fact,  but  mar  state  tbe  teetimon;  and  the  law," 
It  is  not  too  mncb  to  iaj  of  auj  period,  in  all  English  bistoij,  that  it  is 
impoMible  to  conceire  of  trial  by  Jniy  a*  exiiting  there  in  a  form  which 
wonld  withhold  from  the  jury  the  astiatance  of  the  court  In  dealiog  with 
tbe  facts.  Ttial  bj  jaiy.  In  inch  a  form  as  that,  it  not  trial  hj  jury  in  any 
historic  senie  of  tbe  words.  It  is  not  the  reneiMed  institution  whic^ 
attracted  tbe  praise  of  Blackstone  and  of  our  aacestoti,  hot  aomething 
noTel<  modem,  and  much  lea*  to  be  nepeeted. 

In  the  Federal  eonrta  tbe  common-law  doctrine  on  tbia  subject  haa 
alwa/s  held.  "  In  tha  conrts  of  the  United  States,  as  in  those  of  England, 
from  which  onr  practice  waa  derired,  the  jndge,  in  submitting  acase  to  th« 
jnry,  may,  at  his  discretion,  whenever  be  thinks  it  necessary  to  aasist  them 
in  arriving  at  a  juat  conclusion,  comment  on  the  evidence,  call  their  atten- 
tion to  part*  of  it  which  be  think*  important,  and  express  his  opinion  npou 
the  facta.  .  .  .  The  power  of  the  conrts  of  the  UuiCed  Statee  in  this  respect 
is  not  controlled  by  the  itatntesof  the  State  forbiddiDg  Judges  to  Bxpi«M 
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IbIi  and  ornament  of  hia  pedantic  speech,  ve  must  not  be 
misled  by  that.  Its  true  significaDoe  may  still  be  drawn 
out  thus :  In  ^neral,  issues  of  fact,  and  only  issues  of  fact, 
are  to  be  tried  by  a  juiy.  When  they  are  so  tried,  the 
jury,  and  not  the  court,  are  to  find  the  facte;  and  the  court 
and  not  the  jury  is  to  give  the  mle  of  law.  The  jury  are 
not  to  refer  the  evidence  to  the  judge  and  ask  his  judg- 
ment  upon  that,  but  are  to  find  the  facts  which  the  evi* 
deuce  tends  to  establish,  and  may  only  ask  the  court  for 
its  judgment  upon  these.  That  this  determination  by  the 
jury  involves  a  process  of  reasoning,  of  judgment  and 
inference,  makes  no  difference ;  for  it  is  the  of&ce  of  jurors 
"to  adjvdge  upon  their  evidence  eonoeming  matter  of  fact, 
and  thereupon  to  give  their  verdict;  and  not  to  leave 
matter  of  evidence  to  the  court  to  adjudge,  which  does  not 
belong  to  them.'" 

II.  Having  now  a  general  conception  of  the  scope  and 
meaning  of  the  old  maxim,  let  us  come  closer  to  our  ques- 
tions, and  try  to  find  some  definition  of  "fact,"  and  to 
reach  a  clear  legal  discrimination  between  fact  and  law. 

To  define  fact  is,  indeed,  a  "peryloua  ehoae,"  as  they 
say  in  the  Tear  Books ;  and  some  persons  think  it  unneces- 
sary.* It  is  certainly  true  that  the  term  is  widely  used  in 
■117  opiuQl)  npoD  the  facta."  Qnj,  J,,  for  ths  court,  in  Vicksbnig,  etc 
B.  It.  Co.  r.  Putnam,  IIS  IT.  8.  MB,  S53  {IM6).  And  ao  HcLanahan  0. 
loL  Ca,  1  Pet  170,  IBS  (1S98),  and  Simmoni  v.  U.  8.,  US  IT.  S.  148,  156 
(1891).  InIT.aii.PhiLaad  RMdiiig  B.  K.  Co.,  123  U.  S.  113,  lU  (1887), 
the  cosit  laid :  "Trial  bjjniy  in  the  conrtt  of  the  United  Suuaiaatriol 
presided  over  bj  a  judge,  with  aathoritj,  not  onl;  to  rale  upon  objection* 
to  eviiletiee,  and  to  inMrnct  the  jnrj  npon  the  law,  bat  alao,  irhen  in  hii 
judgment  tbe  due  administTation  of  joatice  reqnirea  it,  to  aid  the  jary  by 
explaining  and  commenting  upon  the  testimony,  and  eren  giving  them 
hii  opinion  npon  questioui  of  fact,  provided  only  he  submits  those  qne*- 
titna  to  their  determination." 

>  Littleton'i  Cue  (1613),  cited  in  10  Co.,  p.  9Gb.  "  A  verdict  is  only  ■ 
judgmeot  given  upon  a  comparison  of  proofs,"  lud  I/ee,  C.  J.,  in  Smith  d. 
Dormer  n.  Paikhnrst,  Andrevrs,  315,  332  (1T38).  And  Lord  Bacon,  in  hia 
Life  of  Henry  VII.  (supra,  ISl,  n.  6),  characteriied  verdicts  as  Judieia 
juratanm,  fuoe  vtrtdieta  voeantar. 

■  'Sot  instance,  m  to  defluitioni  in  general,  a  tvtj  able  wdtet  in  As 
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the  Dourts,  much  as  it  is  used  in  popular  speech,  —  that  ia 
to  say,  in  a  tentative,  literary,  inexact  way.  But  aa  our 
law  developa  it  becomee  more  and  more  important  to  give 
de&Diteness  to  its  phraseologyi  discriminations  multiply, 
new  situations  and  complications  of  fact  arise,  and  the  old 
outfit  of  ideas,  discriminations,  and  phrases  has  to  be  care- 
fully revised.  Iaw  is  not  so  unlike  all  other  subjects  of 
human  contemplation  that  clearness  of  thought  will  not 
help  us  powerfully  in  grasping  it.  If  terms  in  common 
legal  use  are  used  exactly,  it  is  well  to  know  it;  if  they 
are  used  inexactly,  it  is  well  to  know  that,  and  to  remark 
just  how  they  are  used. 

1,  "  Fact "  and  its  other  forms,  /actum,  faii,  stand  in  our 
law  books  for  various  things,  e.ff.,  (a)  for  an  act;  just  as 
the  word  "fact"  does  in  our  older  general  literature. 
"Surely,"  says  Sir  Thomas  Browne,'  "that  religion  which 
exouseth  the  fact  of  Xoah,  in  the  aged  surprisal  of  six 
hundred  years,"  etc;  and  so  Braotoni*  "Since  he  is  not 
the  agent  of  the  one  who  made  him  essoiner,  it  is  not  for 
him  to  prove  another's  status  or  another's  aot"  (factum). 
(6)  For  that  completed  and  operative  transaction  which  is 
brought  about  by  sealing  and  executing  a  certain  sort  o£ 

Solidton' JoDTDal  (rol.  90,  BG9)  njrg:  "A  deflnicion  is  the  movt  difficalt 
of  all  thin)^  There  i«  (m  greater  probabUitj  ol  a  correct  use  of  terma 
thui  of  a  correct  definitioD  of  them.  The  best  definition,  therefore,  ia  that 
by  lue.  A  correct  lue  renders  definition  nnnecessarj,  because  the  law  will 
■peak  plainly  without  it.  And  where  it  is  nnneceesar}!  to  define,  it  it  alao 
dangeroni,  becaoM  an  incorrect  definition  will  confonnd  the  correct  na«," 
etc.  That  U  a  true  utterance  of  the  inherited  instinct  of  Euglish-Bpeakiiig 
lawyer*  and  jndges.  But  it  is  qoite  certain  tliat  as  our  law  grows  it  muat 
be  subiected  more  and  more  to  the  scmtiDy  of  the  legal  scholar,  and  that 
it  will  pruSt  by  any  serious  and  competent  effort  to  clarify  and  restate  it, 

1  P$tudodozia  Epidtmlca,  Book  r.  ch.  xziii.  a.  16 ;  on  the  Vnlgai  Error 
that  "  It  is  good  to  be  drunk  once  a  month."  So  in  St,  33  H.  VIILcil, 
■.  I, — "  Have  detested  her  for  this  fact."  And  so  Governor  Bradford  in 
his  "  Hiitory  of  Ilymouth  Colony,"  in  speaking  of  the  first  execntiou  in 
ih«  colouy,  that  of  John  Billingtou,  for  murder :  "  His  fact  waa  that  he 
.  .  .  shot  him  with  a  gun."    Page  180;  [ed.  1898)  330. 

*  Fol.  337. 
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writing;  andsofortlieiiistrumeat  itself,  the  deed  ^oiTtam.), 
(c)  As  desigoatiDg  vha.t  exists,  in  contrast  with  what 
should,  rightfully,  exist,  —  de  facto  as  contrasted  with  de 
Jure.  "The  whole  condition  of  things  in  the  insurgent 
States  was  niaj:ter  of  fact,  rather  than  matter  of  law,"  said 
the  Chief  Justice  of  the  United  States  in  1868.*  (d)  And 
80,  genemlly,  as  indicating  things,  events,  actions,  condi* 
tions,  as  happening,  existing,  really  taking  place.  This 
last  is  the  notion  that  concerns  as  now.  It  is  what  Locke 
expreBses*  when  he  speaks  of  "some  particular  existence, 
or,  as  it  is  usnally  termed,  matter  of  fact."  The  funda- 
mental conception  is  that  of  a  thing  as  existing,  or  being 
tnte.  It  is  not  limited  to  what  la  tangible,  or  visible,  or 
in  soy  way  the  object  of  sense ;  things  invisible,  mere 
thoughts,  intentions,  fancies  of  the  mind,  when  conceived 
of  as  existing  or  being  true,  are  conceived  of  as  iactB. 
The  question  of  whether  a  thing  be  a  fact  or  not,  is  the 
question  of  whether  it  is,  whether  it  exists,  whether  it  be 
true.  All  inquiries  into  the  truth,  the  reality,  the  actual- 
ity of  things,  are  Inquiries  into  the  fact  about  them, 
Kothing  is  a  question  of  fact  which  is  not  a  question  of 
the  existence,  reality,  truth  of  something;  of  the  rei 
veritoM.* 

>  ThoriogtOD  V.  Smith,  8  Wall.  1,  13. 

*  Hamui  nndentttndiDg,  Bk.  it,  e.  16,  ■■  5. 

*  Bentham,  who  ii  not  very  instmcEiTe  here,  dafioM  thtu  :  "  Bj  A  foct 
I*  me»iit  the  exiitencB  of  a  poTtion  of  matter,  inaDimate  or  animate,  either 
in  ksnte  of  motion  or  in  aaCate  of  rest."  Bnt  he  dividea  facta  into  (1) 
phriickl  and  psjchologicol ;  [i)  events  and  itatea  of  thin^ ;  (3)  ponltive 
aodaegMive;  adding  that  "the  oal;  reallj  exieting  facta  are  poaitire 
beta.  A  negative  fact  ia  the  non-ex iittence  of  a  positive  one,  and  nothing 
more."  (Worlu,  vi  aiT-SIS.)  And  so  Beat,  Ev.  as.  13,  13.  Holland 
(Jarisprodence,  Bth  ed.  92)  «iinplr  ujs:  "'Facta'  (Thatiadtai,  Failt), 
which  have  been  ioadeqnately  defined  aa  'transient  canaea  of  aensatioii,' 
are  either  'Events'  or 'Acts.'"  SlrWm.  Markbr  (r.iiwMag.MidReTieiT, 
1th  Series,  ii.  at  p.  SIS),  In  %  neat  and  valuable  digcnsaion  of  "  Law  and 
Fact,"  after  remarking  that  he  would  rather  nut  pledge  himself  to  any 
final  defliiition  of  what  a  fact  is,  adopts  for  his  Immediate  parpose  Stephen's 

n  the  first  two  editions  of  hia  Digest  of  Evidence,  art.  1,  namely 
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Bat  this,  it  may  be  said,  is  a  portentous  sort  of  defini* 
tioD;  it  is  turning  ever;  question  into  a  question  of  fact. 
That  is  tme,  so  far  as  any  question  asks  about  the  exist- 
ence, the  reality,  the  truth  of  something.  But,  Dbviously, 
in  actual  legal  use  the  term  has  other  limitations.  As 
regards  the  present  discussion,  we  have  noticed  that 
"Uet"  is  confined  to  that  sort  of  Caot,  ultimate  fact,  which 
appears  in  the  pleadings  and  is  the  subject  of  the  issue. 
Moreover,  even  in  the  issue,  -  that  kind  of  tact  which  we 
call  "law"  is  discriminated,  and  set  apart  under  its  own 
name. 

2.  What,  then,  do  we  mean  by  "  law "  ?  We  mean,  at 
all  events,  a  rule  or  standard  which  it  is  the  duty  of  a 
judicial  tribunal  to  apply  and  enforce.  It  is  not  my 
present  purpose  to  discuss  the  nature  or  origin  of  law.* 

"'Fact'mMtia  (1)  ererTthing  capable  of  beiog  psrcuTftd  bj  the  aenam, 
(i)  every  meuUl  condition  ot  which  aajr  penon  u  coDacioiu."  Bnt  Stephen 
afterwudi  withdrew  this  deflnitioa.  He  had  bean  keenly  criticiied  bj  * 
writer  in  the  Solidton' Joiunukl  (toL  XX.  BS9,  STO  i  Sept.  9, 1876),  who  Hid, 
"  The  proper  anbject  of  affirtnatfoa  and  oegation  is  not '  facta,'  bnt  piopo- 
■itionB ; "  and,  among  other  Talnable  remarka,  inqnirad  how  It  wai  with 
■nch  mattera  aa  negligenre,  cnatom,  ownerahip,  the  de&unatorjr  qnalitj  of 
a  writing,  and  the  qoalitieB  of  peraona  and  thinga  generally.  "  The  phiaae- 
ology,"  be  added,  "  ia  really  applicable  only  to  the  mdeet  form  of  joria- 
prodence."  The  writer  binuelf  thought  that  no  de&nition  isneceeaaiy. 
Theae  critidam*  took  effect ;  in  hia  third  edition,  and  all  later  ones,  Stephen 
dropped  any  attempt  at  definition,  and  anbatitoted  in  art.  I,  thia ;  " '  Fact ' 
Inclndea  the  &ct  that  any  mental  condition  of  wbich  any  peraon  in  con- 
■eiona  exiata ; "  and  in  hia  preface  to  the  third  edition,  after  uying  that  he 
"  bad  been  led  to  modify  the  defloition  of  fact  by  an  acnte  remark  made 
on  thia  aniiject  in  the  Solicitoia' Jonmal,"  be  added  that  "Hie  real  object  of 
the  definition  waa  to  ahow  that  1  naed  the  word  '  fact '  ao  aa  to  inclnda 
itaCea  of  mind."  See  the  learned  conaidention  whether  a  thing  be  fa/d 
facti  ot quid  juru,  in  Menochlns,  De  Praaumplionibiu,  Lib.  l,qn.  II.  See 
definitions  of  (act  aa  contrasted  with  opinion,  in  Sir  George  Comewall 
I«wis'a  "  Inflnence  of  Authority  in  Hatters  of  Opinion." 

I  See  James  C.  Carter's  "  The  Ideal  and  the  Actnal  in  L«w,"  Report* 
of  the  American  Bar  AiMciation,  vol.  xiii  917;  Holmea,  Common  Law, 
8S-SB,  ISO-I,  and  "The  Path  of  the  Law,"  10  Harr.  L.  Rer.  457 ;  Harkby, 
Elementa  of  Law,  c  I,  aa.  1-31 :  Holland,  Elements  of  Juriapnidenoe 
ec  IL-tL  indnaiTe;  Anatin,  Jnriap.  (London,  Hnrray,  IB73)  i.  I0S-1O6; 
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Hot  tlie  rule  ot  standard  comes  into  existence,  where  it 
is  found,  just  That  the  nature  of  it  is,  how  far  it  is  the 
command  of  a  supreme  political  power,  and  how  far  the 
eilently-foUowed  habit  of  the  community,  —  these  and 
other  like  questiona  there  is  do  occasion  to  consider  now. 
It  is  enough,  here,  to  say,  that  in  the  sense  now  under 
consideration,  nothing  is  law  that  is  not  a  rule  or  standard 
which  it  is  the  duty  of  judicial  tribunals  to  apply  and 
enforce.  I  do  not  need  to  consider  whether  all  general 
standards  that  courts  apply  are  to  be  called  law;  that 
matter  I  pass  by;>  it  is  enough  for  our  present  purpose 
to  eay,  that  unless  there  be  a  question  as  to  a  rule  or  stan- 
dard whioh  it  is  the  duty  of  a  judicial  tribunal  to  apply, 
there  is  no  question  of  law.  The  inquiry  whether  there 
be  any  such  rule  or  standard,  the  determination  of  the 
exact  meaning  and  scope  of  it,  the  definition  of  its  terms, 
and  the  settlement  of  incidental  questions,  such  as  the 
conformity  of  it,  in  the  mode  of  its  enactment,  with  the 
requirements  of  a  written  constitution,  are  all  naturally 
and  justly  classed  together  and  allotted  to  the  same  tri- 
bunal; and  these  are  called  questions  of  law.* 

III.  We  must  discriminate  further.  Besides  qnestions 
of  fact  and  law,  there  are  questions  of  which  Auatin  has 
remarked'  that  they  are  questions  neither  of  law  nor  of 
fact,  — questions  of  reasoning,  of  the  application  of  law  to 
fact,  questions  of  method,  of  procedure.  "It  is  the  office 
of  jurors  to  adjudge  upon  their  evidence ; "  so  the  court  is 
reported  to  have  said  in  Littleton's  case.*    That  remark 

Mviie's  AitdenC  Law,  cc.  I  and  S;  Cbriitian'a  note  to  I  BL  Com.  T<; 
Lord  Esher,  H.  R.,  in  Cochrane  d.  Hoore,  35  Q.  B.  D.  57  ;  E.  B.  Thajer, 
"Judicial  Legidadoa,"  S  Harr.  L.  Ber.  ITS. 

>  Haikbf,  vbi  tupra.  If  a  jtuj  cannot,  in  point  of  nawD,  flad  a  tw 
diet,  thejr  cannoC  u  a  matter  of  law ;  and  nich  qaeMioDB  go  up  on  ex- 
c«pb'oni.  Daonj  r.  Williams,  &  Allen,  1;  Lane  r.  Moom,  151  Mm 
87,  SI. 

•  See  iB^,  157, 

•  Jnrisp.  I.  336  («d.  1879}  ;  infra,  SSI. 

•  Supra,  180. 

IS 


Digilzed  by  Google 


194  LAW  OF  EVIDENCE. 

brings  out  a  fundamental  point,  so  obviouE  as  liardly  to 
need  stating;  namely,  that  it  is  no  teat  of  a  question  of  faot 
that  it  should  be  a«oertainable  without  Teaaoning  and  the 
use  of  the  ''adjudging"  faculty;  much  must  be  conceived 
of  as  fact  which  is  inTlsible  to  the  senses,  and  ascertain- 
able only  in  this  way.  Of  course,  by  the  judges  this 
function  of  reasoning  has  constantly  been  exercised;  the 
sentence  just  quoted  makes  it  apparent  that  it  must  also 
be  discharged  by  juries.  We  are  not,  then,  to  suppose 
that  a  jury  has  found  all  the  facts  merely  because  it  has 
found  all  that  is  needed  as  a  basis  for  the  operation  of  the . 
reasoning  faculty;  the  right  inference  or  conclusion,  in 
point  of  fact,  is  itself  matter  of  fact,  and  to  be  ascertained 
by  the  jury.  As  regards  reasoning,  the  judges  have  no 
exclusive  office;  the  JU17  also  must  perform  it  at  every 
step.* 

There  comes  up  for  consideration,  then,  this  matter  of 
reasoning;  a  thing  which  intervenes,  e.  g.,  in  questions  of 
negligence  and  the  like,  between  the  primary  facts,  what 
may  be  called  the  raw  material  of  the  case,  and  the  second- 
ary or  ultimate  facts ;  just  as  it  intervenes,  in  the  court's 
qaestions  of  the  interpretation  of  statutes  and  other  writ- 
ings,  between  the  bare  words  of  the  document  and  the 
ascertainment  of  its  legal  meaning.*  It  would  be  strain- 
ing our  word  "procedure"  beyond  due  limits  to  say  that 
1  "It  is  Dot  beODWfects  are  admitted  that  it  ivthmntorefortlie  JDdi^ 
to  la;  what  the  dedsioD  npon  them  iboold  be.  If  the  facta  vhich  aro 
admitted  an  capable  of  two  equally  possible  rSem,  which  reasonable 
people  maj  take,  and  one  of  them  is  more  consisteDt  with  the  case  for  odb 
party  than  for  the  other,  it  is  the  dntj  of  the  jadge  to  let  the  jury  dedde 
between  SDch  eanflictinf;  Tiews,"  Rowen,  L.  J.,  in  Darey  e.  London  &  S. 
Vf.VLj.  Co.,  19  Q.B.  0,70,76(1883).  In  citing  this  pawaxe  with  approral, 
WiUianu.  J.,  \o  Pearce  v.  T^DsdowDe,  69  L  T.  Rep.  SIS  (ISM),  said :  "  I 
do  not  belicTe  that  becante  the  facts  are  admitted  the  fanctions  of  the  Jury 
9»  to  drawing  inference*  from  them  are  altered  at  all." 

*  Alio  detcrmiaing  what  wwcoi-ered  by  the  word"  plfti:e,"iaa«tatiit« 
lorbiddiDj:;  betting  in  any  "  faonse,  office,  room,  or  other  place ; "  a  matter 
which  was  the  sabject  of  elaborate  discmsian  by  six  judges,  and  of  dissent 
Id  Powell  v.  Eempton  Park  Co.  [1897],  2  Q.  B.  242. 
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reasoning  is  part  of  the  procedure,  for  reasoning  is  essen- 
tial everywhere  in  the  law;  yet  one  may  get  a  usefnl  hint 
by  regarding  it,  for  a  moment,  in  that  light.  As  the  pro- 
cedure, and  method  of  trial,  are  to  be  discriminated  from 
both  law  and  fact,  which  make  up  the  subject-matter  that 
is  to  be  dealt  with  in  these  ways  and  methods,  —  so  we 
may  separate  from  law  and  fact  the  process  by  which  con- 
clusions are  reached;  namely,  the  process  of  reasoning. 
As  both  court  and  jury  must  take  notice  without  proof,  of 
much  that  is  assumed  as  known  to  all  men,  and  especially 
to  all  who  are  concerned  in  judicial  inquiries,  so  each  must 
conduct  the  familiar,  if  unobserved,  processes  of  reasoning 
in  accomplishing  the  ends  of  its  own  department.  It  is 
true  that  the  jury  was-not  brought  into  existence  because 
the  court  needed  help  in  the  mere  business  of  reasoning, 
but  simply  to  report  upon  the  fact,  the  rei  veritaa  ;  reason- 
ing, however,  founded  upon  general  and  particular  expe- 
rience, was  unavoidable.  Courts  might  always  have  done 
their  own  reasoning,  after  a  fashion,  if  they  had  been  in 
possession  of  a  full  supply  of  primary  fact  j  but  they  were 
not;  and  when  once  juries  were  called  in,  at  no  period  of 
their  history  could  tbey  discha^e  their  special  function  of 
ascertaining  and  reporting  facts,  without  going  through 
a  process  of  reasoning.  "While  the  juror's  oath,"  said 
Bractoo,'  "has  in  it  three  associated  things  (comitea), 
truth,  justice,  and  judgment,  it  is  truth  that  is  to  be  found 
in  the  juror,  juatitia  et  judicium  in  the  judge.  But  some- 
times judgment  seems  to  belong  to  jurors,  since  tbey  are 
to  say  on  their  oath,  yet  according  to  their  belief,  whether 
80  and  so  disseised  so  and  so,  or  not."  And  again,*  "If 
the  jurors  state  the  fact  as  it  is  (factum  narravertnt  aicut 
vtriteta  te  fiaiuerit'),  and  afterwarda  judge  the  fact  accord- 
ing to  their  statement  of  it,  and  err,  they  make  a  mistaken 
judgment  rather  than  a  false  one,  since  they  go  upon  a 
belief  that  such  a  judgment  follows  such  a  fact." 
Bractou  uses  the  expression  "they  judge  the  fact."  We 
ifol.  186b.  ir<d.890bL 
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can  observe  the  real  nature  of  this  operation  by  lookmg  at 
the  case  of  expert  witaesses  to  fact.  What  is  theii  fuoo- 
tion  ?  It  is  just  this,  of  judging  facts  and  interpreting 
them.  They  are  called  in  because,  being  men  of  skill, 
they  can  interpret  phenomena  which  other  men  cannot,  or 
cannot  safely,  interpret.  They  "judge"  the  phenomena, 
the  appearances  or  facts  which  are  presented  to  tiiem,  and 
testify  to  that  which  in  truth  these  signify  or  really  are; 
they  estimate  qualities  and  yalues.  We  say  that  they  tes- 
tify to  opinion.  In  truth,  they  are  "judging"  something, 
and  testifying  to  theii  conclusion  upon  a  matter  of  fact. 
It  is  perfectly  well  settled,  in  oar  law,  and,  as  it  would 
seem,  elsewhere,'  that  such  opinions  or  judgments  are 
merely  those  of  a  witness;  they  are  simply  to  aid  the  final 
judges  of  ^t,  and  not  to  bind  them.  The  last  judgment 
is  still  for  the  jury,  or  other  judge  of  fact; '  that  judgment 
is  not  one  of  law.  In  Germany,  this  discrimination  is 
clearly  expressed :  "Experts  judge  only  of  the  relation  of 
phenomena  perceived  by  the  senses  to  general  rules  of 
their  art  or  science;  but  not  at  all  of  the  relation  of  a  fact 
to  legal  rules  (BeehUwahrkmten) ;  that  is  merely  the  judge's 
affair.  ...  In  contrast  with  his  judgment,  what  the  ex- 
pert decides  is  simply  a  fact;  it  is  no  more  nor  less  than  a 
mere  witness's  declaration;  and  this  fact,  like  every  other, 
the  judge  has  to  refer  to  the  appropriate  rule  of  law.  For 
this  reason  experts  are  called  judicet  faxti,  — judiceM  as 

1  "  It  H  not  trae,  M  is  M>  genenlly  daimed,  . .  .  thmt  on  the  Cantineut 
the  opinion  of  tha  ezpeit  in  binding  ou  the  coaM.  ...  I  do  not  find  it  to  ba 
tbe  CSM  b;  law,  onTwhere,  that  th«  opinion  of  the  expert  maj  encroach 
on  the  tonctloDB  or  the  conit,  whst«vet  the  reealc  attained,  due  to  placing 
the  expert  in  a  more  responiihle  and  troHtirorth;  poaition,  mar  b*.  Ober- 
mejvt'i  book  teachea  this  doctrine  thronghoat,  and  all  tbe  codn  I  hare 
Men,  or  wen  quoted,  ao  proride.  For  instance,  Art.  3S3  of  the  [French] 
Code  dapnm.!  Leijuges  n<  loint  tutrtintt  k  lulrrt  Paeii  dtt  experti,  n  lear 
eone'ietion  ("y  oppote.  . . .  See  alao  Art.  377  of  the  Code  of  the  Gerinaa 
ein]:Jre."  —  Clemena  Herachel.  Experti  tn  Judicial  Inqairiti.  Boitoii, 
Alfred  Hndge,  Printer.  ISB6. 

*  Head  e.  Hargrare,  109  U.  8.  iS;  OImu  v.  OjertHn,  4i  Minn.  407 
(IBM) ;  and  ao  in  France  j  Bonniar,  Pnutia,  Sth  ed.  a.  119. 
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opposed  to  ordinary  vitoesses,  jvdicea  faeti,  becanse  they 
do  not  judge  ae  to  the  law,  but  theii  judgment  ox  opinion 
only  gires  as  its  result  a  fact."  ' 

We  have  thus  noticed  a  tertium  quid,  the  process  of 
reasoning,  which  we  have  set  aeide  as  relating  to  processes 
and  methods  in  arriving  at  law  or  fact.  Another  thing 
was  brought  to  notice  in  the  passage  from  Littleton's  case,* 
and  is  constantly  presenting  itself,  namely,  "matter of  evi* 
dence."  The  jury,  it  was  there  said,  "are  not  [byaspe-  ■ 
cial  verdict]  to  leave  matter  of  evidence  to  the  court  to 
adjudge; "  they  are  themselves  "to  adjudge  upon  that  evi- 
dence concerning  matter  of  fact." 

Now,  "matter  of  evidence"  is  here  discriminated  from 
"matter  of  fact."  Of  coarse  it  is  not  to  be  classed  with 
"matter  of  law,"  and  although  properly  designated,  in 
ordinary  cases,  as  "matter  of  fact,"  it  is  not  matter  of  fact 
in  the  sense  which  is  specially  involved  in  the  present  dis- 
cussion. What,  then,  is  it?  It  is  something  incidental, 
subsidiary,  belonging  where  the  matter  of  reasoning  be- 
longs. Indeed,  it  is  only  the  material  and  basis  for  rea- 
soning. When  it  is  said  that  fact  is  for  the  jury,  the  fact 
intended,  as  we  hare  seen,  is  that  which  is  in  issue,  the 
ultimate  fact,  that  to  which  the  law  directly  annexes  con- 
sequences, that  thing  ^hich,  in  a  special  verdict,  the  jury 
must  plainly  find,  and  not  leave  to  the  court  to  find. 
Issued  are  not  taken  upon  evidential  matter.  Of  evidence, 
the  same  thing  is  to  be  said  which  we  have  already  said  of 
the  reasoning  that  is  founded  upon  it;  namely,  that  it  is 
for  both  court  and  jury,  according  as  either  has  occasion  to 
resort  to  it. 

I  have  spokes  of  evidence  and  reasoning  as  belonging  to 

'  Dr.  W.  H.  Pnchla  En  ZsiUchriJl  jTir  ChUrtdd  und  Proteu,  iii.  57. 
Coraparo  Da*  Arehiv.Jtr  dit  Cimlutiickt  Prtaii,  xxri.  29S-6.  For  IheBs 
ud  KHnB  other  Oflmum  leferancea  I  am  indebted  to  my  friend,  Hr. 
Flatchei  Ladd.  Sm  alio  Bonnier,  Preudci,  ubi  nipra.  There  wat  fonnerij 
a  maxim  Pariti  potiia  Judiea  luit  juam  tetttt.  —  Hencbel,  M  mpra. 

*  Supra,  18). 
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the  re^on  which  dealt  with  the  processes  and  methods  of 
ariivlng  at  the  law  and  fact  that  are  inrolyed  in  an  issue. 
In  expressing  this,  it  has  been  said,  with  what  may  seem 
a  certain  Tiolenoe  of  phrase,  that  they  belong  with  pro- 
cedure. It  will  be  useful  to  indicate  here,  a  little  more 
plainly,  just  what  is  meant  by  this.  Procedure  deals  with 
the  machinery  by  which  legal  controversies  are  settled. 
Reasoning,  as  we  have  already  seen,'  the  rational  method 
.  of  settling  disputed  questions  is  the  modem  substitute  for 
certain  formal  and  mechanical  "trials,"  or  testa,  which 
flourished  among  our  ancestors  for  centuries,  and  in  the 
midst  of  which  the  trial  by  jury  emerged.  When  two  men 
to-day  settle  which  is  the  "  best  man  "  by  a  prize-fight,  we 
get  an  accurate  notion  of  the  old  Germanic  "trial."  Who 
is  it  that  "tries"  the  question?  The  men  themselves. 
There  are  referees  and  rules  of  the  game,  but  no  determina- 
tion of  the  dispute  on  grounds  of  reason,  —  by  the  rational 
method.  So  it  was  with  "trial  by  battle"  in  our  old  law; 
the  issue  of  right,  in  a  writ  of  right,  including  all  ele- 
ments of  law  and  faot,  was  "tried"  by  this  physical 
stm^le;  and  the  judges  of  the  Cominon  Fleas  sat,  like  the 
referee  at  a  prize-fight,  simply  to  administer  the  procedure, 
the  rules  of  the  game.  So  of  the  King's  Bench  in  crimi- 
nal appeals;  and  so  Richard  II.  at  the  "trial"  of  the 
appeal  of  treason  between  Bolingbroke  and  itforfolk,  as 
Shakespeare  represents  it  in  the  play.  So  of  the  various 
ordeals;  the  accused  party  "tried"  his  own  case  by  under- 
going the  given  requirement  as  to  hot  iron,  or  water,  or 
the  crumb.  So  of  the  oath;  the  question,  as  regards  both 
law  and  fact,  was  "  tried  "  merely  by  the  oath,  with  or 
without  fellow-swearers.  The  old  "trial  by  witnesses" 
was  a  testing  of  the  question,  in  like  manner,  by  their 
mere  oath.  So  a  record  was  said  to  "try  "  itself.  And  so, 
when  out  of  the  midst  of  these  methods  first  came  the  trial 
by  jury,  it  was  the  jury's  oath,  or  rather  their  verdict, 
that  "tried"  the  case.     But  now,  when  we  use  the  phrasea 
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"trial"  and  "trial  by  jury,"  we  mean  a  rational  ascertain- 
ment of  facts,  and  a  rational  ascertaining  and  application 
of  rules.  Wliat  was  formerly  "tried"  by  the  method  of 
force  or  the  mechanical  following  of  form,  is  now  "  tried  " 
by  the  method  of  reason. 

At  an  earlier  page '  we  have  seen  that  in  the  older  days 
the  word  "law,"  lex,  sometimes  indicated  a  form  of  pro- 
cedure; not  law,  in  onr  sense  of  aabstantive  law,  but  a 
mode  of  trial.  This  comes  out  clearly  in  an  exposition  of 
the  phrases  tex  et  eonaueCudo  in  the  old  cnetumal  of  Xor- 
mandy,*  where  we  read:  "  Corttuetudinee  are  customs, 
followed  from  ancient  times,  allowed  by  rulers  and  kept 
np  by  the  people,  determining  whose  anything  is  or  where 
it  belongs.  But  Leges  are  what  is  instituted  by  rulers  and 
kept  np  by  the  people  in  the  country,  for  settling  particu- 
lar oontioTersies.  Leges  are  a  sort  of  legal  instrument  for 
declaring  the  truth  of  controversies.  Usages  (Uaut)  relate 
to  the  tegea ;  for  una  are  the  ways  in  which  we  use  tlie 
leget.  To  illustrate :  the  eonsueiudo  is,  that  a  widow  has 
the  third  part  of  the  hef  that  her  husband  possessed  at  the 
time  of  the  marriage.  But  if  a  controversy  arises  as  to 
whether  he  did  then  possess  the  fief  in  which  she  claims 
dower,  it  is  to  be  settled  per  legem  inquiaitumit,  and  the 

>  Si^ira,  38. 

*  L'Aneiame  Coutunu  de  Narmandie  (compiled  A.t>.  iaT0-l!7S),  c.  si. 
Dt  ConiuttMdiae  1  "  Consuetadiaes  vero  Bant  mores  ab  antiqtiiCate  babUi, 
a  prinetpibni  appiobati,  eC  a  popnlo  coniiervati,  qaid  cnjiu  eit  rel  ad  quod 
peniiietiiinitaDtM.  LegeaaatemaimtiDBtiMitionea  aprincipibiufactaeot  a 
populo  io  proviacUconmrTatae,  perqnasconCentionM  singulae  decidnntDr. 
Snnt.eniiii  leges  qnaai  instramenta  in  jars  ad  coctantioDnm  decloratiunem 
reritatis.  Uiua  antem  ciica  leges  fttteadant ;  Runt  eiiim  uioa  modi  qnibna 
legibos  nti  debemna.  Veibi  gratia:  coasDetada  eat  qnod  ralicta  hsl^rat 
tertitun  partem,  feodi  qaod  vir  auoa  tempore  contractus  matrimotiii  poeai- 
debat  5i  aatem  contsotio  oriMui  d«  iliqao  feodo  quod  tunc  ille  non 
posaidebat,  ipea  tamen  in  eodem  doCem  leclamante.  perlej;;em  iuqnisitionis 
et  hnjoamodi  conteotio  habet  terminari.  Uami  aulem  mmt  modi  qniboa 
tnjiumodi  lexbabetfleri;  Videlicet, per dDodecimjaratoaetnoBinRpectoa, 
et  feodo  priui  Tiao."  Cited  in  Bnumer,  Schw.  177.  See  ako  Stephen 
Fleadiog,  note  36. 
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like.  And  the  u*tu  are  the  ways  in  whioh  such  alex  ia 
to  be  perfoTmed,  namely,  by  twelve  persons,  under  oath, 
worthy  of  credit,  who  hare  inspected  the  fief." 

Beaders  of  Sir  Heni?  Maine's  books  will  recall  the 
emphasis  which  be  puts  upon  procedure  in  early  systems 
of  law.  The  Salic  law,  he  tells  us,  "deals  with  thefts  and 
assaults,  with  cattle,  with  swine,  and  with  bees,  and,  above 
all,  with  the  solemn  and  intrioate  procedure  which  eveiy 
man  must  follow  who  would  punish  a  wroug  or  enforce  a 
right."  And  again:  "So  great  is  the  ascendency  of  the 
Law  of  Actions  in  the  infancy  of  courts  of  justice,  that 
snbstantive  law  has  at  first  the  look  of  being  gradually 
secreted  in  the  interstices  of  procedure;  and  the  early 
lawyer  can  only  see  the  law  through  the  eovelope  of  its 
technical  forms."  ^  Our  inherited  system,  aa  we  have 
already  seen,*  kept  in  existence  until  a  period  within  liv- 
ing memory  a  phrase  which  comes  straight  down  from 
those  early  days.  Until  the  year  1S33'  certain  cases  in 
England  could  be  tried  per  legem  ;  a  man  w^ed  his  law 
(vadiare  legem),  i.  e.,  gave  pledges  for  performing  it;  and 
afterwards  performed  his  law  (facere  legem).  In  the  old 
Germanic  law  there  were  many  of  these  lages,  or  modes 
of  trial.  Trial  by  battle  was  the  lex  ultrata;  by  the 
ordeal,  the  teas  apparent,  manifesta,  or  parihUit ;  by  the 
single  oath,  the  lex  eimplex;  by  the  oath  with  compurga- 
tors, the  lex  probabUU,  or  the  lex  ditraisinae  ;  by  record, 
the  lex  reeordationia  ;  by  inquest,  or  the  assize,  lex  inquisi- 
tionit  and  reeognkionU.*  Our  phrase  "law  of  the  land" 
comes  down  out  of  the  midst  of  all  this.  "A  man,"  aays 
Glanville,  "  may  make  hia  villein  free,  so  tar  as  his  rela- 
tions to  himself  or  his  own  heirs  are  concerned.  But  if 
the  rillein  should  be  brought  into  court  against  a  stranger 

1  £«rlj  Idv  wd  Cnatom,  168, 389. 

•  Siipra,  e.  U 

•  Stat.  3  A  4  Wm.  IV.  c  43,  ».  18,  mpra,  p.  S4. 

•  On  thit  iDbjeet  m«  Bnumer,  Schw,  pp.  168 1  ttq. ;  Spelmsn,  OIom. 
nA  voc  Ltxi  Dncuge,  A. 
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ad  diracionatiotiem  faciendam  .  .  .  vel  ad  aliquem  legem 
terre  fadendam,"  etc.  "By  lex  terrae  is  meant,"  aays 
Bnumer,'  "the  procedure  of  the  old  popular  law."  This 
old  uae  and  conoeption  of  ^ex  is  to  be  explained  by  what 
Sir  Hentf  Maine-  haa  said  at  the  end  of  his  "Early  Law," 
from  which  I  hare  already  quoted.  All  the  primitive 
codes  "seem  to  begin  with  judicature,  and  to  distribute 
substantive  law  into  '  heads  of  dispute. ' "  "  The  authority 
of  the  Court  of  Justice  overshadowed  all  other  ideas  and 
considerations  in  the  minds  of  those  early  code-makers." 
"  It  must  hare  been  a  man  of  l^al  genius  who  first  dis- 
cerned that  law  might  be  thought  of  and  set  forth,  apart 
from  the  Courts  of  Justice  which  administered  it,  od  the 
one  hand,  and  apart  from  the  classes  of  persons  to  whom 
they  administered  it,  on  the  other." 

Taming  back,  now,  from  these  old  oonceptioDS  to  our 
own,  we  may  observe  again  that  while,  of  course,  there  are 
rules  and  laws  of  procedure,  and  while,  of  cburse,  these 
are  to  be  ascertained  by  the  judges,  they  are  not  what  is 
meant  (still  less  is  meant  a  mode  of  trial)  when  we  con- 
trast the  law  and  fact  that  are  blended  in  the  issue. 
There  the  conception  of  law  is  purely  that  of  the  substan- 
tive law  which  is  applicable  to  the  "facts,"  namely,  the 
ultimate  facts  that  are  in  question,  —  of  the  legal  conse- 
quences and  implications  that  are  bound  up  with  these 
facts. 

1  Schw.  S54,  335,  isa    Selden'a  otXes  to  FoitMcae,  De  Land.  c.  3fi. 

In  the  Diahgut  de  Seaeearie,  if.  T  (1176-1177),  the  writer  i».j»  that  bj 
jvdieia,  be  me«iiB  lega  eandentiifirri  pel  aquae.  GUnvill,  xiT.  c.  1,  «ij« 
Che  accuMd  penon  ia  to  rleu  hinueU  ptr  dei  jadicimn,  te&icet  per  eaMditm 
femm  vel  per  aquam.  lb.  c.  S,  M  legardi  the  hiding  of  treasure  troTe,  ob 
in/amiam  aulrm  non  soUt,  Jaxta  lagen  terre,  aliguii  per  Itgem  apparenttTii  m 
puFfore,  etc.  InS  Aot.  CW.  A^.  173{119&-ia00)oDedefeaduiti>»djndged 
to  defend  hinuelf  hy  the  jodgmeat  of  fire  sod  another  by  the  duel.  Of  the 
Bnt  it  is  said,  trndianit  legem.  Of  the  Mcond,  vadiavit  dvellum.  And  then 
both  are  called  legtt,  —  a  day  \a  given  them  for  making  legei  taoM.  Bmc- 
ton,  410,  in  speaking  of  compurgation,  nyt,  Formantur  mUem  verba  legit 
wcumfuin  formam  rtcordi,  eicut  in  omnituM  alii$  ttgUnu  fadrndiM  obtervaiar 
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And  we  ma;  also  remark  again  that  equally  the  Copies 
of  evidence  and  of  roaBoning,  dealing,  aa  they  do,  with  the 
proceseea  and  methods  of  onr  modem  "trials,"  and  being, 
aa  they  are,  a  part  of  the  machinery  and  procedure  by 
which  these  trials  reach  their  ends,  belong  one  side  of  our 
subject. 

IV.  We  have  now  made  onr  definitions  and  principal 
discriminations.'  But,  as  I  said  at  the  outset,  the  allot- 
ment to  the  jury  of  matters  of  fact,  eren  in  the  strict  sense 
of  fact  which  is  in  issue,  is  not  exact.  The  judges  have 
always  answered  a  multitude  of  questions  of  ultimate  fact, 
of  fact  which  forms  part  of  the  issue.  It  is  true  that  tliis 
is  often  disguised  by  calling  them  questions  of  law.  In 
the  elaborate  and  carefully  prepared  codification  of  the 
criminal  law,  which  has  long  been  pending  in  the  British 
Parliament,  we  are  told,  of  "attempts  to  commit  ofFences," 
that  "the  question  whether  an  act  done  or  omitted  with 
intent  to  commit  an  offence  is  or  is  not  only  preparation 
.  .  .  and  too  remote  to  constitute  an  attempt  ...  is  a 
question  of  law."*  In  a  valuable  letter  of  Chief  Justice 
Cockbum,  addressed  to  the  Attorney-General,  and  com- 
menting on  the  Draft  Code,*  he  justly  criticised  this  pas- 
sage: "To  this  I  must  strenuously  object.  The  question 
is  essentially  one  of  fact,  and  ought  not,  because  it  may  be 
one  which  it  may  be  better  to  leave  to  the  ju<%e  to  decide 
than  to  submit  it  to  a  jury,  to  be,  by  a  fiction,  converted 
into  a  question  of  law.  .  .  .  The  right  mode  of  dealing 
with  a  question  of  fact  which  it  is  thought  desirable  to 
withdraw  from  the  jury  is  to  say  that  it  shall,  though  a 
question  of  tact,  be  determined  by  the  judge."  The  same 
sort  of  thing  which  is  thus  objected  to  is  extremely  com- 
mon in  judicial  language  here.* 

'  Ai  regard!  wbM  an  c«Il»d  mixed  qnettiou  of  Uw  and  (act,  «ee  t'lt^a, 

125,  2!>I. 

■  Report  of  Criminal  Code  Bill  CoTnmUdoD  (I8T9),  Draft  Code,  a.  74. 

*  Dated  June  IS,  IST9,  and  printed  bj  order  of  the  Hoom  of  Comraoua 

*  As  when  we  are  told :  "  I  apprehend  that  whether  ap  InacnunaDt  of 
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Among  qneBtioDs  of  fact  whicli  are  commonly  treated 
ic  this  wa;  a  conspicuoos  illustration  is  found  in  the  con- 
structioa  of  wtitings.  It  is  not  uncommon  to  call  the 
interpretation  and  construction  of  writings  "a  pure  ques- 
tion of  law."  *  That  it  is  a  question  for  the  judge  there  is 
no  doubt.  But  when  we  consider  to  what  an  extent  the 
process  of  interpretation  is  that  of  ascertaining  the  inten- 
tion of  the  writer,  —  hia  expressed  intention,  —  irrespec- 
tive of  any  rules  of  law  whatever,  and  when  we  oome  to 
undertake  the  details  of  such  an  inquiry,  it  is  obvious  that 
most  of  this  matter  is  not  referable  to  law  but  to  fact. 
The  judge  has  to  ascertain  the  usual  meaning  of  words  in 
the  vernacular  language,  and  what  modifications  of  that 
meaning  are  allowable  as  a  mere  matter  of  the  fair  use  of 
language;  also,  the  fair  meaning  or  the  permissible  mean- 
ing of  the  oompositioD  of  these  words,  —  how  far  one  part 
relates  to  and  modifies  another,  and  how  far  the  general 
sense  of  the  whole  controls,  displaces,  or  supersedes  the 
more  commoD  effect  of  any  particular  words  and  phrases. 
Snoh  questions  are  addressed  to  the  trained  faculties  of  an 
educated  man,  acquainted  with  the  use  and  the  rules  of 
language,  and  with  the  sort  of  business  to  which  the  writ- 
ing relates,  and  may  be  settled  merely  by  a  critical  read- 
ing of  the  paper.  Moreover  "the  meaning  of  words  varies 
according  to  the  circumstances  of  and  concerning  which 
they  are  used."*     When  once  these   circumstances  are 

writing  be  andeinal  oroot,  is  a  qnsstioa  of  lair,  to  betoleedbytheconrt 
from  the  inipection  ot  the  iiutrameQt  itself."  —  KeiiDedf,  J.,  for  the  court, 
in  Duncan  e>.  Doncon,  I  Watts,  322,  335, 

'  Hamilton  v.  loi.  Co.,  135  D.  S.  212,  355.  Jnst  as  it  is  sometimes 
(aid  of  another  well-bnowa  qnestion,  "  What  fa^ts  and  circnm stances 
amount  to  proliaUe  cause  in  a  pnre  qneation  of  law."  Stone  ii.  Croclter, 
34  Pick.  84.  InL/te  v.  Kicharda,  L.  R.  1  H.  L,  222,  241,  Lord  Westbary 
■aid ;  "  It  is  no  donbt  trae  that  the  conttmctioQ  of  written  inftrnmentii  ie 
matter  of  law,  and  that  when  a  mitten  instrnment  is  laid  before  jnrTmen 
the/  are  bonnd  toreceire  the  interpretation  of  the  effect  ot  that  initrament 
from  the  jndge." 

*  Blackbnro,  J.,  [n  Allgood  v.  Blalu,  L.  B.  8  Ex.  lea 
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known,  i*. «.,  all  the  eztrinsio  facta  which  may  legally 
affect  the  iuterpretation,  then  the  courts  exercise  th«  right 
to  determine  the  bearing  of  these  facts  on  the  words  of  the 
writing,  and  the  combined  effect  of  words  and  facts  as 
touching  the  expression  of  intention.  This  may  not  in- 
volve any  question  of  law  in  the  exact  senee,  for  the  an- 
swer may  depend  on  no  legal  rule,  but  only  on  the  rules, 
principles,  or  usages  of  language  and  grammar,  as  applied 
by  sense  and  experience.  So  far,  then,  as  the  meaning 
of  a  document  is  to  be  determined  merely  by  reading  it 
in  the  light  of  ascertained  facts,  attending  the  making  of 
it,  we  are  presented  with  no  question  of  law,  in  any  strict 
sense  of  the  word;  it  is  a  question  for  the  court,  but  not 
a  question  of  law. 

But  of  course  the  construction  of  writings  has  always  to 
take  account  of  whatever  rules  of  law  may  be  applicable 
to  the  sabject;  and  always  there  is  a  question  to  be  deter- 
mined by  the  courts,  how  far  any  such  rules  of  law  exist 
in  the  particular  instance;  such  as  the  important  rules 
which  limit  the  process  to  the  text  alone,  as  illustrated 
by  the  circumstances  to  which,  either  in  terms  or  tacitly, 
it  refers;  and  which  determine  when  And  how  far  extrinsic 
matter  may  be  used  in  aid  of  interpretation.  There  are 
also  many  specific  legal  rules,  presumptive  or  absolute, 
for  the  interpretation  of  particular  words  or  phrases.  So 
that,  of  course,  the  mere  grammatical  process  of  interpre- 
tation has  to  be  carried  on,  shaped,  and  restrained,  in  con- 
formity with  these  rules  of  law,  whatever  they  may  be. 
And  sometimes  these  legal  rules,  technical  and  strict, 
exclude  all  search  after  the  actual  intention  of  the  writer; 
for  although,  in  some  instances  where  only  the  interests 
of  the  writers  are  concerned,  this  intention  may  well  be  a 
decisive  consideration,  in  other  writings,  designed  to  affect 
the  rights  of  third  persons,  and  successive  generations  of 
them,  it  may  not  be  permissible  to  allow  the  strict  and 
technical  meaning  of  the  terms  to  be  varied  by  any  refer- 
ence to  what  the  writer  really  meant. 
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The  subject,  hoireTer,  is  too  large  and  intricate  for  &aj' 
thing  more  than  a  passing  reference  at  this  point.'  Any 
general  statements  about  writings  must  be  subject  to  de- 
ductions, for  there  ia  a  great  diTersit;  of  them.  There 
are  "records,"  jad.icial  and  legislative,  such  as  statutes, 
judgments,  pleadings, — the  proving,  use,  and  application 
of  which  were  the  subject  of  legal  rules  before  juries  were 
bom.  These  rules  largely  hold  their  place  to-day,  for  rea- 
sons of  sense  and  convenience.  There  are  written  texts  of 
law,  questions  about  which  (some  of  them  at  least,  those  of 
the  domestic  forum)  belong  to  the  judges.  There  are  deeds, 
charters,  and  wills,  operative  instruments,  which  are  the 
subjects  of  Bpeoifio  legal  rules  as  to  their  constitution, 
form,  and  phraseology.  There  is  negotiable  paper,  of 
which  the  like  ia  true.  There  are  the  ordinary  oontracta 
in  writing,  or  written  memoranda,  required  by  law.  There 
are  writings  not  required  by  law,  but  made  by  choice  of 
the  parties  to  be  a  memorial  of  a  transaction.  And  there 
are  other  writings  of  a  merely  casual  nature,  like  ordinary 
correspondence.  Many  writings  used  to  be  regarded  as  in 
themselves  constituting,  or  rather  furnishing  by  the  mere 
inspection  of  them,  a  mode  of  "trial"  for  what  they  re- 
ported ^  as  records  did.  If  such  a  writing  were  once 
authenticated,  it  closed  inquiry.  On  the  other  hand  such 
writings,  even  reeorda  and  statntes,  might  be  merely  evi- 
dential; as  when  a  deed,  in  a  question  of  prescription, 
went  to  the  jury  as  evidence  of  the  fact  of  ancient  posses- 
sion, and  not  to  show  the  date  of  its  beginning.*  But, 
whatever  their  character,  and  however  used,  the  construc- 
tion of  writings,  when  once  the  facts  necessary  for  fixing 
it  have  been  ascertained,  whether  properly  to  be  called  a 
matter  of  fact  or  of  law,  was  a  matter  for  the  courts  and 
not  for  the  jury.'     This  has  always  been  so.     Writings 

'  6t6  infra,  c.  x. 

•  T.  B.  84  H.  VT.  (oL  80,  pi  7  (1*S«);  «.  c.  Tli»7er*B  Ca*  Erid.  210. 

*  VwAn,  B.,  in  HntchiDfon  v.  Bowker,  6  M.  ft  W.  US,  5*2,  "  The  l>w 
Ittketobethi*,  — thMititthedat;  of  the  conrt  to  coiutrae  kU  irritten 
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came  into  general  use  and  got  into  the  courts,  mainly 
through  the  Boman  ecclesiastics,*  and  it  was  natural  that 
the  Roman  methods  of  dealing  with  them  should  be  adopted ; 
and,  once  adopted,  that  they  should  not  be  changed  when 
new  modes  of  trial,  Buoh  as  the  trial  .by  jury,  came  in. 
Often  the  jury  could  not  read.*  It  may  be  added  that  an 
established  judicial  usage  like  this  has  always  been  power- 
fully supported  by  considerations  of  good  sense  and  expe- 
diency. Of  a  great  part  of  the  writings  brought  under 
judicial  consideration,  it  is  true  that  they  were  made,  as 
Bracton  says,  to  eke  oul;  the  shortness  of  human  life,  "ad 
perpetnam  memoriam,  printer  brevem  homtnum  vitam." 
Such  things,  so  important  to  a  short-lived  race  of  creat- 
ures, BO  long  enduring,  should  have  a  fixed  meaningj 
should  not  be  subject  to  varying  interpretations;  should 
be  construed  by  whatever  tribunal  is  most  permanent,  best 
instructed,  moat  likely  to  adhere  to  precedents. 


tB ;  if  theie  kM  pacnliBr  ezpreanous  mod  b  It,  whieb  hare  In 
particQlu  placM  or  tmles  a  known  meaniag  attacbed  to  tbeu,  it  u  for  the 
JDrj  to  u;  irhat  the  meaDing  of  these  expremioiui  wu,  bat  foi  the  conit 
to  decide  what  the  meaning  of  the  contract  wa»."  And  again  the  tarns 
accurate  judge  stated  the  matter  in  Neilson  v.  Harford,  8  M.  &  W.  806, 
823,  "The  conitraction  of  all  written  instraments  belongs  to  thecoart 
alone,  whose  dutj  it  is  to  constme  all  snch  imtrnmentB,  aa  loon  aa  the 
true  meaniag  of  the  worda  in  which  thej  are  coached,  and  the  annonnd- 
Ing  ciicamatanccB,  if  anj,  hare  been  aacertnined  as  facta  bj  the  jarj ;  and 
it  is  the  datj  of  the  jnry  to  take  the  constmction  from  the  coart,  either 
abeoIaMly,  if  there  be  no  word*  to  be  conitraed  as  words  of  art,  or 
phrBSet  nsed  in  commerce,  and  no  aarronnding  circnmntancea  to  be 
ascertaiaed ;  or  conditionallj,  when  those  words  and  ciicamstances  are 
neceasarilj  refen«d  to  tbem.  Unless  this  were  so,  there  wonld  be  no  cer- 
tainty in  the  law ;  for  a  ralMonstrncCioa  b;  the  court  is  the  proper  snbject 
by  mean*  of  a  bill  of  exceptioDS,  of  redress  in  a  conn  of  error ;  bnt  a  raie- 
conitniction  by  the  jory  cannot  be  set  right  at  all  eftectnally  "  And  bo 
see  Key  d.  Co^awortb,  T  Ex.  .^99 ;  Brown  v.  McOran,  14  Peters,  479, 493 ; 
Smith  D.  FatOkner.  IS  Gray,  291,  294;  Graham  o.  Sadlier,  169  HI.  99. 

t  Anglo-Saxon  Law,  230. 

*  See,  e.  g.,  as  late  as  1790  the  reasoning  of  Lord  Eenyonin  Maofenon 
V.  Tboytes  (Peaks,  20),  "  Comparison  of  hands  is  no  eridence.  If  it  were 
so,  Che  sitoation  of  a  jnry  who  could  neither  write  nor  read  would  be  a 
strange  one,  for  it  is  impossible  for  inch  a  jury  to  compare  the  bandwritjiig.' 
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Od  this  ftnd  similar  grounds  of  policy,  and  especially, 
aud  more  aod  more  so  as  time  went  od,  for  fear  the  jury 
should  decide  some  question  of  law  that  was  complicated 
with  the  fact,  many  other  questions  of  fact  have  been 
retained  by  the  judges,  either  studiously  and  by  design, 
or  as  a  more  or  less  accidental  result  of  practice.  Whether 
there  is  malice  in  oases  of  homicide,  and  what  is  sufficient 
"cooling-time"  where  there  was  provocation;'  and,  in 
actions  for  malicioos  prosecution,  whether  the  cause  for 
instituting  the  prosecution  is  "reasonable  and  probable,"* 
are  well-known  illustrations  of  this.  From  like  motives 
courts  refused  to  allow  juries  to  find  a  general  verdict  in  » 
cases  of  criminal  libel.* 

T.  If  it  be  asked  how  the  judges,  sometimes  with  and 
sometimes  without  the  cooperation  of  the  parties,  have 
been  able  to  work  all  this  out,  it  must  be  remembered  that 
in  England  the  judges  have  always,  in  theory,  been  great 
ministers  of  the  Grown ;  and  that  even  to  this  day  much 
of  the  reality  and  many  visible  signs  and  symbols  of  this 
high  place  and  power  remun.  Here,  also,  as  well  as 
there,  the  function  of  directing  the  administration  of  jus- 
tice, of  steadying  and  making  it  consistent  by  rules  bind- 
ing on  juries  no  less  than  on  judges  and  litigants,  and 
of  ascertaining  and  construing  the  substantive  law,  carries 
with  it  great  power.  Let  us  look  at  the  operation  of  this 
in  some  of  its  particulars. 

1.  In  the  exercise  of  their  never-questioned  jurisdiction 
of  declaring  the  common  law,  during  all  the  long  period  of 
its  secular  growth  in  England  and  America,  there  haa 
arisen  constant  occasion  for  specifying  the  reach  of  defi- 
nite legal  rules,  and  so  of  corering  more  and  more  the 
domain  of  hitherto  unregulated  fact.  This  has  consisted, 
in  a  great  degree,  in  declaring  the  scope  and  operation  of 
sound  reason,  wherein  the  common  law  so  largely  cou' 

1  R.  0.  Oneb;,  S  Lord  Rajmond,  p.  1494. 

*  Abrath  tr.  N.  E.  Ry.  Co.,  II  App.  Caa.  HT. 

*  Com.  V.  AnthM,  5  Gmf,  SlS-319. 
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sists.*  With  the  growth  of  knowledge  and  hnman  expe- 
rience, and  with  the  multiplied  new  application  of  maxims 
of  reason  and  sense  to  combinations  of  fact,  both  new  and 
old,  the  judges,  in  such  a  system  as  ours,  are  thus  forever 
advanoing,  incidentally,  but  necessarily  and  as  part  of 
their  duty,  on  the  theoretical  prorinoe  of  the  legislator 
and  the  jutyman.* 

2.  Especially  has  this  function  come  into  play  in  super- 
vising  and  regulating  the  exercise  of  the  jury's  office. 
Herein  lies  one  of  the  most  searching  and  far-reaching 
occasions  for  judicial  control  —  that  of  keeping  the  jury 
within  the  bounds  of  reason.  This  duty,  as  well  as  that 
of  preserving  discipline  and  order,  belongs  to  the  judge  in 
his  mere  capacity  of  presiding  officer  in  the  exercise  of 
judicature.  Beason  is  not  bo  much  a  part  of  the  law, 
as  it  is  the  element  wherein  it  lives  and  works ;  those 
who  have  to  administer  the  law  oan  neither  see,  nor 
move,  nor  breatha  without  it.  Therefore,  not  merely 
must  the  jury's  verdict  be  conformable  to  legal  niles,  bat 
it  must  be  defensible  in  point  of  sense;  it  must  not  be 
absurd  or  whimsical.  This,  of  course,  is  a  different  thing 
from  imposing  upon  the  jury  the  judge's  own  private 
standard  of  what  is  reasonable.  For  example,  when  the 
original  question  for  the  jury  is  one  of  reasonable  conduct, 
and  a  court  is  called  on  to  revise  the  verdict,  the  judges 
do  not  ondertake  to  set  aside  the  verdict  because  their  own 
opinion  of  the  conduct  in  question  differs  from  the  jury's.* 
"thej  are  not  aa  appellate  jury.     The  question  for  the 

1  Co.  lD«t  ST  b. 

»  For  mnsttatiotia  of  Ail,  see  E.  R.  Thijet,  Judicial  T^gutaliim, 
G  H&rv.  Law  Rer.  ITS. 

•  StKkni  V.  R.  R  Co.,  79  N.  T.  464 ;  S»»en»on  v.  U.  8.,  161  U.  8.  313. 
But  the  coarte  in  thli  cUn  ot  cams  are  makin);  d««  doctrinea  of  law, 
t.g^{a  Teqairini; people  to  ntop,  look, and  listen  befora  croasing  arailwaj; 
■a  Id  Pa.  R.  R.  D.  Beale,  ~3  Pa.  504;  and  the  "bicrcler'a  stop"  will  not 
Mrrej  he  mnit  dismonnt.  Robertaon  d.  Pa.  R.  R.  Co.,  ISO  l"*.  43.  Id 
TermoQt  a  par^  need  not  stop.  Manle;  v.  Canal  [R.  R.]  Co.,  69  Vt 
101. 
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oonrt  is  not  whether  the  conduct  ultimately  in  question, 
e.  g.,  that  of  a  party  injured  in  a  railway  accident,  was  rea- 
sonable, but  whether  the  jury's  conduct  is  veasonable  in 
holding  it  to  be  bo;  and  the  test  is  whether  a  reasonable 
person  could,  upon  the  evidence,  entertain  the  jury's  opin- 
ion. Can  the  conduct  which  the  jury  are  ju^ing,  reason- 
ably be  thought  reasonable  7   Is  that  a  permissible  view  ?' 

>  Infra,  2S3.  Tbti  matter  hu  been  neatlj  and  accnratelj  handled  bj- 
Lord  Halibarj,  in  the  Hoose  of  Lords. 

A  f«w  r«UB  befoi«,  in  Solomon  r,  Bitton,  8  Q.  B.  D.  176  (ISSI),  inan 
action  of  troTSr  the  subataiitial  qneation  for  the  jsaj  waa  whether  tbej 
beUeTed  the  plaintill'B  or  the  defandant'i  wiCneacaa.  On  an  application 
h7  the  defendant  for  a  new  trial  on  the  fpvond  that  the  rerdict  wat  af^alntt 
the  weight  of  eTfdence,  the  trial  judge.  Sir  N.  Lindlej,  exprened  him- 
■eUasdiasatiafiedwith  the  Terdict,  and  anew  trial  wat  ordered.  On  appeal 
thie  order  wa4  reveried,  the  oonrt  {Jemel,  U.  B.,  and  Brett  and  Cotton, 
L-JJ.)  lajing  chat  the  mle  in  Bnch  cbbcb  ought  not  to  depend  on  whether 
the  jadge  who  tried  the  can  waa  diBaatiifled  with  the  verdict  or  woold 
have  come  to  the  Hune  concloaion,  "  bnt  wlwther  the  verdict  was  sneh  aa 
reasonable  men  onght  to  come  to." 

In  1B86,  in  The  Metropolitan  Railway  Compau;  n.  Wright,  11  App. 
Caa.  192  ( ISSfl),  in  a  caw  ioTolvIng  the  queation  of  negligence,  the  Divi- 
sional Court  (Ijord  Coleridge,  C.  J.,  aud  Stephen,  J.),  had  ordered  a  new 
trial  00  the  ground  that  the  verdict  waa  against  tlie  weight  of  evidence. 
The  Oonrt  of  Appeal  (Selboroe,  L.  C,  Brett,  U.  R.,  and  Lindle.v,  L.  J.) 
nveieed  thii  dedsion ;  and  the  House  of  Lords  snitdned  the  revenuL 
The  Lord  Chancellor  Herscbell  laid  down  the  principle  that  "the  verdict 
onght  not  to  be  dlstnrbed  nnleas  it  was  ooe  whichajnij,  viewing  the  whole 
of  the  evidence  raasoDably,  could  not  properly  find."  And  then  Lord 
Halabuij,  in  a  ihott  and  excellent  statement,  put  the  matter  with  pred- 
non :  "  Hy  Lords,  the  facta  of  this  rase  may  of  course  be  diSerentty  viewed 
by  different  minds.  I  am  content  with  the  view  of  the  facu  M  stated  by 
the  Lord  Chancellor,  and  I  am  disposed  to  think  that  I  should  have  found 
the  same  verdict.  But  what  I  take  to  be  of  supreme  importance,  at  defin- 
ing the  functions  of  Judges  and  juries,  is  the  principle  upon  which  a  new 
trial  can  be  granted,  upon  the  ground  that  a  verdict  it  against  the  weight 
of  evidence.  Now  I  think  that  the  principle  laid  down  in  Solomon  v. 
Bitton  is  arroneons,  as  reported,  in  the  on  of  the  word  'ooght.*  If  a 
court  —  nM  a  Court  o(  Appeal  In  which  the  facts  are  open  for  original 
jnlgment,  but  a  court  which  is  not  a  court  to  review  facts  at  all  —  can 
,  grant  a  new  trial  whenever  it  thinks  that  reasonable  men  onght  to  have 
found  another  verdict,  it  aeems  to  me  that  they  must  form  and  act  upon 
14 
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We  might  anticipate  that  this  dear  bat  delicate  line 
would  often  be  overstepped.  It  often  has  been.  It  is  the 
line  which  was  onder  disousaion  in  an  important  modern 
snit  for  libel,*  when,  in  considering  the  power  of  the 
court,  on  a  motion  in  arrest  of  jud^cnt,  Lord  Penzance 
insisted  that  a  court  could  not  take  the  case  from  the  jury, 
if  the  publication  was  reasonably  capable  of  a  libellous 
conetructiOQ.  On  th«  other  hand  it  was  laid  down  by 
Lord  Blackburn  that  the  court,  on  this  particular  question, 
unaffected  by  Fox's  Act,  was  to  judge  for  itself  ;•  and  he 
added,  "It  seems  to  me,  that  wheo  the  court  come  to  de- 
cide whether  a  particular  set  of  words,  published  under 
particular  circumstances,  are  or  are  not  libellous,  they 
hare  to  decide  a  very  different  question  from  that  which 
they  hare  to  decide  when  determining  whether  another 
tribunal,  whether  a  jury  or  another  set  of  judges,  might 
not  unreasonably  hold  such  words  to  be  libellous."  That 
this  Tital  discrimination  has  been  neglected,  in  a  great 
many  cases  where  the  court  has  had  to  review  the  action 
of  the  jury,  there  is  abundant  reason  to  believe.* 

their  own  riew  of  whU  the  eTidence  in  their  jadj^ent  provea.  ThU,  I 
think,  ii  Dot  the  l>w.  If  rewon&ble  meo  miigJii  find  (not '  oagiit  to/  u  wh 
B«id  in  Solomon  v.  Bitton)  the  Terdict  which  has  been  roond,  I  think  no 
court  fajw  jnriidiction  to  diatarb  &  decision  of  fact  which  the  law  b*s  con- 
fided to  jnnei,  not  to  jndgea.  My  noble  and  learned  friend  on  the  wooltack 
has  pnt  the  proptieition  in  a  form  which  ia  not  open  to  objection,  bnt  which 
perhapl  leavei  open  for  defioition  in  what  Beti*e  the  word  '  properly  '  ia  to 
be  oned.  I  think  the  teat  of  reMontibleDMa,  in  considering  the  verdict  of 
a  jury,  ia  right  enongh,  in  oidei  to  aadenCand  whether  the  jary  hare 
reall/  done  their  doty.  If  their  finding  ia  abeolntely  nnresaonable,  a  court 
may  conaider  that  that  ahowa  that  they  hare  not  really  performed  the 
judicial  dnty  caat  upon  them ;  hut  the  principle  mnct  be  that  the  judgment 
DpoD  the  facts  ia  to  be  the  jndgmeDt  of  the  jnry  and  not  the  judgment  of 
nnj  other  tribonal.  If  the  word '  ufght '  were  aubetitated  for  '  oaght  to  * 
{q  Siilomtm  T.  Billon,  I  think  the  principle  would  be  accaiately  stated." 

1  Capital  and  Connttee  Bank  p.  Henty.  7  App.  Caa.  7*1  t  «.  c.  31  W.  R. 
1ST ;  Haiy  v.  Woitke,  83  Col.  SGfl. 

*  Thte  dtatinction  ia  of  fandamental  importance  in  conatitntional  law, 
where  eovrts  are  reviewing  the  action  of  leKi^laturea  and  conaideriiig 
whethw  Ibejr  hava  kept  within  the  limits  of  l^slative  power.    Compare 
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The  point  may  be  further  illnetrated  by  oases  on  the 
subject  of  neoessaries  for  an  infant.  Formerly,  in  Buch 
cases,  the  plaintiff  in  reply  to  the  plea  of  infancy,  put 
upon  record  the  facts  which  were  thought  to  identify  the 
articles  as  necessaries.  Nowadays  these  facts  are  not 
pleaded.  The  former  practice  tended  to  give  the  patties 
the  court's  opinion;  now  they  get  the  jury's,  which  may 
be  a  very  different  matter.  The  jury's  verdict  is,  indeed, 
subject  to  the  court's  revision;  but  at  that  stage,  as  we 
see,  the  court  asks  merely  that  "very  different  question," 
which  Lord  Blackburn  mentions,  whether  the  jury  could 
reasonably  find  the  supplies  to  he  necessaries.  In  Mak- 
arell  v.  Bachellor,*  in  1S97,  the  plaintiff  sued  in  debt  for 
supplying  apparel,  and,  upon  a  plea  of  infancy,  replied 
that  the  defendant "  was  one  of  the  gentlemen  of  the  cham- 
ber to  the  Earl  of  Essex,  and  so  it  was  for  his  necessary 
apparel ;  and  it  was  thereupon  demurred.  The  court  held 
that  they  were  to  adjudge  what  was  necessary  apparel; 
and  such  suits  .  .  .  cannot  be  necessary  for  an  infant, 
although  he  be  a  gentleman."  In  Ryder  v.  Wombwell,* 
in  1868,  where  a  like  question  went  to  the  jury  and  wa^i 
found  for  the  plaintiff,  the  court,  in  granting  a  nonsuit  on 
the  ground  that  there  was  no  evidence  suf&cient  to  warrant 
the  verdict,  laid  down  the  general  principle  (1)  that  the 
court  may  always  say,  whether,  prima  facie,  having  regard 
to  "the  usual  and  normal  state  of  things,"  which  is  known 
to  judges  as  well  as  to  juries,  certain  things  "may  be" 
necessaries;  and  (2),  that  if  evidence  is  offered  of  special 
circumstances,  changing  the  usual  state  of  things,  the 
question  for  the  court  is  whether,  upon  the  evidence,  the 
jury  could  reasonably  find  them  necessaries.  On  both 
points,  it  will  be  observed,  the  court  is  simply  holding  the 
jury  and  the  parties  within  the  limits  of  reason. 

Tbitt  v.  Andereoa,  99  U.  S.  62B,  S33,  634,  ptr  Waite,  C.  J.  Thayer, 
Origin  and  Scope  of  the  American  Doctrine  of  Comtitatioiial  Law  (Littla 
BiDwn,  *  Co ),  17-29 ;  7  Harr.  t«ir  Bev.  129, 

'  Cto.  el  SB3.  *  L.  B.  4  Ex.  32. 
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3.  In  exercising  their  presiding  function,  tlie  judges 
hare  liad  to  invoke  preaumptions  and  to  la;  down  rules  of 
pieeumption.  Ihey  have  thus,  impereeptibly  and  inevi- 
tably, modified  the  juty'a  action  in  dealing  with  questions 
of  fact,  and  have  narrowed  the  number  and  range  of  ques- 
tions coming  under  the  jurj's  control.  These  presump- 
tions axe  Bometimes  not  ao  much  rules  of  law,  as  formulated 
advice,  indicating  what  judgea  recognize  aa  permiasible  or 
desirable  in  the  jury;  but  often  they  are  strictly  rules  for 
the  decision  of  questions  of  fact.  A  fuller  statement  on 
this  subject  will  be  found  in  a  later  chapter.'  It  is  the 
oharacteristic  of  a  presumption,  in  dealing  with  a  disputed 
question  of  fact,  to  make  a  prima  /acts  decision  of  the 
question.  In  the  long  history  of  trial  by  jury  this  process 
has  forever  gone  on,  sometimes  as  a  mere  natural,  un- 
observed step  in  the  work  of  a  tribunal  which  regards 
precedent  and  seeks  for  consistency  in  administration, 
sometimes  as  a  sharp  and  short  way  of  bridling  the  jury.  - 
Sacli  things  were  done  aa  being  mere  administration;  as 
rightly  belonging  to  officials  who  had,  what  the  juries  had 
not,  the  responsibility  of  supervising  the  conduct  of  judi- 
cature, and  of  securing  the  observance,  not  merely  of  the 
rule  of  law,  but  of  the  rule  of  right  reason.  None  the 
less,  however,  are  we  to  notice  that  the  actital  working  of 
this  process  has  transferred  a  great  bulk  of  matter  of  fact 
from  the  jury  to  the  court  by  the  simple  stroke  of  declar- 
ing that  it  shall  no  longer  be  dealt  with  merely  as  mat- 
ter of  fact,  but  shall  be  the  subject  of  rules,  — rules  of 
practice,  rales  of  good  sense,  prima  /ads  rules  of  law, 
even  conclusive  rules  of  law;  even  so  far  do  the  courts 
go  in  this  process.  In  oases  of  prescriptive  rights,  for 
instance,  it  was  perceived  how  hard  it  often  is  to  prove 
them,  propter  brevem  hominum  viiam,  and  the  judges 
established  the  rule  that  when  once  you  had  given  evidence 
ranning  back  through  the  term  of  living  memory,  the  rest 
of  the  long  period  of  legal  memory  might  be  spanned  by  a 
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presomption.  It  waa  admitted  to  be  a  question  of  tact 
and  for  the  jury,  whether  the  truth  was  so  or  not;  but 
the  judges  were  not  conteut  to  leare  it  there;  for  a  grave 
matter  of  policy  was  involred,  and  immense  property  in- 
terests; and  they  perceived  the  very  slender  proportions 
of  the  evidence.  "No  doubt,"  said  Mr.  Justice  Black- 
burn,^ "usagd  for  the  last  fift?  or  sixty  years  would  be 
some  evidence  of  usage  seven  hundred  years  ^o;  but  if 
the  question  is  to  be  considered  as  an  ordinary  question  of 
fact,  I  certainly,  for  one,  would  very  seldom  find  a  verdict 
in  support  of  the  right  as  in  fact  so  ancient,"  And  so,  in 
such  oases,  the  judges  instructed  the  jury  that  they 
"ought"  to  find  what  was  thus  presumed;  and,  what  was 
more,  they  enforced  this  duty  on  the  triers  of  fact, 
whether  nisi  print  judges  or  juries,  by  granting  new  trials 
if  it  was  disregarded. 

4.  Closely  allied  to  the  process  jnst  dealt  with  is  that  of 
the  definition  of  language.  This  has  a  great  reach.  Id 
fiziug  the  meaning  of  legal  terms,  the  judges  have  often  as- 
sumed the  determination  of  matters  of  fact.  Such  phrases 
as  "malice,"  "false  pretences,"  "fraud,"  "insanity," 
"reasonable  notioe,"  and  the  like,  whether  statutory 
expressions  or  other,  have  required  a  definition.  The 
judges  alone  could  give  it;  and  ^ey  have  sometimes  given 
it,  as  in  the  case  of  insanity,  in  a  manner  to  cloee  ques- 
tions of  fact  which  might  well  have  been  left  open.* 

From  the  earliest  times  until  now  much  of  the  law  is 
expressed  in  terms  of  what  is  reasonable.  A  widow  shall 
have  reasonable  dower;  she  may  have  reasonable  estovers; 

1  BfTant  e.  Foot,  L.  B.  S  Q.  B.p.  ITS;  JenUna  d.  Harvey,  1  Cr.,  M. 
&  B.  877.  "PiMunptioDB  do  not  tlmja  proceed  on  %  belief  that  the 
thing  pieramed  baa  actnallj  taken  plaro.  GrantB  are  frequent);  pre- 
■amed  .  .  .  from  a  prinriple  of  qnietiog  the  puneedon."  Per  Sir  Wta. 
Grant,  M.  B.,  in  Hillary  v.  Waller,  13  Vea.  S39,  S93. 

*  See  the  obeerrationa  of  Mr.  Jnitice  Doe  in  diaaentioK  opiniona  in  State 
r.  Pike,  49  N.  H.  399,  «30,  442,  and  Boardmao  v.  Woodman,  4T  N.  H.  iSO, 
14e-liS0 ;  and  the  opinion  of  the  court  (Ladd,  J.)  in  State  o.  Jonee,  50  N.  B 


Diqiizedb/GoOgle 


214  LAW  OF  ETIDENCB. 

a  party  shall  give  reasonable  notice;  he  shall  act  reason' 
ably,  etc.,  etc.  The  pages  of  Olanrill  and  Bracton  are 
as  full  of  this  sort  of  thing  as  those  of  our  latest  volume 
of  reports.  It  is  the  judges  who  have  had  to  define  what 
was  reasonable,  or  else  to  determine  how  it  should  be 
defined;  just  as  they  had  to  say  what  "a  long  time" 
should  mean  in  regard  to  adverse  possession.  Quant  lonya 
esee  debent,  says  Bracton,*  non  definitur  &  jure  sed  ex 
justitiariorum  dUcretiane.  "Reasonableness  in  these 
cases,"  says  Coke,*  "belongeth  to  the  knowledge  of  the 
law,  and  therefore  to  be  decided  by  the  justices."  But  in 
exercising  this  function  the  judges  gave  definitions  which 
called  in  the  jury,  by  referring  to  non-legal  standards, 
like  that  of  the  conduct  of  the  prudent  man.  It  is  clear 
that,  even  in  the  old  days,  one  may  find  reasonableness 
passed  on  l^  the  aaeta  and  the  juiy.' 

Of  these  judicial  definitions  our  books  are  full.^  Some* 
times  they  b^in  by  fixing,  in  particular  cases,  an  outside 
limit  of  what  is  rationally  permissible,  as  in  many  of  the 
cases  about  reasonable  time  and  the  like;  and  then  grow 

•  Fol.  51  b. 

*  Co.  LiLSSIi. 

*  Bncton,  3l!i-316b.  Ai  to  whst  aaght  to  be  sdJQilged  waste  tuid 
what  not,  in  pcunt  of  quantity,  tajt  Biacton,  hahtt  qMotlibet  patria  juuin 
modum,  eonMitutioruni  et  comueludmem.  What  conformed  to  tbu  itandarit 
Id  Buch  a  i»se  wonld  be  daflned  b;  the  court  as  reosocBble.  Of  conne,  in 
■0  far  w  qneBtiotu  of  reasonableneis  relate  to  procednre,  or  other  topics 
which  belong  pemliaTl/  to  tlie  coart,  it  in  eauj'  to  Bee  that  thej  are  for  iti 
own  decision.  Infra,  S30.  n.  A.  Bnt  the  general  ftateioent  that,  in  oar 
older  law,  qaeationi  of  leasonableneM  were  alwajv  for  the  jodges  h^s 
often  been  accepted  with  too  little  diiicri  mi  nation. 

•  See,  «.  g.,  Twjne's  case  (3  Co.  SO  b),  defining  phruea  in  St  13  Elti. 
c  S.  a.  3,  at  to  frandnleat  conveyancea ;  Calder  v.  Ball,  3  Dall.  386,  and 
Hartnng  d.  The  People,  29  N.  Y.  95,  defining  tbe  term  ex  poii  fato; 
McCnlloeh  v.  Maryland,  4  Wheat.  316,  defining  the  norda  "neceaaary  nnd 
proper,"  in  the  Constitution  of  the  United  States;  RnaBell  u.  Rngsell 
(1897],  A.  C.  395,  deflainjt  the  aCatntory  word  "cruelty ; "  Sute  o.  Stevena. 
69  Vt.  411,  defining  the  phra«e  "  a  set  line,"  in  a  atatnte  relating  to  Sah- 
bg ;  and  l^ylor  o.  Hont,  52  Minn.  300,  defining  "  book«cconnt."  Then 
is  no  end  to  mch  caMa,  old  and  new,  in  every  part  of  the  Uw. 
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more  precise.  In  this  vblj  the  legal  rule  as  to  what  is 
reasonable  notice  of  the  dishonor  of  a  bill  of  exchange 
was  established:  juries  were  resisted  by  the  oonrt  when 
they  sought  to  require  notice  within  an  hour,  and,  on  the 
other  hand,  when  they  tried  to  support  it  if  given  within 
fourteen  days,  or  within  three  days,  when  "all  the  parties 
were  within  twenty  minutes'  walk  of  each  other;  "^  and 
so  the  modem  rule  was  fixed,  that  ordinarily  notice  is 
sufficient  if  given  on  the  following  day.  In  the  case  of 
uncertain  fines  in  copyholds,  the  courts  had  previously 
gone  through  a  like  process  of  regulating  excess,  until  at 
last,  not  without  the  aid  of  courts  of  equity,  they  had 
fixed  a  specific  outside  limit.*  The  process  is  now  going 
OD  as  regards  the  question  of  timely  notice  to  the  iudorser 
of  a  demand  note.* 

So  far  as  the  phrases  to  be  defined  occur  in  contracts  or 
similar  writings,  they  become  subject  to  the  rule  already 
mentioned,  that  the  construction  of  writings  is  matter  for 
the  court.  So  far  as  they  are  found  in  statutes  or  our 
American  constitutions,  the  courts  have  control  of  the  defi- 
nition not  merely  on  this  ground,  but  on  another,  namely, 
that  it  is  one  of  tboee  incidental  questions,  relating  to 
a  law,  which,  being  attracted  to  the  main  one,  are  them- 
selves regarded  as  questions  of  law.*  Courts  do,  indeed, 
when  engaged  in  this  process  of  definition,  sometimes 
take  the  opinion  of  the  juryj  and  their  acceptance  of 
the  verdict,  which  in  reality  may  mean  nothing  more 
than  an  allowance  of  the  jury's  opinion  as  one  that  the 
court  is  willing  to  accept,  is  sometimes  inaccnmtely 
thought  to  involve  a  ruling  that  the  question  itself  be- 
longs of  right  to  the  jury.     And  again,  a  decision  of  a 

■  TiDdat  v.  Btowh,  I  T.  R.  pp.  168-9. 

*  Per  Loid  LoDghboiongh,  Doag.  794,  n.;  Co,  Lit  ii  b.  Compare 
M^ne,  Early  Late  and  Cuttom.  315. 

■  Ame^  Cues  on  Bills  and  Notaa,  i.  TS3  n.;  F&ine  v.  R.  R.  Ca,  US 
V.  9.  isa,  160. 

*  Supra,  p.  193. 
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court  I'n  batio  that  it  ia  Dot  error  in  law  thus  to  take  the 
opinion  of  the  jai;  is  supposed  to  mean  that  it  is  the  du^ 
of  the  jadge  to  do  it.  But  sometimes  this  matter  is  more 
acoarately  dealt  vith.  In  a  criminal  caae  in  Masaachn- 
aetts,  involving  the  question  whether  A  certain  game  was 
a  lottery,  within  the  meaniog  of  a  statute,  this  question 
was  left  to  the  jury.'  Four  years  later,  in  a  similar  case, 
the  same  court  said:  "This  having  been  determined  to  be 
a  lottery  in  Commonwealth  v.  Wright,  it  is  not  necessary 
to  go  on  forever  taking  the  opinion  of  the  jury  in  each  new 
case  that  comes  up.  Whether  or  not  a  definitely  described 
game  falls  within  the  prohibition  of  the  statnte  is  a  ques- 
tion of  law.  The  defendant  was  bound  to  know  at  his 
peril.  Whatever  practical  uncertainty  courts  may  have 
felt  upon  a  subject  with  which  they  are  less  well  acquainted 
than  some  others  of  the  community,  in  theory  of  law  there 
is  no  uncertainty,  and  the  sooner  the  question  is  relieved 
from  doubt  the  better." ' 

1  Com.  V.  Wright,  137  Man.  SSO. 

■  PtT  Holmn,  J.,  in  Com.  a.  SdUitbd,  146  Mm.  142, 14S,  See  HolmM, 
Common  Law,  113  n.  It  hti  mn  odd  effoct  to  call  thii  a  qnoition  of  law, 
and  at  tbe  •ane  time  apeak  of  the  conit  (eeling  a  practical  nnceitaintj 
about  it  which  leadi  them  to  coniult  the  jury.  What  !i  meant  ii  that  it  b 
a  qoeetioa  for  the  conrt.  Compare  a  recent  leN  accurate  Kiigli»h  caee, 
,  Fearce  B.  Lansdowne,  69  Iaw  Times  Rep.  316  {1B93),  where  apotmae  at  a 
pablichooiehad  sued  hii  employer  nnder  an  Employere  Liability  Act,  con- 
tendJDKthathe  wasa  "workman"  within  tlie  meaning  of  the  Act ;  and  not 
"  adomeMic  or  menial  terrant,"  who  was  a  personage  excluded  from  that 
calegorr  b;  the  tenne  of  the  Etatnte.  In  one  of  the  connt;  contts  the  jnrr 
fonnd  for  the  pWntiff,  rabject  to  the  qneetion,  which  the  jniige  reserved  for 
himself,  whether  the  potman  waa  "  a  domestic  or  ineatal  eenaat."  The  jndge 
heard  evidence  ai  to  tbenatnreaod  drcnmstancee  of  the  plaiotifTa  employ- 
menl.  and  held  that  he  wu  "a  domestic  or  menial  servant."  Theevidenca 
was  nncoatnwlicted,  and  showed  that  the  dntiesof  the  potman  at  the  public 
honse  "  were  to  sweep  out  the  bar,  to  wash  the  bar  and  the  pewter  pote.  to 
dost  ronnd,  to  clean  the  windows,  to  pnt  fresh  sawdnst  down,  and  to  take 
beer  ont  to  cnitomen.  He  did  not  sell  anjrthing.  He  slept  at  hi*  own 
honse,  at  some  distance  from  the  pnblic  hnitiie,  and  retonied  home  three 
times  a  day  for  meals."  The  plaintiff  appealed,  and  in  the  Qneen's  Ilench 
IMTiNon  the  appeal  was  diimiased.    But  the  conrt  (Williama  and  CoDlna 
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S.  The  rules  of  practice  and  the  forms  of  pleading  and 
procedure  were  under  the  control  of  the  judges. 

(a)  The  judges  often  compelled  specif  verdicts.  It 
-was  the  old  law  tliat  a  jury,  if  it  chose  to  run  the  risk 
of  a  mistake,  and  80  of  the  punishment  by  attaint,  always 
might  find  a  general  verdict.*    But  the  judges  exerted 

JJ.)  found  much  diScnllj  in  dsaling  with  ths  case.  Tbe;  declared  that 
the  judge  below  had  tuarped  tbe  place  of  the  jniy,  and  that  the  strictlr 
proper  ntarse  to  be  obeerred  at  the  present  stage  would  be  that  of  Bend- 
ing tbe  case  back  to  be  given  to  a  jnry ;  bnC  tbaC,  aa  both  aidee  wiahed  tho 
matter  to  be  finally  dispooed  of  now,  the  conct  wonld,  nnder  an  eetabliBhed 
but  irregiilai  role  of  practice  in  dealing  with  motioDi  for  a  new  trial,  take 
on  itaelf  the  jaift  fonction  and  declare  that  tbe  jndge  below  had  reached 
a  right  malt,  Mr.  Jnmice  Willianu,  who  gave  the  principal  opinion  in 
the  rate,  iaid :  "  I  do  not  quite  know  whj  the  fooctione  of  the  judge  and 
thoee  of  the  jorj  are  not  kept  properly  separate  in  dealing  with  theae  Acta 
of  Parliament,  bat  there  leeina  to  be  a  sort  of  cotion  that  if  tbe  facta  of 
the  particolac  ewe  are  admitted,  the  reanlt  ie  that  tbe  fonctiona  of  tha 
jndge  and  tbe  jni^  are  thereby  altered,  that  tbe  jnry  cease  to  be  the  tribunal 
which  is  to  draw  the  necewai;  inferences  of  fact,  and  that  it  beoomea  tha 
dnty  of  the  jndge  to  draw  them.  ...  I  do  not  believe  that  becanae  tbe 
facts  are  admitted,  the  fonctions  of  tbe  jury  aa  to  drawing  infereDcasfruia 
them  are  altered  at  all.  .  .  .  There  is  no  diapnte  here  aa  to  what  were  the 
dnties  performed  by  the  plaintiff  or  aa  to  the  drcomatancea  nnder  which 
he  performed  them."  Then  the  judge  qnotea  aa  anthori^  for  wliat  he  ia 
Baying  tbe  language  of  Lord  Jnatice  Bowen  in  a  case  of  negligence,  not 
adverting,  in  doing  so,  to  a  real  difference  between  snch  a  caae  and  one 
where  the  cunrt  ia  conatming  a  atatnte.  In  Davey  n.  Load,  t  8.  W,  Ry. 
Co,,  12  Q,  B.  D  TO,  76,  tbe  Lord  Jnatice  had  laid :  "  It  ia  not  because  facts 
are  admitted  that  it  is  tbereforeforthe  judge  to  aay  what  the  deciaionnpon 
them  ahoald  be.  If  tha  facts  which  areaduitted  are  capable  of  two  equally 
poaaihle  views  which  reaaoaable  people  may  take,  and  one  of  them  ia  more 
conaiatent  with  tha  caae  for  one  party  than  for  the  other,  it  is  tha  doty  of 
the  judge  to  let  the  jury  decide  between  snch  conflicting  views,"  After 
citing  this,  WiUianu,  J.,  proceeds ;  "  It  ia  impossible  Co  slate  the  law  with 
more  accuracy  and  clearness;  and,  to  apply  it  here.  I  aay  tbat  no  one  can 
doubt  that  on  the  facta  it  is  poeaible  that  reasonable  penona  may  take  dif- 
ferent views  aa  to  whether  the  pluntiff  waa  .  .  .  '  a  domeetic  or  menial 
•wvant.'  Under  theee  drcumatancca  I  wish  to  aav,  aa  emphatically  aa  I 
can,  that  it  seems  to  me  here  that  the  county  court  judge  took  upon  him 
•df  tbe  functions  of  the  jury  without  any  occasion  for  so  doing." 
1  Ccldt  SS8a;  Sdlnat,  4SSi  Dowman'i  caae,  9  Co.  7  b,lSb. 
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presBtire  to  secure  special  verdicts;  sometimes  they  oideied 
them,  aud  enforced  the  instruction  by  threats,  by  punishing 
the  jury,  and  by  giving  a  new  trial.*  As  matter  of  history, 
we  know  that  the  jury,  on  the  whole,  soooessfully  stood  out 
against  these  attempts;  and  that  in  most  eases  their  right 
vas  acknowledged.*  But  now  it  is  remarkable  how  judges 
and  l^islatures  in  this  country  are  unconsciouely  travel- 
ling back  towards  the  old  result  of  controlling  the  jury, 
by  requiring  special  verdicts  and  answers  to  specific 
questions.'  Logic  and  neatness  of  legal  theory  have 
always  called  loud,  at  least  in  recent  centuries,  for  special 
verdicts,  so  that  the  true  significance  of  ascertained  facts 
might  be  ascertained  and  declared  by  the  one  tribunal 
fitted  to  do  thi^finally  and  with  authority.  But  consider- 
ations of  policy  have  called  louder  for  leaving  to  the  jury 
a  freer  hand.  The  working  out  of  the  jury  system  has 
never  been  shaped  merely  by  legal  or  theoretical  consider- 
ations. That  body  always  represented  the  people,  and 
came  to  stand  as  the  guardian  of  their  liberties;  bo  that 
whether  the  court  or  the  jury  should  decide  a  point  could 
not  be  settled  on  merely  legal  grornda;  it  was  a  ques- 
tion deeply  tinged  with  political  considerations.  While 
it  would  always  have  been  desirable,  from  a  legal  point 
of  view,  to  require  from  the  jury  special  verdicts  and 

>  Chicheiter'g  CMB.  AIbth,  18(16*4);  G»y  r.  Crow,  7  Mod.  37  (1708); 
R.  f.  Bewclley,  1  Peere  Williams,  aoT  (17ia).  Compare  Baker's  cue,  S 
Co.  104  (1600). 

■  Major  of  DayJzM  r.  Claxke,  3  A.  ft  E.  506. 

■  See  Mr.  W.  W.  Thornton'i  article  in  SO  Am.  Law  Bbt.  366,  on 
••  Special  Interrogatories  to  Juriei."  At  pp.  381  and  SS3  the  writer  nj-B ; 
"The  practice  of  Bnbmittinn  a  raat  nninbeT  of  intenogatoriM  toa  jorj  in 
freqaentlj  criticised  hy  the  coarta  ;  neTertbelem  tbe  practice  continnea, 
and  in  fact  la  growing  worse.  ...  All  the  statntei  provide  that  if  [the 
anawera  to]  tlie  special  interrogatories  are  inconsistent  with  the  general 
verdict,  thej  shall  prevail  over  the  latter."  See  Maceman  v.  Eqaitable  Co, 
78  N.  W.  Rep.  Ill  (Minn.,  July,  18B7).  In  Atch.  R.  R.  Co.  o.  Morgan.sa 
TmB.  Rep.  99S   (Jan.   1690,   Kansas),  seventy-eight  qnestions  were  pat 

0  the  JDry,  filling  nearly  three  octavo  pages  of  fine  print  and  doable 
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ansvets  to  Bpecial  questions,  that  course  would  have  given 
more  power  to  the  king  and  less  to  the  people.  It  is 
one  of  the  ecceatiicitiea  of  legal  history  that  we,  in  this 
country,  while  exalting  in  some  ways  the  relative  func- 
tion of  the  jury  far  beyond  all  English  precedent,  are  yet, 
in  some  parts  of  the  country,  greatly  cutting  down  their 
powers  in  the  particular  here  referred  to.'  Doubtless  the 
judges  at  common  law  have  always  exercised  a  limited 
power  of  questioning  the  jury  about  their  veidiots.  But 
the  general,  common-law  right  of  the  jury  to  refuse  to 
answer  such  questions  and  to  give  a  short,  general  verdict 
has  been  acknowledged.  It  was  conspicuously  recognized 
in  a  recent  English  case,  where,  in  a  criminal  trial  of  great 
importance,  for  a  violation  of  the  Foreign  Enlistment  Act, 
such  questions  were  put  to  them  and  answered.  I  quote 
from  the  account  of  a  competent  observer  who  was  present 
at  the  trial:*  "Then  .  .  .  came  the  charge  of  the  court 
by  the  Lord  Chief  Justice,  at  the  conclusion  of  which  he 
propounded  to  the  jury  seven  questions.  ...  Sir  Edward 
Clarke  [for  the  defence]  endeavored  to  interpose  an  objec- 
tion to  the  propounding  of  these  questions,  but  he  was 
silenced  in  the  moat  peremptory  manner  by  the  Lord  Chief 
Justice,  who  said  that  he  would  permit  no  interruption  at 
that  stage.  The  jury  were  then  told  that  they  were  only 
requested  by  the  court  to  answer  the  questions;  they  could 
not  be  compelled  to  answer  them.  They  could,  if  they 
chose,  bring  in  a  general  verdict  of  guilty  or  not  guilty; 
but  in  refusing  to  answer  the  questions  they  would  be 
assuming  a  grave  responsibility,  inasmuch  as  questious 
of  law  were  involved." 

(6)  Again,  under  this  general  power  of  shaping  the 
rules  and  forms  of  pleading  and  procedure,  the  courts,  as 
we  have  noticed  already,*  used  to  enable  a  party  to  spread 

>  Supra,  I88d.,  21Bn. 

*  R^.  V.  J&meun  <t  oL,  t  T*Ie  Law  Joamal,  32,  36,  an  aiticle  by 
ftofeuor  Wnrto,  of  Tale  Univenitjr. 
■  Supra,  114-118. 
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upon  the  record  the  particnlais,  and  even  the  evidence,  of 
his  case,  with  a  view  to  a  better  control  of  the  jur;.  Iliis 
gare  mnoh  into  the  hands  of  the  judges,  on  a  demurrer, 
and  on  a  motion  in  arrest  of  judgment;  and  sometimes  it 
greatly  enlarged  their  power  at  the  trial.  The  operation 
of  thia  ma;  be  illustrated  by  the  former  law  of  libeL 
Chief  Justice  Shaw,  in  explaining  the  old  controversy  on 
that  subject,  in  an  important  case,*  after  stating  the  rules 
of  pleading,  says:  "The  theory  of  those  judges  who  held 
that  the  jury  were  only  to  find  the  fact  of  publication  and 
the  truth  of  the  averments,  colloquia,  and  innuendoes,  was 
this :  that  when  the  words  of  the  alleged  libel  are  exactly 
copied,  and  all  the  oircumstances  and  incidents  which  can 
affect  their  meaning  are  stated  on  the  record,  inasmuch  as 
the  aonatruction  and  interpretation  of  language,  when  thus 
explained,  is  for  the  court,  the  question  of  the  legal  char- 
acter of  such  libel  .  .  .  would  be  placed  on  the  record,  and 
therefore,  as  a  question  of  law,  would  be  open,  after  ver- 
dict, on  a  motion  in  arrest  of  judgment."  The  fierce 
struggle  that  went  on  over  this  question  and  ended  in  the 
statute,  recognizing  the  jury's  right,  as  in  other  cases,  so 
in  oases  of  criminal  libel,  to  give  a  general  verdict,*  illus- 
trates the  immeose  practical  importance  of  the  question 
who  should  have  the  opportunity  to  apply  the  law  to  the 
fact.  The  history  of  the  jury  is  full  of  such  illustrations. 
To  leave  to  the  jury,  on  the  one  hand,  what  is  unhappily 
called  a  mixed  question  of  law  and  fact,  with  the  proper 
alternative  instructions  as  to  what  the  law  is  upon  one  or 
another  supposition  of  faot ;  and,  on  the  other  hand,  to 
have  such  a  question  remain  with  the  court  after  the  jury 
have  reported  upon  the  specific  questions  of  fact,  —  are 
two  exceedingly  different  things.  Within  permissible 
limits  there  is  generally  a  good  range  of  choice  in  matters 
of  intendment  and  inference;  it  makes  a  great  difference 

>  Com.  V.  Anthes,  5  Gi*j.  185,  au. 

*  St.  31  Geo.  III.  c  ea     C&piul  and  Counties  Bank  v.  H«ii^,  7  App 
Cm.  741 ;  «.  c.  31  W.  B.  1S7. 
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who  ia  to  make  tbe  olioice,  eren  when  these  just  limits 
are  observed;  and  since  mistakes  are  possible,  and  even 
wilful  error,  the  reasons  for  wishing  for  one  of  these 
tribmials  rather  than  the  other  ate  greatly  increaaed. 

(b)  Beanlting,  also,  from  tliis  general  control  of  the 
courts  over  the  procedure,  is  a  pecoliar  doctrine  in  actions 
for  malicious  prosecution,  and  for  false  imprisonment.  The 
former  of  Uiese  is  the  modem  representative  of  the  old 
action  of  conspitaty.  At  an  earlier  page  we  have  seen  an 
instance,  in  coospiraoy,  of  the  way  in  which  the  defendant 
was  allowed  to  set  forth  his  matter  of  defence  on  the 
record,  out  of  r^ard  to  the  uncertainties  of  the  jury.' 
The  same  thing  is  seen  about  a  century  later,*  where 
Gawdy,  J.,  doubted  whether  tiiia  sort  of  thing  were  a  plea, 
"because  it  amounts  to  a  non  eulpabUia.  .  .  .  But  the 
other  justices  held  that  it  was  a  good  plea,  per  doubt  d^l 
lay  ffentt."  Besides  the  old  "formed  action"  for  con- 
spiracy, there  appeared  early  the  action  on  the  case  in  the 
nature  of  conspiracy,  in  which,  however,  a  real  conspiracy 
was  not  necessary  to  be  proved  even  when  alleged.'  There 
was  always  great  anxiety  on  the  part  of  the  court  lest  this 
action  should  be  abused.  It  was  said  that  while  it  was 
true  that  when  two  conspire  maliciously  to  indict  and 
there  is  an  acquittal,  the  action  lies;  yet  it  ought  not  to 
be  so  where  only  one  prosecutes,  —  "  for  then  every  felon 
that  is  acquitted  will  sue  an  action  against  the  party;"* 
and  at  any  rate,  if  the  action  does  lie,  it  can  only  be  where 
the  defendant  had  no  probable  cause;  and  the  defendant, 
on  his  side,  should  plead  his  reasons.* 

1  Sitpra,  US;  >  caM  of  1S04. 

*  FKio  V.  Rocbntei,  Cto.  Eliz.  871  (1601-!).  8m  bIm  Chanbene. 
Taylor,  ib.  wo. 

*  Skinoer  v.  Gtinton,  Ssnndsn,  93B,  S30  a,  and  per  Holt,  C.  J.,  in  Rob- 
erta 0.  Sarill,  S  Hod.  409,407  (IBSS)  :  "  For  realty  it  ii  an  action  on  the 
caaa,  and  no  action  of  conipiiac/." 

*  Shute  and  Gawdj,  JJ.,  in  Knight  d.  German,  Cro.  Elii.  70  (1587). 

*  a.  o.  Cm.  Elii.  134  (1S89).  In  thin  rase,  an  action  for  nialicioDiljr 
caonog  the  plaintiff  to  be  indicted  for  f«lony,  tbe  defendant  had  pleaded 
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Afterwards  the  scope  of  the  action  was  enlai^d  so  as 
to  iDclude  a  prosecution  for  a  "trespass,"  i.e.,  a  misde- 
meanor, and  also  the  bringiog  of  a  civil  action;  and  the 
settled  form  of  pleading  became  that  of  the  plaintifi 
specifically  alleging  malice  and  want  of  reasonable  and 
probable  cause,  and  the  defendant  pleading  the  general 
issue.'  Ceasing  to  enter  the  facts  on  the  record  removed 
from  the  court  the  opportunity  to  determine,  on  demurrer 
or  motion  in  arrest  of  judgment,  whether  these  facts, 
assuming  them  to  be  true,  constituted  reasonable  and  prob- 
able cause.  But  otherwise,  it  left  the  respective  duties  of 
court  and  jury  as  they  were  before;  it  did  not,  in  theory, 
touch  the  question  of  who  is  to  pass  upon  the  effect  of  the 
facts  when  they  are  not  assumed  or  admitted  to  be  true. 
To  say  that  such  and  such  a  thing  will  not  support  ft  jury's 
verdict,  and  such  and  such  another  will,  is  only  to  speak  of 
those  bounds  of  reason  within  which  the  judge  of  fact 
mnst  always  keep;  it  sets  up  these  limits  on  one  side  and 
the  other,  but  so  long  as  they  are  observed  it  says  nothing 
as  to  who  shall  constitute  this  tribunal,  whether  jury  or 
court.  Bat  it  was  easy  to  be  inexact  abont  this.  To-day 
and  always  courts  have  tended  to  be  thus  inexact,  and  in 
speaking  of  their  own  function,  namely,  that  of  deciding 
whether  a  certain  oonolusiou  is  permissible,   whether  it 

the  general  laena.  Error  was  brought  on  &  jodgmeDt  for  the  plaintiff. 
"Gawdi,  Jostice.  If  the  defendaDt  did  it  apon  good  pretamptions.  be 
onght  to  plead  them ;  m  that  he  foimd  them  in  the  honse,  etc.,  or  tbe  like 
canae  of  HoapiciOD ;  bat  no  nuch  thing  iii  pleaded.  Otherwise  every  one 
shnll  be  in  danger  of  hia  life  by  Bach  piscticeB.  Wn^l,  Chief  Jnatlca, 
agreed." 

'  Atwood  V.  Monger,  Style,  378  (I65S);  Hoberts  r.  Skrill,  5  Mod.  SM, 
405,  410  (1698);  e.  c.  1  Salk.  IS  ;  Jonee  v.  Owynn,  10  Mod.SU  (171S);  i.e. 
Gilbert,  185;  Johngtoae  v.  Sntton,  1  T.  B.  493,495,  544  (17B6);  Cotton  c. 
Browne,  3  A.  &  E.  313  (1835);  Panton  v.  WilliamB,  9  Q.  B.  IB9  (I84I). 
It  j<  to  be  remarked,  however,  that  in  the  action  of  treqiasi  for  false  im- 
prison meiit,  the  defendant  still  continued  to  plead  in  foil  the  (acta  of  hia 
jnstiHcntioD.  Baynes  v.  Brewster,  3  Q.  B.  375  (1841);  Spencer  v.  Annesa, 
33  N.  J,  Law.  100  ( 1BG6):  Barns  e.  Erben,  40  N.  T.  463  (1869).  See  the 
Gomplainla  of  Lord  Denman  in  Bajnes  v.  Brewster,  uftt  Mipm. 
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tan  be  reached  by  a  jury,  — not  merely  to  call  it  a,  question 
of  law  (which  often  it  is  not),  but  loosely  to  identify  it 
with  the  jury's  question.  This  subtle  error  has  been  and 
now  is  one  of  the  commonest  in  oui  books.'  Whether  it 
came  about  by  way  of  this  confusion  of  two  different 
questions,  or  however  it  happened,  it  became  one  of  the 
settled  phrases  of  the  courts  to  say,  not  merely  that  the 
fixing  of  these  oatside  limits  is  a  question  of  law  for 
the  court,  but  to  say  also,  broadly,  that  determining 
reasonable  and  probable  cause  itself  is  a  question  of  law 

1  Supra,  900.  To  tak*  ao  illnatrsdon  from  tvo  caseB  In  tb«  nme 
eonrt.  In  CuroU  o.  The  lotentata  Rspid  Tiaiuit'  Co.,  107  Mo.  653, 660 
(IS91),  th«  qD«stion  uow  OD  the  defendant'!  demuner  apon  ths  stU 
deuce.  Tfaa  opinion  it  expreiaeil  thns :  "  Id  the  present  action  the  ques- 
tion mutt  be  determined  whether  plaindS  Bzerdsad  oidinac?  care  for  bU 
own  aafelT ;  or  to  pnt  the  atatement  into  a  ooinewhat  more  practical  form, 
whether  hii  conduct,  in  the  opiuion  of  the  court,  yraa  snch  as  a  peison  of 
ordinarj  pradence  and  caation,  in  the  nme  circamstancea,  would  have 
eihitnted,  accotding  to  the  usual  and  geDaral  experience  of  men."  It  is 
obriooa  from  what  foUows  in  the  opinion  that  the  conrt  did  not  mean  to 
tike  to  itself  the  jarj's  questioD,  but  only  to  ask  what  conclnaioua  were 
permissible,  as  a  matter  of  sound  reason.  Inalatercase  (Keowuc.  St,  Loaia 
B.  Co.,  41  S.  W.  Kep.  936,  Jnly,  tS97},  the  same  distiugoisbed  jud^  in  a 
simitar  case  says :  "  The  next  question  is  whether  or  not  Willum  was  Kuitty 
of  a  breach  of  duty  ...  in  startiog  the  car.  .  .  .  Was  he,  tb«n,  bound  to 
anticipate  Keown's  presence  there,  or  tolook  toWardstherearofthecarfor 
him  before  starting  the  carl  It  must  becoufessedthat  this  qoeij  has  f^  res 
ns  some  trdnble  to  answer,  and  we  express  our  conclnsion  on  it  with  some 
misgiving.  .  .  .  ConcedliiKthefnU  forceof  plaintifTseTidenceitdoesnot 
tend  to  proTe  the  CMential  fact.  .  .  .  Whethersnhmiltedtestiraoay  tendsto  • 
establish  aegtigence  is  a  qoestion  of  law,"  etc.  A  motion  tor  a  rehearing 
was  made,  and  connsel  pressed  a  point  as  to  the  Court's  misgivings,  and 
urged  that  these  showed  that  the  case  was  one  about  which  fair-miuded  men 
might  differ,  and  so  was  for  the  jory.  But  the  court  [ib.  9S9)  adhered  to 
its  decision,  saying  that  its  "  misgivings  "  related  only  to  iii  ovm  question 
aud  not  to  the  jury's :  "  The  question  whether  or  not,  in  any  case,  given 
tntimony  tends  to  prove  negligence,  is  a  qaestion  for  Che  coorta.  And 
tbongh  it  may  sometimes  be  difficult  of  solution,  the  court  ishoand  to  solve 
the  diScolty  as  best  it  cau,"  etc.  I  use  these  illostrationa  because  the 
langoage,  in  both  cases,  is  that  of  one  of  the  sooudest  aud  most  occnrat* 
of  American  jadges. 
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for  the  court.  In  the  case  of  1604,  above  referred  to, 
Fineuz,  G.  J.,  says  of  the  facta  allowed  to  be  pleaded 
there:  "He  shall  not  be  driven  to  the  general  issne,  for  it 
is  special  matter,  and  triable  by  the  jufiticea.'  In  1785, 
BuUer,  J.,  declared  that  vbat  is  reasonable  or  probable 
cause  is  matter  of  law."*  And  this  was  repeated  and 
elaborately  laid  down  in  a  leading  English  case  in  the 
Exchequer  Chamber  in  1841,*  And  the  same  thing  often, 
as  in  a  Uassacbusetts  case,  in  18^:  "What  facts  and  cir- 
cumstances amount  to  probable  cause  is  a  pure  question  of 
law.  Whether  they  exist  or  not,  in  any  particular  case,  is 
a  question  of  fact.  The  former  is  exolosively  for  the 
court;  the  latter  for  the  jury."*  No  one,  indeed,  ever 
treated  it  as  a  question  for  the  court  in  the  full  sense  in 
which  a  preliminary  question  as  to  the  admissibility  of 
evidence  is  for  the  court,  namely,  in  the  sense  that  all  the 
facts  necessary  to  determine  it  must  be  passed  on  by  the 
court.*  As  in  the  case  of  the  interpretation  of  writings^ 
where  the  extrinsic  facts  are  to  be  ascertained  by  the  jury^ 
so  here,  it  is  common  to  say  that  the  facts  are  for  the  jury, 
and  the  conclusion  upon,  those  facts  is  for  the  court.  Thns 
in  a  great  case  in  1786  the  Chief  Justices  Lord  Mane- 
field  and  Loughborough  said:  "The  question  of  probable 
cause  is  a  mixed  proposition  of  law  and  fact.  Whether 
the  circumstances  ...  are  true  and  existed,  is  a  matter  of 
fact;  but  whether,  supposing  them  true,  they  amount  to  a 
probable  cause,  is  a  question  of  law."'  Baptizing  the 
question  of  reasonable  and  probable  cause  with  this  name, 
as  a  "mixed  question  of  law  and  fact,"  common  and  almost 
universal  as  it  is,  has  only  added  to  the  confusion.     All 

>  Sup"',  119- 

*  Caodell  v.  London,  cited  by  conniel  In  t  T.  R.  SSa     hfia,  SM. 

•  Panton  u.  Wniianw.  3  Q.  B.  169, 193. 
<  Stono  B.  Crocker.  S4  Pick.  81,  83. 

*  Bftrtlen  v.  Smith.  II  H.  ft  W.  4S3 ;  Gortoa  e.  HadwU,  9  Caah.  511. 

•  JoboitOD*  r,  SaUnn,  1  T.  R.  493,  S+B.  And  n  nrj  oooudodIj,  u  in 
Mnnna  V.  Dapnnt.  3  Wiwh- C.  C.  SI  (1S11);  HnmphriM  v.  Fartwr,  5S  He. 
500  |ISa) ;  Ash  I-.  Mnrlow,  30  Oliio  119  (1851). 
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qnestioiiB  of  fact,  for  a  jury  or  for  a  court,  are  mixed  qusB- 
tiona  of  law  and  fact ;  for  they  must  be  decided  with 
reference  to  all  teleTant  rales  of  law  ;  and  whether  there  be 
laj  8Uoh  role,  and  what  it  is,  must  be  determined  by  the 
court.  Kow  since  this  mixture  of  law  and  fact  is  thus 
common  to  a  variety  of  different  situations,  it  is  an  unin- 
Btructire  circumstanee  to  lean  upon  when  one  seeks  for 
guidance  in  discriminating  these  situations.' 

The  place  of  this  question  of  reasonable  and  probable 
cause  might  be  truly  intimated,  by  a  turn  of  phrase  bor- 
rowed from  the  familiar  expression  just  commented  upon, 
—  if  one  should  call  it  a  mixed  qveation  of  fact;  "  mixed  " 
in  the  sense  that  the  two  tribunals  are  blended  in  deciding 
it,  that  the  issue  of  faot  is  divided  between  them.  We 
must  observe  that  this  is  not  what  happens  in  ordinary 
qnestions  of  reasonable  conduct  and  negligence;  these  now 
go  to  the  jury  as  being  mere  questions  of  faot;  to  be  deter- 
mined, indeed,  according  to  snob  rules  and  definitions  of 
law  as  the  jndge  lays  down.  But  in  such  oases  it  is  the 
jury  that  applies  these  rules  of  law  to  the  facts,  whenever 
the  facts  are  disputed,  or  when,  although  "the  facts  are 
agreed,"  as  we  say,  yet  the  inference  from  them,  in  any 
point  of  fact,  is  disputable.  These  questions  of  negligence, 
also,  are  continually  styled  mixed  questions  of  law  and 
fact.  But  in  r^^ard  to  the  question  of  reasonable  and  prob- 
able cause  as  it  arises  in  malicious  prosecution  and  false 
impTisonment,  aa  well  as  in  regard  to  that  of  the  true 
meaning  of  writings,  it  is  the  established  doctrine  that 
while  the  jury  are  to  find  the  specific  facts  from  which  the 
conolusion  is  to  be  drawn,  yet,  these  beiug  ascertained,  the 

1  &M  the  Tfklnable  remarks  of  Dnei,  J.,  in  Bulkeley  v.  Smith,  a  Dner, 
UI.  He  tnij  lays  that  thia  phnue  It  a  deceptWe  oae,  either  whull/  dd- 
meaning,  or  intelligible  and  trae  onlv  in  a  sRnBeeqiuIlj  applicable  to  every 
qoMtion  of  law  that  a  jndge  in  the  protiacntion  of  a  trial  can  be  reqnired 
to  determine.  Misled  b/  this  exprewion,  he  najs,  jadgea  often  content 
themielvn  with  defining  reaaonable  and  probable  caoBe,  and  then  learinK 
eTetythiDg  to  the  jnry.  ThiX  of  coarse,  ie  dealing  with  the  matter  jost  a> 
ue^igeiire  ia  now  ordiuuril;  dealt  with.    See  infia,  SH  a.,  S50. 
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conolosioa  of  reasonable  and  probable  cause  or  tlie  absence 
of  it  is  to  be  ascertained  only  by  the  judge. 

Call  it  what  you  will,  the  question  itself  is  exactly  the 
same  which  arises  in  all  oases  of  negligence,  —  has  one 
conformed  to  the  standard  of  the  pradent  and  reasonable 
man?*  Such  questions,  a  hundred  years  ago,  were  often 
called  questions  of  law,  and  the  method  then  and  now 
applied  to  reasonable  and  probable  cause  in  malicious 
proHecntion  was  also  applied  to  other  like  questions,  as 
ordinary  qnestions  of  negligence.  The  case  of  Tindal  v. 
Brown '  was  decided  only  six  months  before  the  decision  of 
the  Exchequer  Chamber  in  Sutton  v.  Johnstone.*  In  the 
former  case  Lord  Mansfield  and  the  other  judges  said  that 
TeasonablenesB  of  time  when  the  general  facte  were  ascer- 
tained was  a  question  of  law  for  the  court.  In  the  latter, 
they  said  the  same  of  reasonable  and  probable  cause.  But 
in  modem  times  this  same  general  question,  of  what  is 
reasonable  notice,  arising  in  Tindal  v.  Brown,  — like  qnes- 
tions of  reasonable  conduct  in  general,  is  clearly  recog- 
nized as  a  question  of  fact  for  a  jury.  Doubtless  the 
particular  question  there  discussed  has  become  the  subject 
of  a  judiciijly  legislated  rule  of  law.  But  only  ten  years 
after  the  decision  of  the  King's  Bench  in  Tindal  v.  Brown, 
Lord  Kenyon,  in  grantiug  a  new  trial,  said  of  the  general 
question:  "I  cannot  conceive  how  this  can  be  a  matter  of 
law.  I  can  understand  that  the  law  should  require  that 
due  diligence  shall  be  used,  but  that  it  should  be  laid 
down  that  the  notice  must  be  given  that  day  or  the  next, 
or  at  any  precise  time,  under  whatever  circumstances,  is, 
T  own,  beyond  my  comprehension."  *  And  four  years  later, 
in  refusing  a  new  trial,  the  same  judge  said,  after  object- 

I  See  a  deAnition  which  ii  very  iriilelj  applied  in  thi*  coantry  in  Hanni 
V.  DaponCS  Wiuh.  C.  C-  31  <ieil)i  compare  Hnmphrie*  u.  Parker,  51 
Maine,  SCO. 

*  1  T.  R.  167  (May,  1786).    Supra,  SIB, 
■  1  T.  R.  49.1.  544  (Not,  1786). 

*  HfltoD  V.  Shepard,  cited  in  note  to  S  Eut,  3. 
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iog  to  the  rale  imputed  to  Tindal  v.  Brown,  "Whether 
reasonable  notice  have  or  have  not  been  given,  must  de- 
pend on  the  oircnmstanceB  of  the  case,  of  which  the  jury 
will  judge."'  But  now,  whatever  be  the  exact  shape  of 
any  speoifio  question  of  this  sort,  there  ia  no  doubt  about 
the  matter  of  reasonablenesB  in  general.  "The  questions 
raised  at  the  trial  were  questions  of  fact,  and  of  fact 
only,"  said  Lord  O'Hagan  in  an  important  accident  case, 
involving  questions  of  n^ligence.*    The  characteristic  of 

1  Bope*  B.  Alder,  cited  in  note  to  S  Eut,  3.  Bnt  compare  Wy rntn  v. 
Adftms,  13  Cnsh.  310. 

>  DabliD,  etc  Ry.Co.  o.SIatteiy,  3  App.  Caa.  USS,  1181  (18TB).  Ink 
^milni'  caaa  in  tbe  8npieme  Court  of  the  United  States,  Fuller,  C.  J., 
tor  the  coart,  quoted  with  appniTal  the  language  of  an  eailier  case  before 
the  tame  tribunal :  "The  policy  uf  the  law  has  relegated  the  detertnination 
of  inch  qneatione  Co  the  jnrf ,  under  proper  instructionB  from  the  court, . . . 
When  a  (riven  state  of  facts  is  such  that  reasonable  men  maj  fairlf  diifei 
QpOD  the  question  whether  there  was  negligence  or  not,  the  determioatioa 
of  the  matter  is  for  the  jnr/."  Bait.  &0.  B.  R.  Co.  p.  Grifflthi,  139  U.  S. 
603  (1895).  CompaK  Holmei,  J.,  In  Dojle  v.  B.  &  A.  B.  B.  Co.,  US 
Mau.  386.  In  PhippB  e.  Lond.  &  N.  W.  Uy.  Co.  [1693],  a  Q.  B.  S39, 
on  an  ^peal  from  the  Bailway  Commissioners,  nnder  a  statute  forbid- 
ding a  railway  companj  to  giro  "  an/  nndue  or  nnreasoaable  preference 
or  advantage  to  or  In  fiivor  of  any  particnlar  person  or  companj,"  etc.,  etc, 
and  limiting  the  right  of  appeal  Co  questions  of  law,  the  conrt  declined 
to  consider  the  question  of  reasonableness,  because  it  was  merely  a  qnes- 
^n  of  fact.  "  It  cannot  be  donbted,"  said  Lord  Herscbell,  "  that  whether 
In  particnlarinstancesthere  has  been  an  nndue  or  nnreasonable prejudice  ia 
a  qneMJon  of  fact.  ...  I  shonld  say  tlmt  tbe  decinioa  must  be  airiTed  at 
broadly  and  fairly  ■  .  .  looking  at  all  the  circamstances  which  are  proper 
to  be  looked  at  J  .  .  .  keeping  ia  riew  all  the  circumstances  which  may 
legitimately  be  taken  Into  cousidemtion,  then  it  becomes  a  mere  qneatioa 
at  fact."  The  only  qnestion  of  law  in  this  case  was  whether,  on  a  com' 
plaint  of  andne  preference  to  a  particular  trader,  the  commissioners  could 
rightly  take  int«  account  the  circnmstance  that  this  party  bad  access  to  a 
competing  route;  and  it  was  held  that  they  conld.  Under  the  Interstate 
Commerce  Act  of  the  United  States  there  is  no  such  reiitrlction  on  the 
right  of  appeal,  and  tbe  Supreme  Court  of  the  United  States,  while  enter- 
taining jurisdiction  on  both  the  questions  alluded  to  in  the  English  de- 
cisioD  aboTO  quoted,  yet  distinctly  agrees  with  it,  and  relies  npon  its 
anthority  in  adopting  both  of  its  cunclusionsabore  mentioned:  "It  cannot 
b«  doabted,"  layi  Shins,  J,  for  the  court,  "  that  whether  in  particnlar 
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all  snob  qaestions  is  the  same.  The  only  rule  of  lav 
IB  one  which  appeals  to  aa  oatside  staudard,  that  of 
general  ezperienoej  and  the  application  of  it,  b^  what- 
ever tribunal  made,  calls  for  a  preliminary  detenffination 
of  something  for  which  there  is  no  legal  test,  —  a  matter 
of  fact,  and  not  a  matter  of  law,  —  namely,  the  behavior, 
in  a  supposed  case,  of  the  pmdent  man.  If  the  settling 
of  such  a  question  be  matter  of  fact  in  ordinary  cases  of 
negligence,  it  is  equally  so  in  cases  of  malicious  prosecu- 
tion and  false  imprisonment;  for  saying  this,  notwith- 
standing the  careless  phraseology  of  our  books,  there  ia 
abundant  authority.  See,  for  example,  the  weigh^ 
seriatim  opinions  of  the  law  Lords  in  a  case  of  false 
imprisonment,  in  1870.*  Lord  Chelmsford  said:  "My 
Lords,  there  can  be  no  doubt  since  the  case  of  Fanton  v. 
Williams,*  in  which  the  question  was  solemnly  decided  in 
the  Exchequer  Chamber,  that  what  is  reasonable  and 
probable  cause  in  an  action  for  malicious  prosecution,  or 
for  false  imprisonment,  is  to  be  determined  by  the  judge. 
In  what  other  sense  it  is  properly  called  a  question  of  law 
I  am  at  a  loss  to  understand.  Ko  definite  rule  can  be  laid 
down  for  the  exercise  of  the  judge's  judgment.  Each  case 
most  depend  upon  its  own  circumstances,  and  the  result  is 
a  conclusion  drawn  by  each  judge  for  himself,  whether  the 
facts  found  by  the  jury,  in  his  opinion,  constitute  a  defence 
to  the  action.  The  verdict  in  cases  of  this  description, 
therefore,  is  only  nominally  the  verdict  of  a  jury."  In 
the  same  case  Lord  Westbury  added:  "The  existence  of 
reasonable  and  probable  cause  is  an  inference  of  fact.  It 
must  be  derived  from  all  the  circumstances  of  the  case.  I 
regret,  therefore,  to  find  the  law  to  be,  that  it  is  an  infer- 

CnettDMs  theie  hu  heea  kd  nndne  or  anTeuonable  prejudice  or  preferemw 
.  .  .  ara  qneitioDB  of  fact  dependiiif;  on  the  matten  proved  in  eftch  cmae." 
Int.  Cora.  Cotnm.  o.  Alabanui  Rj.  Co.,  168  tl.  8,  144,  170  (1897), 

Of  this  c1m8  of  casea  somethlug  more  ii  «Md,  in/ni,  349. 

1  Lister  e.  Penymaii,  L.  B.  4  H.  L.  SSI. 

>  I  Q.  B.  169. 
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ence  to  be  drawn  by  the  judge,  and  not  by  the  joiy.     I 
think  it  ought  to  be  the  other  way."* 

1  Li  the  lama  caae,  per  Lord  Colontaj',  a  Scotch  Lord :  "  I  hare  fr»- 
qoentl^  had  to  deal  with  caeee  of  thii  kind  in  the  other  end  of  the  isliuid ; 
bat  there  thb  qDoetion  of  want  ut  reaeooable  and  probable  caoee  i>  treated 
as  an  Inference  in  fact  to  be  deduced  by  the  jnry  from  the  vrbole  circnni' 
Btancea  of  the  case,  la  like  manner  a*  the  qaestian  of  malice  ii  left  to  the 
jury.  If  I  had  tried  tbe  case  there  1  shunld  hare  left  this  matter  to  the 
jar; ;  and  if  the  jory  had  foond  a  verdict  for  the  defendant,  I  ahoiild  have 
approved  of  that  verdict  for  maBooi  1  am  about  to  explain.  .  .  .  Bot  in 
England  it  ii  settled  law  that  thia  is  a  matter  for  the  court  to  deal  with. 
The  conrt  deals  with  it  as  aa  iufeteoce  to  be  drawn  by  ths  court  from 
the  facts,  hut  whether  an  inference  of  law  or  an  inference  of  fact  doe*  not, 
I  think,  appear  from  tbe  reports.  I  do  not  see  clearly  whether  it  ig  called 
■n  infereuc«  of  law  merely  because  it  is  left  to  the  court,  or  whether  it  is 
left  to  the  court  because  it  is  really  an  inference  of  law.  Bat,  undoubtedly. 
It  tqipGkrs  (o  be  settled  law  in  this  country  that  want  of  reasonable  sod 
probable  caose  Is  matter  for  the  court.  .  .  ,  Probably  it  became  so  from 
anxiety  to  protect  parties  from  being  oppressed  orborsssed  In  craisequence 
of  having  cansed  arrest*  or  prosecntions  in  the  fair  pursuit  of  their  legiti- 
mate interests,  or  as  a  matter  of  duty,  in  a  country  where  parties  injured 
have  not  the  aid  of  a  public  prosecutor  to  do  these  things  fur  them. 
Ending  that  I  had  to  deal  with  this  as  a  matter  of  Inference  in  law,  Iwas 
denrons  to  ascertain  what  were  the  rules  or  principles  of  law  by  which  tbe 
conrt  ought  to  be  guided  in  drawing  that  inference.  I  did  not  And  tliat 
there  ware  any.  Ndther  in  the  very  able  argument  <re  heard  from  the 
bat,  Dor  in  the  jndgment*  set  out  in  these  papers,  nor  in  the  cases  that 
have  been  referred  to,  are  any  encb  rules  or  priociplea  enunciated.  .  .  , 
And  upon  a  careful  conetdanuion  of  the  decisions,  it  seems  to  me  impoa- 
sible  to  deduce  any  fixed  and  definite  principle  to  guide  and  assist  tbe 
judge  in  any  caae  that  may  come  before  him.  Chief  Joittice  ^ndal's 
rule  weems  almoel  the  ooly  one  that  can  be  resorted  to,  namely,  that  there 
most  have  existed  a  state  of  clrcumstancaa  upon  which  a  reasonable  and 
discreet  person  would  have  acteil.  Now,  in  the  system  to  which  I  have 
already  alluded  it  is  thought  that  twelve  reasonable  and  discreet  men  (as 
Jurors  are  supposed  to  be)  can  judge  of  that  matter  fur  themaelvee,  and 
that  lawyers  are  not  the  only  class  of  penmns  competent  to  determine 
whether  the  information  was  such  as  a  reamnable  and  discreet  man  would 
have  acted  upon.  For  what  is  it  that  a  judge  would  have  to  determine  1 
Ite  would  have  to  determine  whether  the  cirenmstancee  warranted  a 
reasonable  and  diacreet  man  to  deal  with  the  matter,  that  is  to  lay,  not 
what  impression  the  circnmBtances  would  hare  inaile  upon  his  own  mind, 
be  being  a  lawyer,  but  what  impression  they  ought  to  have  made  on  the 
mind  of  anotber  peMon,  probably  not  «  lawyer."    To  a  atmilar  effect 
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Tlie  reasona  whioh  h&VQ  avaikd  to  keep  this  particolar 
question  of  foot,  in  actions  for  malioious  proseoution  and 
&l9e  imprisonment,  in  the  hands  of  the  court,  are  easily  to 
be  seen,  and  have  already  beec  suggested.  It  is  the  danger 
so  often  recognized  by  the  courts,  e.  g.,  by  Lord  Colonsay,* 
lest  those  who  would  come  forward  in  aid  of  public 
justice  should  be  intimidated  or  discouraged.  For  this 
reason  the  judge  used  to  refuse  to  give  out  copies  of 
indictments  for  felony  unless  on  a  special  order,  "for 
the  late  frequency  of  actions  against  prosecutors  (whicb 
cannot  be  without  copies  of  the  indictments)  deterretb 
people  from  prosecating  for  the  Eing  upon  just  occa- 
sioDB."*  Such  orders  were  refused  where  there  ap- 
peared to  the  court  to  have  been  probable  cause  for  the 
proseoution.  In  1697,  "  per  Holt,  Chief  Justice,  if  A  be 
indicted  of  felony  and  acquitted,  and  he  has  a  mind  to 
bring  as  action,  the  judge  will  not  permit  him  to  have 
a  copy  of  the  record,  if  there  was  probable  cause  of  the 
indiotanent,  and  he  cannot  have  a  copy  without  leave."* 
And,  in  the  last  half  of  the  next  century,  Blackstone  tells 
us  that,  **in  prosecutions  for  felony  it  is  usual  to  deny  a 
copy  of  the  indictment,  where  there  is  any,  the  leasts 
probable  cause  to  found  such  prosecution  upon."* 

The  plain  truth,  then,  aboat  the  matter  now  uoder  con- 
sideration is,  that  for  reasons  of  policy  the  courts  still 
continue  to  retain  the  determination  of  a  part  of  the  total 
issue  of  fact.  If  this  were  confessed,  instead  of  dis- 
guisiug  a  question  of  fact  for  the  court  under  the  name 
of  a  question  of  law,  much  confusion  would  be  avoided.* 

WM  the  opinion  of  the  Lord  Chaocellor  Hfttherlef.    And  m>  Bnrton  *. 
Ej.  Co.,  33  Minn.  189.    See  al»o  Newell,  Malic  Fkh.  277, 

I  Supra,  339. 

■  Order*  of  the  Jadgea  in  ISSI,  Eeljng  (old  ed.),  3. 

•  GroenvelC  d.  Borrsll,  I  Ld.  Raym.  i&i ;  b.  0,  CmUww,  481,  "  for  tb» 
conrt  will  never  help  &□;  titif^oni  lait." 

'  3  CoTD,  1S6.  Of  contm  in  fuch  litnationa  reuonable  and  probkbia 
cnue  b  for  the  coart.    Supra,  3M,  n.  3. 

*  8ee,  for  iuftance,  inch  cawi  u  Bolkelej  v.  Smith,  S  Dner,  S61 ;  BaU  k 
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From  the  beginning  there  has  been  oonfnsion.  Through- 
oat,  the  right  to  decide  whether,  on  the  pleadings  or  evi- 
dence, there  was  any  oaae  of  reasonable  and  probable  cause, 
haa  tended  to  be  confounded  with  that  of  deciding  whether 
in  fact  it  is  proved  to  have  existed.  There  is  much  rea- 
son for  believing  that  the  leading  modem  case  of  Panton 
V.  Williams '  should  have  been  decided  the  other  way,  and 
Kawlas,  93  Cal.  !SS  ;  ood  Hen  c  Oregon  Germui  Bank,  49  Pac.  Bep.  803 
(Oregon,  Ang.  1B97):  and  compare  KowlajidB  v.  Samnel,  11  Q.B.  3S,  41 
n.;  DonglM*  d.  Corbett,  6  Gl.&BL  Sll,  per  Coleridge,  J.;  ud  Stephen, 
HalicI'ro«.,;'iiuin.  Whmtia  regarded  aithebne  method  of  hudUngthia 
qn«itiou  is  *et  f<«th  in  a  very  racent  caie,  correcting  a  common  method 
wMcb  some  conrta  luiTe  followad,  —  that  of  leaxing  a  deflnition  to  ths 
jnrj,  with  ioBtnictioiiB  to  ray  whether,  on  that  definition,  there  was  rea- 
(onable  and  probable  caiue.  Herbert  Stephen,  in  hia  little  book  on  Hali- 
doiu  PrONcutiou  (pp.  TD-8S),  citing  Abrath  k.  N.  E.  Ry.  Co,  11  App. 
Caa.  247,  conceivaa  that  thia  It  tho  tme  modem  practice,  and  that  ther«- 
fore  the  old  anomaly  1*  now  In  effect  done  away  with.  Bnt,  in  a  case  jnat 
referred  to,  Heaa  c.  Oregon  German  Bank  (ubi'nyira),  p.  SOS,  the  court,  with 
•rccnrate  diacrimination,  remarka :  " '  Probable  canae  ia  iu  the  oacare  of 
a  jodKnent  to  be  rendered  hy  the  conrt  npon  a  special  verdict  of  the  jury,' 
aays  Judge  Ham'ioD  in  Ball  o.  Rawleti,93  CaL  MT, 'andii  not  to  be  ren- 
dered nntil  after  the  Jury  haa  given  ita  rerdict  npon  the  facta  by  which  it  ia 
to  be  determined.'  It  la  not,  howerer,  neceeaarr  that  the  facta  be  found  bj 
the  jnry  in  the  form  of  a  special  verdict.  The  cotirt  may  inatrnct  them  to 
render  their  rerdict  for  or  againit  the  defendant,  according  aa  thej  ahall 
find  the  facta  designated  to  it,  which  the  conrt  maj  deem  snfflcietit  to  conati- 
tnte  probable  canoe.  But  it  ia  nereaaary  forthe  conrt,  in  each  instance,  to 
determine  whether  the  facta  tbat  they  may  find  from  the  evidence  will  or 
will  not  eatablish  that  issne.  Neither  {a  It  competent  for  the  court  to  give  to 
the  jury  a  definition  of  probable  catise,  and  inatrnct  them  to  find  for  or 
againat  the  defendant,  according  aa  they  may  determine  that  the  facts  are 
within  or  without  that  definition.  Snch  an  instruction  is  only  to  leave  to 
thera  in  another  form  the  function  of  determining  whether  there  waa  prob- 
able cBoae.  The  conrt  cannot  diveat  itself  of  its  dntr  to  determine  this 
question,  however  romplioated  or  nnmerons  may  be  the  facts.  It  must  in- 
atrnct the  jury  npon  this  snbject  iu  the  concrete,  and  not  in  the  abstract, 
and  mnst  not  leave  to  that  body  the  office  of  determining  the  qneetion.  bnt 
miiBt  itself  determine  it,  and  direct  the  jory  to  find  irs  verdict  in  accordance 
with  such  determination.  The  conrt  shonid  group  in  ita  instructions  the 
iaeta  which  the  eiidencetends  to  proTe,and  then  inatrnct  the  jnry  that,  if 
(heyfind  such  facta  to  be  established,  there  was  or  was  not  probatje  caoMt, 
aa  tbe  case  may  be,  and  that  their  verdict  moat  be  accordingly." 
1  SQ.B.1S9  I1B4I). 
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that  the  irei^t  of  anthoritf  mt  that  time  supposed  to  exist 
in  its  fovor  Toold  bxre  been  found,  od  a  more  critical 
yraminatiwi,  to  shrink  to  slender  proportions.* 

(d)  A  singnlar  prodoct  of  the  old  vajs  of  withdrawing 
questions  from  the  jaxj  was  dereloped  in  the  subtle  doc- 
trine of  "color"  in  pleading. 

The  word  "color"  seems  formerly  to  have  designated 
the  sort  of  reascn  which  would  justify  one  in  pleading 
specially,  where  bis  dnt;  was,  prima  facte,  to  plead  the 
general  issue;  he  coold  do  this  if  he  coold  show  some 
gioimd,  in  point  of  law  or  fact,  on  which  the  jury  would 
naturally  be  misled,  if  he  were  to  follow  the  general  rule, 
not  setting  out  the  special  matter  in  bis  pleadings.  This 
might  be  a  purely  Gctitioos  groond.  ninstrations  of  this 
are  found  in  a  note  on  color  in  the  Year  Books  of  the  year 
1440,  before  referred  to.*  In  this  we  are  told  that  "  this 
color  is  always  matter  in  law,  or  some  other  difficulty  for 
the  lay  people;  ...  as  in  case  I  bring  assize  against 
you,  and  you  say  that  yon  yourself  leased  the  same  land 
to  one  for  the  term  of  his  life,  and  then  granted  the 
reversion  to  me,  and  then  the  tenant  for  life  died,  and  I 
am  claiming  the  leTersion  by  force  of  this  grant,  —  but 
the  tenant  never  attorned;  this  special  matter  is  allowable 
because  it  is  dangerous  to  plead  nttl  tort,  since  the  lay- 
men will  try  the  matter  on  the  theory  that  the  reTersion 
passes  by  force  of  the  grant,  without  attornment.  .  .  . 
But  where  the  special  matter  is  not  a  matter  of  law  or  of 
difficulty,  the  tenant,  as  defendant,  must  take  the  general 

'  Hov  euf  it  hai  been  to  ilip,  whDe  not  meaDing  to  depart  from 
the  QMul  doctrine,  maj  be  imd  Id  the  cue  of  Wus  v.  Stephen*,  ISS 
N.  Y.  123,  tST(18*l):  "The  qnetfion  or  probable  cuue  m&y  be  a  qnertioii 
of  law  for  the  court,  or  of  fact  for  the  jury,  depending  upon  the  circam- 
■tancea  If  the  bet*  aie  nndispnted  and  admit  of  bnt  one  infeience,  the 
qnestion  Is  one  of  law ;  if  diipnted,  or  if  capable  of  opposing  inferencea,  the 
qneaUon  is  for  the  jni7."  Andrews,  J.,  citing  James  s.  Phelps,  11  A,  &  EL 
483.  And  so  Bmu  v.  Erben,  40  N.  T.  463;  Ash  r.  Marloir,  !0  Uhio, 
119. 

>  T.  B.  19  B.  TL  SI,  4i.    Sapro,  IIB. 
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isane;  as,  if  the  tenant  says  that  he  was  seised  until  he 
was  disseised,  whereupon  he  le-entered,  this  plea  is  not 
allowable,  because  all  men  know  well  that  the  tenant  in 
that  case  is  no  disseisor;  oi  if  he  says  that  the  plaintiff 
claims  as  a  younger  son,  for  everybody  anderstands  that 
the  younger  son  oaunot  inherit  before  the  older,"  etc.,  etc. 
If  not  originally,  at  any  rate  later,  "color,"  sometimes 
called  "  esprese  color,"  came  to  designate  a  purely  fictitious 
ground  of  right  on  the  other  side,  pnt  forward  by  one 
who  was  constructing  a  plea  of  confession  and  avoidanca. 
"Color,"  said  Fnlthorpe,  J.,  "is  nothing  but  giving  a 
party  un  eouieur  da  droit  and  also  an  entry,  but  the  color 
need  not  be  rightful  in  fact,  for  such  color  would  be  bad 
for  the  defendant."* 

In  St.  Germain's  quaint  dialogue  of  the  "Doctor  and 
Student,"  there  is  an  amusing,  grave  discussion  as  to  the 
morality  of  the  fiction  of  color,  and  incidentally  an  expla- 
nation of  it  by  the  Student.*  The  disousBion  ends  by  the 
suggestion  of  the  Student  that  it  is  a  man's  duty,  out  of 
love  to  his  neighbor,  to  save  the  jury  from  the  peril  of  a 
wrong  finding,  by  avoiding  the  general  issue  wherever  he 
can,  —  an  argument  which  the  Doctor  forces  to  ponder. 
In  setting  forth  this  matter,  the  Student  states  the  rule 
that  one  must  not  plead  detail  which  amounts  only  to  the 
general  issue  j  and  yet  in  some  cases  if  he  do  plead  the 
general  issue,  he  will  have  to  leave  a  point  of  law  "to 
the  mouths  of  twelve  laymen,  which  be  not  learned  in  the 
law;  and,  therefore,  better  it  is  that  the  law  be  so  ordered 
that  it  be  put  in  the  determination  of  the  judges  than  of 
laymen."  Accordingly,  the  party  was  permitted  to  turn 
his  traverse  into  a  confession  and  avoidance,  by  alleging 

1  T.  B.  19  H.  VI.  19,  41 ;  cf.  T.  B.  31  &.  S3  Edw.  I.  SIS,  618  (1!94). 

■  n.  c.  S3.  Thii  book  wu  pabliahed  id  191B.  Ai  to  the  monOit; 
of  color,  ic  ii  Mid  of  Robert  Hale,  the  father  of  Sir  M:  Hale,  that  "  he 
gar*  orer  the  practice  ol  the  law  becanm  ha  cuald  not  audentand  the 
teaaon  of  giviog  colot  in  plesdtogt  which,  us  he  thoaght,  was  to  tell  a 
lie ;  mod  that  with  Botne  other  thin^"  etc  Boraet's  Life  of  Sir  Matthew 
Hala,s. 
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and  admitting  some  fictitious  groand  of  right  on  the  other 
side,  not  quite  defensible  in  point  of  law,  and  then  aroid- 
ing  it  by  detailed  matter  which  really  was  only  an  argu- 
mentative general  isBue.  This  got  his  facts  on  Uie  record, 
and  at  the  same  time  the  rule  that  one  must  either  tra- 
verse or  confess  and  avoid,  moulted  no  feather.  Form 
was  preserved,  for  the  party  had  confessed  and  avoided; 
to  be  sure  be  bad  set  up  a  mere  fiction;  but  the  other 
party  was  not  allowed  to  deny  it,  and  be  had  kept  to 
tbe  rules.  > 

(e)  Under  this  same  head,  I  may  mention  the  demurrer 
upon  evidence.  Yery  soon,  as  it  seems,  after  tbe  general 
practice  begaji  of  allowing  witnesses  to  testify  to  tbe  jury, 
this  interesting  contrivance  for  eliminating  tbe  jury  came 
into  existence.  Such  demurrers,  like  others,  raised  only 
an  issue  in  law.  They  had  the  effect  to  withdraw  from  the 
jury  all  consider&tion  of  tbe  facts,  and,  in  their  pure 
form,  to  submit  to  the  court  two  questions,  of  which  only 
the  second  was,  in  strictness,  a  question  of  law ;  namely, 
whether  a  verdict  for  the  party  who  gave  the  evidence 
oould  be  given,  (a)  as  a  matter  of  legitimate  inference  from 
the  evidence;  (b)  as  a  matter  of  law.  Of  this  expedient 
I  do  not  observe  any  mention  earlier  than  the  year  1156.* 

>  Stephen,  Plettding,  Tyler's  «d.  a06-SlS.  Compare  S  BeevM,  Hut. 
Eng.  Law  (Vinl.  ed.],  549,  629  ;  Warner  v.  Wainsford,  Hob.  137. 

*  T.  B.  34  H.  VT.  36,  7.  It  JH  iotereatiiig.  len  than  a  century  and  a,  bait 
later,  to  obeerre  Bacon'i  conceptions  aboat  evidence  and  demnrren  npon 
e^-idence.  Id  hit  Mazimi  ot  the  I^w,  Beg.  III.,  in  discnniiig  the  nile 
that  words  an  taken  ECrictly,  agaiuBt  the  party  who  naea  them,  after  put- 
ting a  can  of  a  demnner,  and  remarkiug  the  libertkl  coostmction  uf  the 
recorded  eTideuce,  ai  compared  with  the  conitmctiun  of  pleadings,  he  goes 
on  thua ;  "  And  the  reason  thereof  cannot  be,  becanse  a  jury  may  take 
knowledge  of  matters  not  within  the  evidence,  and  the  court,  contrsiiwlie, 
cannot  take  knowledge  of  any  matter  not  within  the  pleas :  for  It  ie  clear 
that  if  the  evidence  had  been  nlMgetber  remote  and  not  proving  the  Issne, 
there,  althongh  the  jury  might  And  it,  yet  a  demnrrer  might  well  be  taken 
upon  the  evidence.  But  I  take  the  reason  of  difference  to  be,  between 
pleadings,  which  are  bnt  openings  of  the  case,  and  evidences,  which  are 
the  proofs  of  an  iisne ;  for  pleadings,  being  bat  (o  open  the  veri^  of  tho 
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Near  the  end  of  the  last  oenttuy  demurrers  upon  evidence 
got  theii  death  blow  iu  England,  b;  the  deoision  in  the 
cose  of  Gibson  v.  Hunter,  cairyiog  down  with  it  also  the 
great  case  of  Lickbarrow  v.  Mason,  which,  like  the  former, 
had  eome  up  to  the  Lords  upon  such  a  demurrer.*  It  was 
there  held  that  in  cases  of  complication  or  uncertainty 
in  the  evidence,  the  party  demuniog  must  specify  upon 
the  record  the  facts  whioh  he  admits.  . 

This  decision  got  rid  of  the  first  question,  at  least  of  its 
chief  difficulties,  and  left  only  the  second.  It  compelled 
the  demurring  party  to  abandon  wholly  a  notion,  which 
seems  to  bare  existed  in  the  profession,  that  by  this  pro- 
ceeding he  was  shifting  to  the  court  the  duty  of  "judging 
the  facts,"  and  was  thus  avoiding  the  uncertainties  of  the 
jury.  Always  it  had  been  the  theory  of  this  sort  of  de- 
morrer  that  the  demurring  party  admitted  all  the  evi- 
dence of  the  other  side,  and  all  the  conclusions  therefrom 
whicJi  a  jury  might  lawfully  and  rightly  reach.  As 
regards  conclusions  of  fact,  the  whole  field  of  rational 
inference  was  open  to  a  jury,  and  a  demurrer  admitted  all 
that  could  rationally  be  found  gainst  the  party  demur- 
ring. The  decision  in  Gibson  v.  Hunter,  so  far  as  the 
advisory  opinion  of  the  judges  may  be  thought  to  give  the 
true  reasons  for  it  (for  this  is  all  we  have  to  go  by),  had 

matter  in  fact  indifferentlj  on  iKith  paiti,  hitTe  no  scope  and  conclndon  to 
dinct  the  oomtmcCioii  and  intendment  ot  them,  and  therefore  mait  be 
certain ;  but  in  evidence  and  proofs,  the  iMne,  which  la  the  state  of  the 
qnestion  and  conclnaion,  ihall  incline  and  applj  all  the  proofs  as  tending 
to  that  coDclntioQ.  Another  reason  is,  that  pleadings  mast  be  certain, 
becanse  the  ailTerM  part;  may  know  whereto  to  answer,  or  else  he  were 
at  a  mischief ;  which  mtschiaf  is  remedied  by  demnrrer :  bnt  iu  evidence, 
if  it  be  short,  imperii oeot,  or  uncertain,  the  adverse  party  is  at  no  mischief, 
became  it  is  to  be  thought  the  jery  will  pass  against  him :  yet,  neverthe- 
leM,  becamie  the  jarj  is  not  compellable  to  snpply  the  defect  of  evidence 
ont  of  th^  own  knowledge,  tbongh  it  lie  in  their  liberty  so  to  do,  ttiere- 
fore  the  law  allowetb  a  demoner  npon  evidence  aleo." 

1  Qibson  v.  Hnnter,  3  H.  Bl.  I87j  Lickbarrow  d.  Mason.  i7>.  SII.  See 
Lord  Blackbnm's  comment*  on  these  caiea  in  Sewell  v.  Bnrdick,  10  App 
Caa.  74,  M  (IBM). 
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this  effect:  namely,  it  compelled  the  parties  to  reach  an 
agreement  and  speciiicatioD  as  to  what  was  thus  admitted 
by  the  demarrer,  before  the  case  came  to  the  court  in  banc. 
The  rule  now  laid  down  had  the  effect  to  adjust  below, 
before  the  single  judge,  all  debate  over  this  question;  the 
demurring  party  was  required  to  say,  at  that  stage, 
exactly  what  he  was  admitting;  the  single  judge  might 
compel  a  joinder  in  demurrer,  when  proper  admissions 
were  made,  and  might  compel  the  making  of  proper  ad* 
missions  by  allowing  a  refusal  to  join.  And  thus  it  was 
made  sure  that  when  the  upper  court  received  the  case, 
It  oame  to  them  purged  of  mere  questions  of  general  rea- 
soning, with  all  the  inferences  of  fact  stated. 

It  will  easily  be  perceived  that  a  demurrer  upon  evi- 
dence left  open  no  question  whatever  in  tbfi  law  of  evi- 
dence, that  ia  to  say  of  the  admissibility  of  evidence ;  but 
only,  like  other  demurrers,  questions  of  substantive  law. 
As  the  facts  ont  of  which  these  questions  of  law  arose 
were  supposed  to  be  admitted,  so  all  questions  relating  to 
the  evidence  of  those  facts  had  become  immaterial.* 

This  piece  of  machinery  had  come  to  seem  a  clumsy, 
dilatory,  and  expensive  one.  It  stopped  the  trial,  and 
required  an  entry  on  the  record  of  all  the  evidence.  And 
80,  when  once  the  demurring  party  was  driven  from  bis 
vague  expectations  of  getting  something  out  of  a  court,  in 
the  considering  of  his  evidence,  which  he  might  not  get 
from  a  jury;  when  ouce  it  was  forced  clearly  upon  bis 
attention,  that,  not  only  did  a  demurrer  upon  evidence 
commit  him  irrevocably  to  all  those  inferences  from  tlie 
evidence  which  were  most  unfavorable  to  him,  bnt  that  he 
must  set  these  conclusions  all  down  in  writing  before- 
hand, then  this  ancient  instrument  of  justice  fell  wholly 

>  "  For  ft  demDrrar  upon  evidence  gOM  b)  tbe  law  npoa  the  mattar, 
and  not  to  the  treth  of  the  fact,  fur  it  admits  that  to  be  trne,  bnt  deniM 
the  operation  of  the  law  therenpoa."  Lewig  v.  Lark,  Plowden,  403,  411 
(1571)1  Finharrii  e.  Boinn,  I  Ley.  ST  (1661)]  GibaoD  e.  Bnnter,  S  B.  Bl 
187  (1793J. 
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into  distue  in  England.'  It  bad  Burvired  its  neefulness 
and  most  gire  place  to  shortei  and  more  efficient  ways  of 
serving  the  necessities  of  a  new  generation.  It  had  come 
into  existence  at  a  time  when  the  general  introduction  of 
witnesses  to  the  jury  and  the  reqairement  that  evidence 
most  be  given  to  them  publicly  in  open  court,  had  wrought 
the  first  revolution  in  this  great  mode  of  triaL  Aa  that 
change  had  given  new  effect  to  the  attaint  by  making  it 
certain  that  the  jary  were  not  ignorant  of  the  matters 
presented  to  them,  so  the  demurrer  upon  evidence  had 
operated  still  further  to  moderate  their  "unchartered  free- 
dom."^ It  enabled  a  party  to  secure  definiteness  to  the 
body  of  evideDoe  which  he  had  to  reckon  with.  By 
admitting  all  that  his  adversary  alleged,  setting  it  down 
npon  the  record  and  appealing  to  the  law  aa  arising  out  of 
these  facts  and  the  just  inferences  from  them,  he  escaped 
from  the  operation  of  a  jury's  caprice,  and  from  any  resort 
on  their  part  to  that  unknown  mass  of  possible  knowledge 

>  For  the  iiiiM<»ic«ptloii  Mmetimw  anterUuDed  w  to  the  length  to 
vhich  the  ■dminioiu  of  a  demDirei  npoD  evidence  went,  see  the  disciuuioQ 
k  Cocksedge  r.  Faiuhaw,  1  Dong.  119  (17T9-1783).  In  that  case  Daven- 
port, fot  the  paitj  demDmng,  "  iniiited  that,  although  a  demnirer  to 
eridetice  adniila  the  tnlh  of  all  the  particular  facta,  It  doea  not  admit  the 
ooDcliuioiia.in  point  at  feet,  more  than  tboee  in  point  of  law,  which  the 
pai^  offering  the  etidenee  contends  for.  .  .  .  That,  in  this  respect, 
the  effect  of  such  a  demnrreT  differs  from  a  special  verdict,  and  that  it  may 
be  used  where  the  party  demnrring  is  nnwitling  to  trust  the  jnry  with  the 
intereoce  in  point  of  fact." 

Aa  to  the  effect  of  the  mie  in  Qihson  v.  Hnntar,  we  Lord  Blackbnm'a 
retnarlu  in  the  Hooee  of  Lords,  in  Sewell  v.  Bnrdick,  10  App.  Cas.  74,  99 
(1BB4).  Of  the  famona  opioton  ol  Chief  Justice  Eyre  Tjord  Blackhura 
■aya :  "  He  explains  it  [the  deirmrrer],  aod  statea  his  very  confident  ex- 
pectations (which  iiave  been  jnatifled  by  the  reanlt)  tluU  do  demurrer  on 
evidence  wonld  again  be  brought  before  the  HDoae." 

An  nnfortonaCe  and  never  corrected  miaprint  in  the  opinion  of  C.  J. 
Ejre  may  properly  be  mentioned  here.  At  p.  SOT  of  fi  H.  Blackstone, 
whore  the  opinion  reads:  "If  the  party  who  demnn  will  admit  the  enVenc* 
of  the  tact,  the  evidence  of  which  tact  is  loose  aod  indeterminate,"  etc 
Obvionaly  the  word  "evidence,"   above   printed  in  italics,  should  be 


.d  by  Google 


238  LAW  OF  EVIDEKCB. 

vhich  continued  for  oenturiee  to  be  open  to  them.  Tnie, 
no  man  ooald  be  compelled  to  give  np  a  jury,  while  any- 
thing  remained  to  be  tried;  bnt  when  he  had  put  in  his 
evidence  and  stopped;  and  when  his  adversaij  had  admitted 
it  all,  and  all  that  legitimately  followed  from  it,  there 
was  nothing  to  go  to  a  jury;  he  might  justly  be  required 
to  join  in  the  demurrer.  A  jury,  in  those  days,  it  is  true, 
might,  perhaps,  out  of  their  own  knowledge,  supply  other 
facts  that  would  help  out  this  evidence;  and  so  a  party 
might  be  thought  to  lose  something,  when  driven  to  join. 
But,  as  Lord  Bacon  said : '  "  Because  the  jury  is  not  com- 
pellable to  supply  the  defect  of  evidence  out  of  their  own 
knowle^e,  though  it  be  in  their  liberty  so  to  do,  therefore 
the  law  alloweth  a  demurrer  upon  evidence  also." 

Lasting  over  into  an  age  when  the  attaint  was  obsolete; 
when  juries  could  no  longer  act  upon  what  was  privately 
known  to  them,  but  only  on  what  was  publicly  given  in 
court;  when  their  excesses  in  dealing  with  evidence  were 
guarded  ^aiust  by  new  trials,  and  reservBtions  at  niti 
priua,  and  a  freer  use  of  simple  motions  to  the  court;  this 
old  demurrer  easily  submitted  to  a  new  shock,  and  died 
out.  That  the  rule  in  Gibson  v.  Hunter  was  a  novelty  is 
fairly  plain  from  the  case  of  Cocksedge  v.  Fanshaw,*  ten 
years  earlier.  The  rule  was  not  always  followed  in  this 
'  country;  hut  the  fact  that  it  was  a  novelty  was  sometimes 
not  understood.*  Here  also  demurrers  to  evidence  are 
mainly  obsolete;  what  is  called  by  this  name  now  is  often 
a  very  different  thing. 

In  handling  this  keen-edged  instrument,  it  is  more  than 
likely  that  the  just  line  between  the  duties  of  court  and 
jury  was  often  overstepped  by  assuming  that  what  the 
court  thought  the  right  inference  was  the  only  one  allow- 

»  Sapra,'33*  n. 

»  1  Dong,  119  (1779-1783). 

*  Patrick  0.  Halleck,  I  Johna.  241  (1S0«) ;  Whlttington  s.  Cfaiutiu, 
S  Randolph,  3S7-8  {1834)i  Tnmt  r.  R.  R.  Co.,  33  Omtt.  Bld-SO.  635-40^ 
(1873).    Sm  the  cB«ea  on  thl«  aabject  in  Thafer'i  Caae*  on  ETidetie& 

sio-ssa 
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able  to  the  jury.  Nothing,  es  baa  been  said .  ftlnady,  is 
mora  common,  even  to-day,  than  the  assumption  that  only 
a  question  of  law  ramains,  when,  in  i^ality,  the  most  im- 
portant infeiences  of  fact  are  still  to  be  drawn.  In  this 
way  mach  which  belongs  to  the  jury  remains  in  the  hands 
of  the  jadges,  or  passes  over  to  them  unnoticed. 

(/)  And,  finally,  among  the  adjustments  of  procedure 
by  which,  through  the  Inflaence  of  the  judge  and  the 
oo-operation  of  the  parties,  the  jury  was  often  partly  or 
wholly  eliminated,  was  a  method  less  remarked  than  it 
shoold  be,  by  practitioners  and  students  of  our  law.  In 
England,  far  mora  commonly  than  here,  the  effort  has 
been  to  sliape  cases  for  the  appellate  court  so  as  to  get  at 
the  substance  of  what  is  in  controversy,  and  so  as  to  settle 
ererything  at  the  appellate  stage  and  avoid  the  neoes-  - 
si^  of  a  new  trial.  The  great  influence  of  the  English 
judges,  powerfully  felt  all  through  the  trial,  has  helped  to 
this }  and  perhaps  also  it  is  an  indirect  result  of  the  Eng- 
lish olaasifioatioQ  of  their  men  of  law,  by  which  the  bar- 
rister, being  leas  intensely  committed,  as  a  mera  partisaa 
of  his  client,  than  hera,  and  less  engaged  to  secure  for  the 
client  every  conceivable  loop-hole  of  possible  advantage, 
and  every  chance  of  snccess,  however  desperate,  is  left 
freer  to  perceive  those  public  and  private  considerations 
that  make  for  an  early  settlement  of  any  given  piece  of 
litigation.  Such  causes  as  these,  coupled  with  some  acci- 
dental reasons,  established  in  England  traditional,  elastio 
methods  of  procedure,  which  left  in  the  hands  of  tbe 
judges  a  very  graat  and  often  unobserved  power  over 
ordinary  issues  of  mera  fact.  Any  one  who  will  take 
the  trouble  to  notice  how  seldom  a  bill  of  exceptions 
with  its  narrow  question  of  mere  law,  and  its  frequent 
necessity  for  a  new  trial,  has  ever  been  resorted  to  in 
English  practice  in  racent  centuries;  and  that  this  method 
of  carrying  up  qaestions  from  the  trial  court  has  been 
wholly  abolished  in  England  since  1875 ;  while  in  this 
eoontry  it  has  long  been  one  of  the  commonest  insbniments 
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of  appell»t9  pnoedare,  «iid  to-da;  flourishes  as  the  gnat 
and  ohanoterUtio  one;  tUI  be  helped  Dot  merely  to 
8M  oertaio  sabHtantlal  differences  between  English  legal 
administntion  and  our  oim,  but,  what  is  more  to  the 
present  purpose,  to  see  the  .way  in  which  in  IJngland,  the 
mother  of  oor  own  traditional  system,  these  things  have 
kept  in  the  hands  of  the  judges  so  great  a  share  of  power 
in  determining  issnea  of  fact. 

An  iUustration  of  what  is  now  sn^ested  may  be  seen  in 
a  ease  which  has  been  already  cited.'  The  judges  of  the 
Divisional  Court,  on  appeal  from  the  County  Court,  were 
of  opinion  that  the  jodge  below  should  have  left  the  ques- 
tion to  the  jury  instead  of  deciding  it  himself.  The 
parties  wished  the  npper  court  to  decide  the  whole  matter 
and  not  to  send  it  back  for  a  new  trial,  and  the  judges 
did  this  —  holding  that  the  judge  below  had,  upon  the 
whole,  reached  the  right  oonolusion.  "I  wish  to  say," 
said  Williams,  J.,  "that  unless  the  oomse  we  are  about 
to  parsae  is  jostiBed  by  a  mle  of  practice,  it  is  our  duty 
to  send  the  case  back,  for  we  have  no  right  to  assume  a 
jurisdiction  which  does  not  belong  to  us.  There  is  a  rule 
which  is  adopted  on  motions  for  a  new  trial,  and  upon 
which  we  are  going  to  act,  that  when  the  cause  has  been 
tried  and  the  judges  feel  that  they  have  all  the  facts  before 
them  BO  that  they  are  entitled  to  give  a  judgment  tbaji  will 
finally  settle  the  matten  in  difference  between  the  parties, 
they  are  entitled  to  give  snch  a  judgment,  although  the 
practice  involves,  T  will  not  say  usurpation  by  the  judges, 
but  a  partial  transfer  to  them  of  the  functions  of  the  jury. 
Here  we  hare  got  the  whole  of  the  plaintiff's  duties  and 
the  sarrounding  circumstances  admitted."* 

1  Pmfm  r.  Laofdowne,  sn  Law  Hmea  Rep.  316  (IS93). 

*  For  thelibeialandeliuticnilesot  English  pn>c«dnre  now.aee  Wilacm, 
Judicature  Acta ;  for  Biample,  thii :  "  A  new  trial  shall  not  be  Rrsnted  on 
the  RTODDd  of  mifidirwtion  or  of  the  improper  adminion  or  rejection  at 
evideDc«,  or  becamw  the  rsrdict  of  the  jnr;  was  not  taken  apon  a  question 
which  the  jadge  at  the  trial  wai  not  asked  to  leare  to  them,  anlesi  in  tlw 
o^nion  of  the  conit  to  which  the  application  it  made  aome  aabataDtial 
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At  common  law,  besides  tlie  right  to  move  the  oonrt  for 
a  new  trial,  which  came  to  be  recognized  as  of  course, 
there  grew  up  the  practice  of  reserving  qnestiona  for 
the  foil  court  in  various  forms,  with  autboiity  to  make 
Euch  specified  dispoaitioD  of  the  case,  b;  nonsuit,  or  a 
changed  verdict,  or  a  judgment  this  way  or  that,  as  might 
have  been  agreed  on  by  counsel,  with  the  approval  of  the 
judge.  One  or  two  brief  and  partial,  but  raluable,  expo- 
sitions of  this  subject  have  beeo  made  in  the  opinions  of 
Lord  Blackburn;  and  as  it  is  difficult  to  find  any  good 
account  of  it  in  our  books,  I  give  from  these  opinions,  in 
a  note,  the  whole  of  what  that  learned  judge  says  about  it.* 

wraog  or  miaewrifige  bu  been  thereby  occuioned  in  the  trial  j  and  If  it 
appear  to  mcb  court  tfaal  inch  wtcng  or  miteaniage  affects  part  onlj  of 
tiM  matter  in  controreny,  or  loiaB  oi  one  only  ol  Che  pwrtiea,  the  court 
uaj  f^Te  Bnal  jndgment  as  to  part  thereof,  or  Bome  or  one  0DI7  of  the 
partiee,  and  direct  a  oew  trial  aa  to  the  other  part  onlj,  or  aa  to  the  other 
paitj  or  paitiea."  Wilaon,  JndicBtars  Acta  (7th  ad.  ISSB),  331,  Order 
zxxix.  Ri^e  8. 

>  80.  Eait.  Rj.  Co.  n.  Smlthennao,  a  mnch  contested  ease,  when 
a  Taluible  opiniMi  given  tn  the  Hoose  of  Lordi  ia  reported  nowhere  ex- 
cept in  tlie  London  Hmea  of  Jnlj  IT,  IB63,  at  page  3  ;  and  Dnblin,  etc. 
Kj.  Co.  V.  Slacterj.S  App.  Caa.llSS,  laoi  (I8T8).  Both  vere  accident 
nnra  The  facta  are  not  important  for  the  present  pnrpaae.  In  the  former, 
fn  revermng  a  decision  which  refused  a  new  trial,  Lonl  Blackburn,  whoM 
opinion  was  concarred  in  b;  the  other  Lords,  Mid :  "  I  think  that  there 
has  been  lome  misapprehension  as  to  the  effect  of  the  alterations  in  the 
law  iotrodnced  bj  the  orders  39  and  40  to  the  achednle  1  to  the  Snpreme 
Cotut  ot  Judicature  Act,  18TS,  and  I  think  it  better  to  begin  bj  explaining 
what  I  coQcei»e  to  be  the  effect  of  those  ordera.  At  common  law  all  trinis 
b;  jury  were  before  the  conrt  tn  banc,  aa  trials  at  bar  now  are.  The  coart 
took  the  verdict  according  to  what  thej  thought  the  effect  of  the  findings 
of  the  jnt7  before  thenuelTsa,  and  gave  what  thej  thonght  the  proper 
jodgment.  When  trials  at  niii  prist  were  introduced,  at  flr«t  onlj  in  the 
cooDtiy  before  Justices  of  Assize,  and,  at  a  mnch  later  period,  io  Middle- 
sex  and  London,  where  thpre  were  no  assizes,  before  the  Chief  Justices  of 
the  Courts  of  Queen's  Bench  and  Commoa  Pies*  and  the  Chief  Buou,  — 
the  rerdict  was  taken  by  the  jndge  wba  tried  the  case  at  ai'f i' priW,  no- 
cording  to  what  he  thonght  the  legal  effect  of  the  findings,  but  he  could 
Dot  enter  judgment.  He  returned  to  the  court  the  verdict,  and.  on  the 
fourth  day  of  term,  the  rerdict,  aa  he  returned  it,  was  entered  on  Uw 
IS 
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These  arrangements,  and  a  common  habit  of  courts  and 
lawyers  to  overlook  the   exact  bearing  of  them  on  the 

ncord  in  what  wai  called  the  poMlta,  mnd  on  that  the  conrt  m  banc  gare 
fudgment,  A.  piactice  began  at  leiat  as  early  ai  the  beginning  of  tbe 
aev«DteeDth  centuiy,  bj  which  the  court  t'n  bane  would  entertain  a  motioB, 
if  made  within  the  &nt  four  dajB  of  term,  while  the  proceeding!  were,  a* 
it  wa«  called,  in  paper  onl;,  to  itay  the  patUa,  and  if  It  was  made  out  that 
there  had  been  any  miKarriage  at  the  trial,  to  let  aaide  the  proceedings  at 
nifi  priui  and  grant  a  new  trial.  But  they  conld  do  no  more.  However 
clearly  it  appeared  that  the  verdict  onght  to  have  been  entered  for  the 
other  party,  the  conrt  in  bane  coald  not  enter  it.  The  jndge  who  tried 
the  caaae  at  niu  print  might  by  hit  notei  amend  the  pottta,  bnt  not  the 
txmX.  Tbia  defect  was  partially  cnred  by  a  practice  which  grew  np,  by 
which  the  jndge,  with  the  coment  of  the  parties,  for  he  could  not  do  tt 
withont,  reeetved  leave  to  more  in  banc  Co  enter  the  verdict  the  other  way. 
This  practice  had,  before  the  Commoii  Law  Fiocedtire  Act,  ISSS,  become 
the  establishsd  law.  There  was  no  reason  why  the  motion  should  not, 
where  leave  was  reserved,  be  in  the  tdtemati^e  Co  enter  the  verdict  accord- 
ing  Co  die  leave  reserved,  or  to  have  a  new  trial,  on  the  groond  either  of 
misdirection  of  the  judge  or  anything  else  which  amonnted  to  a  miscar- 
riage on  the  triaL  One  well-recognized  head  of  miscarriage  was  when  the 
verdict  was  ag^nst  tbe  weight  of  evidence ;  where,  [f  the  court  thought 
that,  though  the  right  direction  in  law  was  given,  the  jnry  had,  either  from 
misapprehension  or  disregard  of  the  direction,  or  not  properly  appreciating 
and  considering  the  evidence,  found  a  verdict  so  noBatitfactory  that  it 
onght  not  to  stand,  and  Cbat  Che  quncion  should  be  submiCted  to  anothet 
Jnry,  and  for  that  resson  granted  a  new  trial.  Now,  I  Chink,  no  doubt  was 
ever  entertained,  at  leart,  I  am  not  aware  of  any  case  in  which  any  was 
eipreesed,  that  the  court,  in  considering  whether  the  verdict  was  satia- 
factory  or  not,  looked  at  everything  bearing  on  the  conduct  of  tbe  jury  up 
to  the  time  when  the  verdict  was  finally  taken.  If,  by  consenC  of  the  par- 
ties, anything  was  reserved  for  the  court,  that  was  to  be  determined  by 
the  conrt;  bnt,  whether  it  wee  reserved  or  not,  could  not  prevent  the 
conrt  from  considering  how  the  verdict  on  other  points  was  obCained,  and 
whether  it  wai  satisfactory  or  not.  If  there  had  been  a  bill  of  exception* 
tendered,  the  court  would  noC  entertain  a  motion  tor  a  new  trial  on  any 
gronnd  which  might  have  been  Included  in  it.  nnlesa  tbe  bill  of  exceptions 
WM  abandoned,  hot  the  court  would  still  hear  a  motion  to  set  aaide  the 
verdict  as  against  evidence.'' 

For  the  changes  introdnced  by  the  Judicatnre  Acts  see  Wilson,  stipni. 

In  the  second  of  Che  two  cases  above  named,  a  few  years  earlier,  Lord 
Blackburn  had  discussed  the  same  matter*,  in  a  dissenting  opinion.  He 
i^d ;  "  When,  as  in  the  prwent  case,  there  is  doubt  as  Co  whaC  the  proper 
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deciaioDS  to  wliioh  they  lead,  when  these  are  cited  as  pie- 
oedents,  hare  deeply  affected  the  subetaative  law.     Pre* 

directum  in  law  is,  the  judge  onght,  •■  fmz  u  pncticable,  to  pat  the  cue 
in  >  proper  train  for  having  tlie  Terdict  entered  withont  an;  new  trial, 
according  to  what  the  law  ma/  nhimatelj  be  aacertained  to  be.  Down  to 
the  beginning  of  the  leTsnteenth  centnrj'  this  could  only  be  done  by  Snd- 
iuga  special  verdict;  and  nofortoiistelfthenwaaMiDachtechiucalnicetj 
recjnired  in  fr»mitig  a  specitl  rerdict,  tint  it  required  great  ekill  and  some 
good  f  ortnne  to  be  able  to  raiw  the  real  qneetbn  on  it.  At  tlie  time  I  have 
ipentioDed  a  practice  began  irf  the  conrt  in  banc,  doting  the  fiiiit  four  dayi 
In  teriD,  whilat  the  ca»e  was  ;et  in  the  paper,  granting,  in  the  discretion 
of  the  judges,  a  new  trial,  if  there  appeared  to  hare  been  anj  miscarriage 
on  the  triaL  This  waa  lonnd  so  totj  conrenient  that  what  at  flret  waa 
onlj  an  exercise  of  the  eqnitable  discretion  of  the  conita  became  a  recog- 
nised system  of  law,  and  it  became  osual  for  the  jadge  to  give  the  dino- 
tioo  which  in  hie  opinion  at  the  trial  was  the  right  one,  laserving  leave  to 
enter  the  Terdict  acoordiag  to  what  he  ongbt  to  haie  directed.  Thia 
■nperseded  special  verdicts  where  it  was  not  intended  to  carry  the  case 
beyond  the  court  in  banc,  and  on  these  reserratious  the  oonrt  in  bane  did 
not  require  tlia  same  technical  precision  which  had  nnfortimately  become 
leqnisite  on  a  special  verdict.  It  looked  to  the  trial  to  see  what  waaieallj 
la  dispnte,  and  what  the  real  point  was;  bnt  CUI  a  compantively  recent 
period  the  decision  of  the  Court  of  lint  iDSCauce  was  floal.  Now,  sach  a 
reserration  ma;r  be  taken,  as  this  bad  been,  into  a  Court  of  Appeal,  and  I 
think  if  the  reserva»(»B  are  treated  by  the  ConrU  of  Appeal,  not  as  spedat 
veidicU  nsed  to  be,  having  regard  to  techuieaUtiea,  but,  as  justice  wooM 
•eem  to  require,  having  regard  to  the  substanoe  of  what  really  took  placa 
and  wae  agreed  on  at  the  trial,  special  verdicts  will  fall  into  disnse  alto- 
gether. A  jary,  no  doubt,  hss  the  physical  power  to  Snd  a  verdict  con- 
trary to  the  direction  of  the  judge,  but  if  that  is  done  it  is  wroog.  And 
when  leave  is  reeerved  to  enter  a  verdict  according  to  what  is  ultimately 
detemined  to  be  the  proper  directiou  in  law,  it  is  on  the  suppoeition  that 
the  jurors  do  their  duty  and  follow  that  direction." 

I  will  add  a  short  passage  from  a  valuable  little  commentary  on  the 
procedure  in  jnry  trials  in  civil  cases  by  a  Scotch  writer.  William  Adam, 
Lord  Chief  Comminioner  under  the  Act  of  Parliament  (55  Gealll.  c.4!), 
which  flnl  introduced,  iu  Scotland,  trial  by  jury  in  such  cases.  "  Id  Eng- 
land," he  aays.  "the  course  of  proceeding  by  new  trial  to  correct  the  errora 
ot  law  by  jndgee  preeiding  at  trials  by  jnry,  had  become  prevalent,  in 
consequence  of  the  proceeding  by  bill  of  exception  creating  inconvenience 
to  the  judges,  under  the  provisions  of  the  Statute  of  Westminster.  Be- 
sides, coDDsel  not  being  always  ready  with  their  exceptions  in  proper  form, 
trials  were  thereby  delayed ;  a  serious  inconvenience  when  there  ora  aaaj 
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cedents  whieli  have  turaed  apon  some  qaeation  of  fact,  oi 
some  limited  luid  incidental  principle  of  procedure,  or  evi. 
dence,  or  practical  sense,  hare  come  to  stand  as  settling  the 
main  doctrine  of  substantive  law  involved  in  the  case. 
It  is  obrious,  on  reflection,  that  cases  may  import  a  very 
different  proposition  when  they  come  from  the  trial  court 
in  different  ways;  say,  for  example,  on  exceptions  to  a 
ruling  of  the  judge,  involving,  as  these  do,  a  dry  question 
of  law;  on  a  motion  for  a  new  trial,  resting,  as  this  may, 
upon  many  different  grounds,  whether  of  law,  or  sound 
reason,  or  substantial  justice,  —  as,  that  a  particular  ruling 
of  the  judge  was  wrong,  or  that  there  was  no  evidence  to 
sustain  the  verdict,  or  that  it  was  against  the  weight  of 
evidence ;  or  on  a  rule  or  motion  for  a  nonsuit,  which,  in 
strictness,  asks  only  whether  the  plaintiff  had  any  case  at 
all,  or  any  evidence  at  all  to  go  to  the  jury;  or  on  a  special 
verdict  which  asks  only  for  the  opinion  of  the  court  on  the 
law  arising  out  of  these  specific  facts,  justly  interpreted,  — 
allowing  no  power  to  the  court  to  draw  inferences  of  £act; 
or  on  a  case,  stated  by  agreement  of  the  parties,  which  asks 
the  same  question  as  that  last  named,  but  in  practice,  at 
any  rate,  and,  perhaps,  in  sound  theory,  permits  a  little 
more  freedom  than  the  special  verdict  as  touching  infer- 
ences; *  or  on  such  a  statement,  with  a  power  expressly 
conferred  on  the  court  of  drawing  such  inferences  as  a  jury 
might  draw,  or  accompanied  with  other  special  stipulations, 
Budi  as  that  the  judges  shall  pass  outright  on  the  title  or 
other  main  question  of  the  case;  or  on  a  case  tried  by  the 
court  without  a  jury,  as  in  the  Star  Chamber,'  in  equity, 
CBMi  to  try  M  It  sitting  or  urenit.  To  avoid  Rnch  inconvenieiice*,  it  wan 
nUaral  that  both  jndg«a  and  coqd*b1  should  pretet  proceeiliBg  hj  motion 
for  new  trial,  bj  apecial  cbhi,  oi  by  leBerriug  the  dUpnCed  point  ot  law  to 
be  decided  in  the  term ;  the  verdict  to  be  enterod  according  to  the  opinion 
ot  the  conn  upon  the  point  recerved."  —  A  PrarticaJ  TVsnfiw  and  Obterva- 
tiont  ON  Trinl  by  Jtirg  in  CtnU  Cauiu,  bj  William  Adam,  Edinborgh, 
Thomas  CIbtIi,  1S36. 

I  Infra,  H7  n. 

*  For  examples,  Twjne's  ease,  3  Co.  80  h,  a  sonrce  of  mnch  confiutaii. 
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and  in  masy  caees  at  law  iu  modem  times,  where  ctter- 
aDces  on  questions  of  iiict  are  so  easily  confounded  with 
ralings  on  a  point  of  law.  And  yet  nothing  is  commoner, 
in  opinions  of  courts,  in  arguments  of  coQnBel,  and  in  trea- 
tises, than  overlookiug  all  such  distinctions,  and  treating 
the  deliverances  of  the  courts  in  those  different  oases,  as 
of  similar  import  and  of  equal  weight,  without  any  regard 
to  the  utterly  different  point  which  may  have  been  really 
under  consideration. 

It  has  followed  from  this,  not  only  that  cases  are  cited 
every  day  for  propositions  of  substantive  law  not  decided 
by  tJiem,  and  when  they  are  equally  consistent  with  the 
contrary  proposition,  but  also  that  matters  of  fact^  prop- 
erly, or  perhaps  carelessly,  paased  upon  by  the  courts 
are  subsequently  treated  as  thereby,  because  handled  by 
a  judge,  made  the  subject  of  a  rule  of  law.  For  instance, 
in  a  case  *  where  the  plaintiff's  agent  had  drawn  up  and 
handed  to  the  defendant  a  memorandum  of  a  sale  of  goods 
to  the  defendants,  in  which  the  names  of  both  parties 
oconrred,  the  general  question  was,  whether  within  s.  17 
of  the  £nglish  Statute  of  Frauds,  under  the  special  oir* 
cnmstances  of  the  case,  the  name  of  the  defendant  was 
signed  by  his  authority,  or  whether  the  paper  was  merely 
an  invoice  made  in  behalf  of  the  plaintiff.  By  consent,  a 
verdict  was  found  for  the  plaintiff,  and  leave  was  reserved 
to  move  to  enter  a  verdict  for  the  defendant  or  a  nonsuit. 
On  a  rule  to  that  effect,  the  Court  of  Exchequer  made  the 
rule  absolute  for  a  nonsuit.  The  Exchequer  Chamber 
reversed  the  judgment  and  discha^ed  the  rule,  on  the 
carefully  stated  ground  that  the  form  of  this  rule  pre- 
sented to  them  only  the  question,  whether  a  jury  could  have 
fouud  for  the  plaintiff.  Crompton,  J.,  said:  "We  think 
that  there  was  evidence  (and  that  is  the  only  point  on 
which  we  differ  from  the  court  below)  that  Isoakes  was 
intended  by  the  defendant  as  well  as  the  plaintiff  to  make 
a  record  of  the  contract.  .  .  .  My  brother  Willes  enter- 
>  Dnirell  o.  Etbui,  1  H.  &  C.  174;  1.0. 91  L.  J.  Ex.  33T. 
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tains  a  strong  view  the  aame  vay;  and  indeed  I  believe 
he  is  of  opinion  not  only  that  there  was  evidence  to  go  to 
the  jury,  bat  that  the  verdict  ought  to  have  been  for  the 
,  plaintiff."  The  other  judges  limited  themselves  as  Cromp- 
ton  did.  Blackburn,  J.,  said:  "I  cannot,  as  a  matter  of 
course,  look  at  this  instmment  ...  as  intended  only  as 
the  vendor's  account.  Perhaps  I  should  draw  the  infer- 
ence that  it  was;  but  it  is  impossible  to  deny  that  there 
was  plenty  of  evidence "  the  other  way.  Doubtless  in 
deciding  such  a  case  there  is  a  certain  amount  of  discus- 
sion and  recognition  of  general  legal-  principles.  But 
when  this  case  comes  to  be  cited  for  the  proposition  that 
"an  instrument  so  drawn  as  to  recognize  the  obligation, 
though  sot  for  that  special  purpose,  will,  if  it  be  delivered 
to  the  other  party  and  accepted  by  him,  suffice  for  a 
memorandum  under  the  statute,*  we  observe  at  once 
that  it  is  overstated.;  instead  of  saying  "will  suffice,"  the 
case  cannot  be  put  higher  than  "may  suffice."  * 

>  Brone,  Stat.  Fr.  5tli  ed.  s,  3M. 

*  Similar  Temarki  are  applicable  to  mch  a  case  as  Baldey  v.  Fatker,  S 
B.  &  C.  37,  cited  generall/  as  the  leading  case  for  the  ill-fonaded  doctrine, 
andet  aectioii  IT  of  the  £Qgliiili  Statute  of  Frands,  that,  where  a  patty 
makee  eeveml  pnrcbases  at  a  shop,  for  different  prices,  and  hat  a  bill  for 
the  whole  of  them,  if  each  separate  parcel  coats  leaa  than  jEIO,  bnt  all 
together  coat  more,  it  is  covered  hj  the  statute ;  as  to  which  see  Bailey  i>. 
Sweeting.  9  C.  B.  M.  a.  S43 ;  Leake,  CoDt.  140;  A.  Dig.  Cont.  ase ;  Young 
Hfg.  Co.  0.  WakeSeld,  lai  Haas.  91 ;  Mills  e.  Hunt,  30  Wend.  431  i  Boot* 
v.  Dormer,  4  B.  &  Ad.  77 ;  Jenneas  a.  WendeU,  SI  N.  H.  63.  So,  also,  in 
the  (amout,  mnch  misused  case  of  Morton  c.  Tlbbett,  IK  Q.  B.  438,  the 
whole  scope  of  the  decision  was  truly  indicated  by  the  Chief  Justice  in 
Btatiag  the  qneetion :  "  In  this  case  the  question  sobmitted  to  us  la,  whether 
there  was  any  evidence  on  which  the  jury  could  be  justified  in  fiadiog  that 
the  buyer  accepted  the  goods  and  actually  receired  the  nine,"  etc.  But, 
whether  from  the  crude  and  confused  discussion  in  the  opinion  iCeelf,  or 
from  the  careleatuess  of  later  judgM  and  text-irritem,  this  case  cune  to 
stand  for  very  loose  doctrines  of  subataDtive  law,  and  at  last  to  work  per- 
manent and  almost  Irremediable  mischief.  On  the  mistaken  authority  of 
this  case  a  novel  doctrine  was  imported  into  the  English  law,  through  one 
or  two  later  cases  (Kibble  v.  Qough,  SB  L.  T.  B.  304,  1878 ;  Fage  r.  Moi^ 
gan,  IS  Q.  B,  D.  SSS,  1885);  and  then,  unfortunately,  before  the  correet- 
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By  means,  then,  of  these  natural  and  coDveoient  arrange- 
menta  of  oommon  law  procedure,  questions  of  fact  are 
often  submitted  to  the  judges  by  consent  of  the  parties. 
It  will  eaailj  bo  seen  how  propositions  may  be  laid  down 
by  judges,  in  such  cases  as  these,  where,  by  consent,  they 
are  playing  the  part  of  a  jury  and  are  stating  the  consid- 
erations governing  them  ZB  jurymen,  which  ought  not  to 
pass  into  the  books  as  rules  of  law.  But  very  often  the 
peculiar  nature  of  these  oases  is  orerlooked,  and  what  is 
really  the  utterance  of  a  bench  of  jurymen  is  cited  as  if 
it  were  the  judgment  of  a  coort.^ 

ing  torcea  of  the  common  law,  which  had  begun  to  operate  (Taylor  v. 
Place  [1S93],  3  Q.  B.  S5),  could  Fnll;  deal  with  the  matteT,  thii  error  waa 
incorporated  iato  a  codiAcation  of  the  law  of  sale,  which  Parliament  too 
haffflj  enacted.    Sale  of  Gooda  Act;  St.  56  &  57  Vict  c  7  (ISM). 

'  Some  caiee  maj  be  added  which  will  illnstrate  what  i<  here  «ald  aa 
to  the  diSerent  vt,)-!  of  brining  a  case  np,  and  the  importance  of  remark- 
ing the  exact  wa^  !□  which  the  qneotion  foe  the  court  has  been  ihaped. 
CoUioa  D.  Waltham.  151  Ha««.  IS6;  Cochrane  d.  Botton,  1  AUeii,4eO;Fai- 
ayth  D.  Hooper,  II  Allen,  419;  Jenneru,  Smith, L.R.  4  C.  P.  270;  Parker 
V.  WalliB,  5  EL  i  Bl.  31 ;  Goddatd  v.  Blanej,  1 1 9  Maw.  450 ;  Pickering  v. 
Boak,  15  East,  7Si  Shepherd  n.  Harrison,  L.  R.  4Q.B.  19S;andonappeal 
ib.  498,  and  L.  R.  B  H.  L.  116,  (compare  Stat.  17  t  18  Tict.  c.  IS5,  i.  33); 
Armstrong  t>.  Stokea,  L.  R.  7  Q.  B.  508 ;  Mirabita  e.  Imp.  Ottom.  Bk.,  3 
£x.  D.  IS4i  Wilmehnrst  n.  Bowker,  3M.  &.  G.  793,  and  on  app.  7  il.  883  ; 
Smith  B.  Hndaon,  S  B.  &  S.  431  ;  Saydam  n.  Williamson,  SO  Howard,  437. 

Aa  regards  the  coDvenienC  practice  of  carrying  ap  a  case  with  power  to 
the  npper  court  to  draw  inferences  of  fact,  it  was  said  by  Tfndal,  C.  J., 
in  1833  that  "  It  is  a  practice  amongst  ns  of  a  rety  recent  origin.  I 
much  question  whether  any  instance  can  be  fonnd  al  an  earlier  period 
than  ten  yean  back."  Bayley,  J.,  at  about  the  same  time,  baring  aliio 
been  consulted  on  the  snhject  by  the  Scottish  Lord  Commissioner  Adam 
remarked:  "Of  late  years,  practically,  an  incorrect  and  slovenlf  mode 
has  been  adopted  of  leaiing  it  to  the  conrt  to  draw  snch  inferences  aa 
the  conrt  shall  think  the  jury  onght  to  hare  drawn."  Adam,  Trial  bg 
Jury,  390,  393.  Both  of  these  judges  expressed  approval  of  the  Tiewa 
oommtmicated  to  them  by  the  Lord  Commissioner  aa  to  the  identity,  in 
legal  effect,  of  special  cases  and  special  verdicts,  and  aa  to  the  theoretical 
incapacity  of  the  conrt  in  either  case,  unless  expressly  anthorlzed,  to  dnw 
Inferences  tt  fact.  But  the  practice  of  expreasly  allowing  the  court  la 
draw  snch  intereueee.  In  the  special  case,  has  always  continued,  and  aimia 
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Betaming  now  from  these  long  wanderings,  it  seems 
plain  that  the  dootriite  of  our  oommon  law.  Byst^m  which 

power  of  doing  this,  «Tan  wbera  it  wu  not  espreutj  giTen,  hw  been 
recognized  by  high  anthorit]'.  Buon  Puke  repeatedlv  allowed  it,  ud  in 
doing  so  I  can  hardl;  donbt  that  he  npreaented  trulj  the  actnal  habit 
ol  the  jodgea,  whether  whoUj'  consdoaa  of  it  or  not.  Lord  Blackbnni'a 
intiTuations  on  thii  general  anbject  will  have  been  noticed  {sHpra,  243  n.), 
where  he  speaki  of  a  real  difference  in  practice  between  the  mode  of 
handling  a  apecial  verdict  and  a  caw  re«erved,  and  of  the  importance 
of  maiutaining  the  difference.  In  the  King  tr.  Leake,  9  B.  &Ad.  469, 
Baron  Parke  (tlien  Pirke,  J.),  in  dealing  with  a  cue  Mated,  said :  "  If 
this  were  a  Bpecial  verdict  I  ahonld  liave  tbongbt  that  both  theee  facta 
[not  expieulf  etcied]  ahonld  have  been  fonodh/thejuTy,  and  tbataiwfuiv 
de  noio  was  ueceMary ;  but  on  a  special  caae  we  are  not  so  atrictl;  boand, 
and  I  do  not  think  that  we  onghttopnt  the  parties  to  the  expense  of  anew 
Ixial  on  that  acconnt"  And  so  Parke,  i.,  in  Hartindale  b.  Booth,  3  B.  A 
Ad.  498,  M>6,  aad  Littledale,  J.,  in  Bailey  v.  Cnlverwell,  3  B.  &  Ad.  448, 
4S5.  A  marked  case  was  Tancred  D.  Christ}',  13  M.  &W.  316,  324,  in  the 
E^ccheqner  Chamber,  Below,  it  had  been  argned,  io  9  M.  &  W.  43e,on  a 
special  case.  Liberty  had  been  reserved  to  tnm  this  special  case  into  a 
special  verdict,  In  order  —  having  regard  to  the  fact  that,  at  this  period, 
the  special  case  was  no  part  of  the  record  —  to  be  able  to  carry  the  case 
on  appeal  to  an  upper  conrt.  When  it  went  np  we  find  the  conrt  declar- 
ing that  it  was  open  to  the  court  below  to  find  certain  facts,  which  this 
conrt  cannot  find.  "  The  argament  below,"  eaid  Tiodal,  C,  J.,  "  was  on 
a  case  reserved  and  not  on  a  special  verdict.  So  that  the  conrt  was  at 
liberty  to  draw,  and  did  draw,  inferences  of  fart.  We  cannot."  And 
for  that  reanon  they  ordered  a  iwRi'rc  dt  notn.  Compare  Cole  d.  Noitb- 
western  Bank,  L.  R.  I»  C.  P.  3S4  (Ex.  Ch.  1875),  Blackburn,  J. :  "  This 
is  a  special  case.  ...  It  did  not,  as  originally  drawn,  give  express  power 
to  the  court  to  draw  inferences  of  fact ;  bat  on  tliat  being  pointed  out 
during  the  argument,  it  was  agreed  that  it  was  so  intended,  and  that,  if 
necessary,  an  amendment  shonld  be  made  to  give  that  power." 

The  same  doctrine,  in  a  very  nnqualifled  form,  was  laid  down,  at  com- 
mon law,  in  New  York,  In  Johnson  u.  Whitbeck.in  a  special  case,  SCowen, 
633,  634,  the  court,  Sntherland,  J.,  said:  "The  verdict  being  subject  to 
the  opinion  of  the  conrt,  we  are  subslitnCed  for  thejurv,  and  have  the  right 
to  draw  the  same  conclusions  from  the  testimony  which  the  jury  in  the 
opinion  of  the  court  would  have  been  authorized  to  draw,"  And  *o  in 
Whitney  v.  Sterling,  14  Johns.  915,  917.  In  a  case  submitted  nnder  the 
Code,  the  contrary  is  held  in  Clark  >.  Wise,  46  N.  Y.  613.  And,  doubt- 
less, the  more  nanal  statement  of  the  common-law  doctrine  is  to  the 
contrary;   a*  in  Maasachnsetts,  in  Scl^wari  v.  Boston,  151   Haas.  a!& 
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allots  to  tlie  jnrj  the  deoision  of  disputed  qaestioDs  of 
ultimate  fact,  is  to  be  taken  with  the  gravest  qoalifiea- 
tions.  Much  fact  which  is  part  of  the  issue  is  for  the 
judge;  much  which  is  for  the  jury  is  likely  to  be  absorbed 
by  the  judge,  "whenever  a  rule  about  it  can  be  laid 
doffUi"'  as  regards  all  of  it,  the  jury's  action  may  be 
excluded  or  encroached  upon  by  the  co-operation  of  the 
judge  with  one  or  both  of  the  parties)  and,  as  regards  all, 
the  jury  is  subject  to  the  supervision  of  the  judge,  in 
order  to  keep  it  within  the  limits  of  law  and  reason. 

Before  passing  from  questions  of  fac^  let  me  tnm 
again  for  a  moment  to  that  class  of  what  are  called 
"mixed  questions  of  lav  and  fact,"  snoh  as  negligence, 

Compara  CochruiB  V.  Boaton,  1  AUea,  ISO;  Keegimir.Cox,  116HaM.28»; 
Old  Col.  R.  R.  Co.  e.  WUder,  137  Man.  536;  Majhew  v.  Dattee,  138  it. 
5B4.  Yet  it  m&j  raaaonsbly  be  thonght,  ■>  wu  intimated  above,  that  in 
actniJ  pTsirtice  there  it  leu  predeion  than  rach  tfatemeate  would  indicate. 
Eren  in  dealing  with  apedal  TOrdicta,  tliere  ia  alwaji,  of  necesiity,  tlie 
Antj  of  interpreting  the  verdict;  and  that  ibadaa  o9  impetceptibl/  into 
the  process  of  sappljing  inferences  frata  geneial  experience.  See,  e.  g^ 
Hnmmer'B  case  (13  Hod.  27,  s.  c.  KeL  (old  ed.)  109),  uid  the  reaaoning 
there  aa  to  what  ii  a  snlflcient  foandntion  for  a  legal  intendment.  And 
80,  when  we  come  to  dealing  with  the  caae  stated,  we  And  a  sort  of  necea- 
sary  qnaliScstion  snch  as  tbla :  "  Unless  upon  SQcb  facta,  with  the  ineTita- 
ble  inference*,  or,  in  other  worda,  snch  inferences  as  the  law  draws  from 
them,  a  case  ia  made  ont,"  etc  etc.  Morton,  C.  J.,  in  O.  C.  R.  R.  Co.  p. 
Wilder,  vbi  lupra.  Tbe  principles  applioible  to  a  verdict,  the  finding  ol 
the  tribnnal  which  alone  has  the  anthoritj,  ordinaiilj,  to  HoA  the  facta, 
do  not  folly  applj  to  a  special  caae.  This  always  imports  an  agreement 
of  the  parties ;  and  the  court  may  properly  regard  the  apparent  porpuee 
of  the  parties  in  presenting  tbeir  caBe,*aod  may  govern'  their  action  by 
considering  the  qnestiona  which  tbe  parties  apparently  intended  to  raise. 
In  principle,  however,  this  power  mnat  be  a  narrow  one.  It  ma;  well  be 
donbted  whether  any  conrt,  not  expressly  anthorlied  to  do  it,  can  deal 
with  the  facts  in  an  agreed  statement  a«  freely  as  a  jnry  may.  Some 
slight  and  guarded  power  of  drawing  inferences  of  fact  la  all  that  can 
fairly  be  claimed  in  snch  a  ca«e,  on  any  sonnd  principle.  Snch  a  powet 
may  be  claimed. 

1  Tindali:.Brown,IT.R.16T,perLoidUansfield;  Hcdmea'Com.I«Wi 
1S3-S. 
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which  are  nowadays  Tefened  to  the  joiy.  We  have 
found  no  occasion  to  speak  of  tbem  as  aofthing  other 
than  meie  matters  of  tact.  The  ctTcmnstanoe  that  in 
order  to  deal  with  tbem  it  is  necessary  to  know  what  the 
legal  definition  is,  does  not  really  affect  Oie  matter;  nor 
that  the  definition  is  more  or  less  difficult  to  apply.*  It  is 
sometimes  necessary  that  the  jury  should  be  advised  as  to 
the  ordinary  definitions  of  the  dictionaries;  but  this  is 
needed  only  to  give  precision  to  their  inquiry;  It  does  not 
alter  the  nature  of  it.  So  of  any  legal  definition.  The 
meaning  of  "burning,"  in  the  law  relating  to  arson,  is  a 
highly  technical  one;  and  so  of  "breaking  and  entering," 
in  burglary;  beoanse  a  definition  must  be  given,  is  it  any 
the  lees  a  simple  question  of  fact  whether  an  accused 
person  baa  burned,  or  broken  and  entered  a  given  house  ? 
And  BO  of  such  questions  as  title  to  property,  or  insanity. 
Equally,  where  the  courts  or  statutes  have  fixed  the  legal 
standard  of  reasonable  conduct,  e.  g.,  as  being  that  of  the 
prodeut  man,  and  have  no  exaoter  rule,  the  determination 
of  whether  any  given  behavior  conforms  to  it  or  not  is 
a  mere  question  of  fact.*  It  is  not  a  question  of  law; 
becanse  there  is  no  rule  in  question.  That  in  reach- 
ing their  conclusion  the  jury  must  reason,  and  must 
"judge  the  facts,"  is  not  material,  as  we  have  already 
seen;  always  th^  must  do  that;  the  difference  in  this 

*  See,  for  example,  People  d.  Hawkins.  109  If.  Y.  411;  Feaice  c.  Lans- 
dtnvna,  fl9  L.  T.  Rep.  316.    Svpra,  sas, 

1  Eaton  c.  SoDthb;,  WiUea,  IS]  ;  McLBsahan  n.  Unlr.  Ins.  Co.,  1  Pelen, 
ITO,  1S6 ;  Haakini  v.  Ham.  Co.,  S  Oraj,  433 ;  and  aa  to  aome  ■imilar  mab- 
teri  compare  Story,  J.,  for  the  court,  in  HcLanahan  v.  The  UaiTenal  lua. 
Co.,  IPeten,  ITO,  1S4  (1838);  "What  ie  a  competent  craw  for  the  vojage; 
at  what  time  inch  crew  ihonld  be  on  board ;  what  ie  proper  piJot  gronnd ; 
what  Is  the  cotine  and  nsage  of  trade  in  relation  to  the  marter  and  crew 
being  on  board  when  the  ahip  hreaks  groiud  forthe  vojage,  —  are  qoeationi 
ef  fact,  dependent  upon  Dtmtiriil  testimony,  and  are  incapable  of  being 
■olTed  by  a  conrt,  wichoat  aunming  to  itself  the  proTinoe  of  a  jnij,  and 
JndidaJly  relying  on  ila  own  skin  in  muiUme  aSaire."  Irwin  v.  Williar, 
11017.  S.  499. 
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nspect  between  these  cases  of  reaaonableness  and  others  is 
simply  one  of  more  or  less.'  It  is,  indeed,  to  be  recog- 
nised, as  we  hare  seen,  that  Buob  questions  become,  from 
tiine  to  time,  tbe  sabjeot  of  more  specific  legal  rule  oi 
definition,  as  in  the  case  of  notice  of  the  dishonor  of  a 
bill  of  exchange.*  But  where  tiiat  has  taken  place,  all 
that  has  hi^pened  is  a  change  in  the  legal  mle ;  the  mle 
of  "reasonableness"  is  either  displaced  or  narrowed. 
When  once  the  ezacter  mle  is  known,  what  is  left  to  be 
ascertained,  in  order  that  the  rule  m^  be  applied,  is  none 
the  less  a  mere  question  of  fact. 

A  remark  of  Austin  on  this  eabject  has  been  already 
referred  to.  He  said:*  "What  can  be  more  indefinite 
.  .  .  than  the  expressions  reasonable  time,  reatonable  no- 
tice, reaaonaile  diligence  7  .  .  .  The  difficulty  .  .  .  arises 
from  the  vagueness,  or  indefiuiteness  of  the  terms  in  which 
ibe  definition  or  mle  is  inevitably  conceived.  And  this, 
I  suppose,  is  what  people  were  driving  at  when  they  have 
i^ptated  the  very  absurd  inquiry  whether  questions  of 
this  kind  ate  questions  of  law  or  of  faet.  The  truth  is 
that  they  are  questions  neither  of  law  nor  of  fact.  .  .  .  The 
difficulty  is  ...  in  determining  not  what  the  law  is,  or 
what  the  fact  is,  but  whether  the  given  law  is  applicable 
to  the  given  fact."  Xu  this  passive  the  matter  seems  to  be 
dealt  with  too  shortly.  In  such  cases  not  only  is  it  tme 
that  the  tribunal,  jury  or  court,  has  occasion  to  "judge  the 
evidence,"  and  to  resort,  in  doing  so,  to  its  fund  of  gen- 

>  Vk&ghkn,  C.  J.,  In  BluheU't  com  (Vauf^hui,  p.  143),  In  tpealiing  of 
Dm  oidiiisr;  sort  of  qneation,  lan :  "  Tho  rerdict  of  >  jniy  aod  evidence 
of  a  witeen  bib  very  diffeieDt  tbiafp  io  the  Uutb  and  falsehood  of  them. 
A  witnen  nrean  bnt  to  what  .  .  .  hath  fallen  nnder  his  woses.  But  a 
jazrnmi  tweus  to  what  he  cfta  Infer  and  coaclnde  from  tbe  testimony  of 
(Dch  wiaMMO*  by  tbe  act  and  force  of  bit  nnileratandiiiK  to  be  the  fact 
bxinired  after,  which  dilten  nothing  in  (he  reaun,  tbonjch  much  in  the 
pttnlchiuent,  from  what  a  jad)^.  ont  of  variout  caM*  OMiidered  b;  bio:^ 
infen  to  b«  the  law  <n  (be  question  befoie  him." 

*  SHpra,  iMi,  me. 

*  Joriipiiideuce,  toL  L  136  {ed.  1873). 
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eral  experienco,  but  also  it  most,  as  Aofltin  says,  apply 
the  law  to  the  facts.  That  funotiOD,  it  is  trae,  whenever 
the  focta  and  all  just  inferences  of  fact  are  onoe  ascer- 
tained, belongs,  in  strictness,  to  the  court;  and  if,  at  the 
outset,  both  sides  admit  all  these  things,  there  is  nothing 
for  a  jury  to  do.  In  such  a  case  the  questions  raised  in 
the  application  of  the  law  to  the  facts  ate  qnestions  of  law ; 
namely,  (1)  whether  there  be  any  rule  of  law  applicable 
to  these  facts,  any  legal  consequences  attached  to  them, 
or  any  legal  implications  involved  in  them;  and  (2)  if  so, 
what  ?  But  until  they  are  fully  known,  the  occasion  for 
applying  the  law  to  them  has  not  arisen.  And  whenever 
a  jury  has  to  be  called  in  to  ascertain  the  facts,  that  body 
has,  almost  always,  the  right  to  give  a  general  verdict^ 
compounded  of  taw  and  fact;  and  so,  subject  to  the  in- 
stmctions  of  the  court,  adapted  beforehand  to  different 
suppositions  and  contingencies,  and  subject  also  to  the 
court's  revision  of  their  action,  it  is,  in  fact,  ordinarily, 
the  jury  that  has  the  application  of  the  law  to  the  facts. 
So  that,  in  this  respect  also,  there  is  nothing  essentially 
peculiar  in  this  class  of  cases.  When  the  rule  of  law  is 
expressed  in  a  form  that  takes  up  into  itself  a  non-legal 
standard,  as,  in  laying  down  for  a  rule  of  reasonableness, 
the  teat  of  what  a  prudent  man  would  do  in  any  given 
■  circumstances,  obviously,  before  the  rule  can  be  applied, 
this  question  of  what  such  a  man  would  do  has  to  be 
answered,  — a  question  of  fact,  a  question  for  which  there 
is  no  legal  test;  and  that  question,  when  part  of  the  issue, 
is  properly  for  the  jury.'  In  determining  reasonable  and 
probable  cause  in  actions  for  malicious  prosecutions,  as  we 
see,  it  has  been  retained  by  the  courts ;  *  but  whenever 
such  questions  do  go  to  the  jury,  the  application  of  the 
rule  of  law  also  falls  to  their  lot,  for  the  reason  that  this 
process  must  await  their  determination  upon  disputed 
facts,  and  because  it  is  their  right,  at  common  law,  here  aa 
elsewhere,  to  give  a  general  verdict. 

»  Supm,  Sas.  *  Sypm,  SSI. 
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It  seems,  therefore,  to  be  true,  DOtwitbstanding  AuBtin'a 
Nmark,  that  queationa  of  r&Eisoiiabla  condnct,  while  re- 
quiring a  "judgment"  of  the  erideDoe,  and  the  application 
1^  the  rule  of  law  to  the  facts,  submit,  none  the  less,  to 
a  claseification  as  qaeationa  of  fact,  —  sometimes  faot  for 
the  Goort,  but  generally  faot  for  the  juij. 

VI.  As  to  the  other  aspect  of  the  maxim,  that  which 
excludes  the  jury  from  the  law,  the  rule  seems  to  be  in 
a  far  simpler  condition.  From  the  beginning,  indeed,  it 
was  perceived  that  anj  general  verdiot,  auch  aa  no  dis- 
seisin, or  not  guilty,  involved  a  conclnsion  of  law,  and, 
that  the  jury  did,  in  a  sense,  in  anoh  cases  aoswer  a  qnea- 
tion  of  law.  That  waa  the  very  ground  of  some  of  the 
arrangements,  already  mentioned,  for  removing  from  them 
the  final  queation.  Moreover,  in  many  criminal  oaaea 
their  verdict  conld  not  be  controlled.  "It  waa  never  yet 
known,"  said  Pratt,  G.  J.,*  "that  a  verdict  waa  set  aside 
by  which  the  defendant  was  acquitted  in  any  case  what- 
soever, upon  a  criminal  prosecution."  In  auch  cases  the 
judge  could  not  govern  their  action;  he  could  simply  lay 
down  to  them  the  rule  of  law;  and  this  it  was  their  du^ 
to  take  from  him,  and  apply  it  to  the  faot.  Although  this 
might  be  their  duty,  yet  the  jury  had  the  final  power,  to 
find  the  law  against  the  judge's  instmotion.  This  power, 
where  it  waa  uncontrollable,  has  been  considered  by  some 
to  be  not  distinguishable  from  a  right;  and  it  is  not  at 
all  uncommon  to  describe  it  thus,  —  aa  a  right  to  judge  of 
both  law  and  fact.* 

Even  in  civil  caaea  it  used  to  be  said,  in  this  country, 
that  the  jury  had  the  right  to  judge  of  the  law.  In  the  iirst 
trial  by  jury  at  the  bar  of  the  Supreme  Court  of  the  United 
States,  in  1794,  ina  civil  case  in  which  the  facts  were  agreed, 
Chief  Justice  Jay  nevertheless  submitted  the  case  to  the 
jury,  and  said :  "  The  facts  comprehended  in  the  case  ate 

1  King  E.  JoDM.  8  Hod.  301,  at  p.  SOS  (1734);  bat  Me  rapm,  ITS. 
*  Dnke  r.  The  SUM,  53  N.  J.  Law,  23,  a  case  of  criminal  libel 
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agreed ;  tbe  only  point  that  remBins  is  to  settle  what  is  the 
law  of  the  land  ansing  from  those  facts ;  and  on  that  point 
it  is  proper  that  the  opinion  of  the  conrt  should  be  given. 
It  is  fortunate  ...  to  find  the  opinion  of  the  court  uoaDi- 
aous.  ...  It  may  not  be  amiss  here,  gentlemen,  to  re- 
mind you  of  the  good  old  rule  that  on  qiiestione  of  fact 
it  is  the  province  of  the  jury,  on  questions  of  law,  it  is 
the  province  of  the  court,  to  decide.  But  it  must  be 
observed  that  by  the  same  law  which  recognizes  this  reason- 
able distribution  of  jurisdiction,  you  have  nevertheless  a 
right  to  take  upon  yourselves  to  judge  of  both,  and  to 
determine  the  law  as  well  as  the  fact  in  controveny.  .  .  . 
We  have  no  doubt  you  will  pay  that  respect  which  is  due 
to  the  opinion  of  the  court.  .  .  .  But  still  both  objects  are 
lawfully  within  your  power  of  decision."'  That  seems 
at  the  present  day  a  very  extraordinary  doctrine.  It  is, 
perhaps,  partly  explained  by  the  practical  difficulties  ex- 
isting at  that  period,  in  controlling  the  verdicts  of  juries 
in  trials  at  bar,  and,  by  the  lack  of  learning  on  the 
bench.*   Chief  Justice  Shaw,  in  an  historical  sketch  of  the 

*  Georgia  p.  Brailafoid,  3  Dallai,  I. 

*  In  the  fint  lectaio  of  James  Wilton,  a»  Profeasar  of  Iaw  iq  the  col- 
lege of  Philadelphia,  in  1790,  he  remarki:  "Id  ■naa;  eonrti  —  in  many 
nepectable  eonrta  within  the  United  States,  the  jndgea  are  ncC,  and,  for 
a  long  time,  cannot  be  gentlemen  of  profesuonat  Mqniiemente.  Thsr 
ma;,  howsTer,  Stl  their  offices  naefuUj'  and  hoooiably  .  .  .  notwithstand- 
iog.  Bnt  con  they  do  tbu,  witbont  a  reasonable  degree  of  acquaint- 
ance with  the  law  <  ...  Id  qnesCions  of  law  the  jurors  are  entitled  to 
the  asainance  of  the  jndget ;  but  can  the  jndgea  gi*e  Mristaoce,  withoiit 
knowing  what  aniirerB  to  make  to  the  qneations  which  the  jary  may  pro- 
pose t  Can  those  direct  others  who,  themselves,  know  not  the  road." 
Wilson,  Works  (Andrews  ed.],  i.  ID. 

Wilson  was  at  this  time  a  judge  of  the  Supreme  Conrt  of  the  Unitod 
States,  and,  as  soch,  took  port  in  the  trial  of  Georgia  t>.  Brailsford.  In 
a  lecture  which  appears  to  have  been  delivered  in  1T91-S>  after  laying  it 
down  that  law  is  tor  the  conrt,  where  it  can  be  separated  from  the  fnct, 
but  when  it  is  "  inseparably  blended "  with  the  question  of  fact,  th« 
judges  mnat  inform  the  jnr;  of  the  law,  and  the  jury  "  tmM  pay  mnch 
regard  to  the  information,"  he  adds :  "  Bnt  now  tha  difficulty  in  this  in- 
teratting  subject  begins  to  press  upon  us.    Snppoae  that  ...  a  difference 
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old«r  practice  in  Massaclinsetts,'  in  speaking  of  the  way 
in  which  jarj  trials  were  conducted  in  that  State,  for  a  een- 
tary  and  more,  previoos  to  the  establishment  of  the  nisi 
priu*  system  in  1804,  says:  "During  this  period,  the  court 
was  held  for  all  purposes,  in  each  county,  by  a  full  bench. 
...  All  jury  trials  were,  in  effect,  trials  at  bar,  and  were 
conducted  in  the  presence  of  the  full  court,  and  not  lesa 
than  three  [a  majority  of  the  whole]  were  competent  to 
preside  at  a  jury  trial.  The  necessary  consequence  of  this 
practice  was,  that  the  members  of  the  court  were  not 
always  unanimous  in  their  opinions  npon  the  questions  of 
law  which  the  case  presented.  ...  It  not  unfrequently 
happened,  therefore,  that  several  different  members  of 
the  court  charged  the  jury  and  gave  them  conflicting  and' 
contradictory  opinions  upon  points  of  law.  ...  It  fol* 
lowed  as  almost  a  necessary  consequence  of  this  course  of 
proceeding,  that  a  verdict  must  be  conclusive.  .  .  .  When 
BO  decisive  an  importance  was  attributed  to  the  verdict  of 
a  jury,  and  when  a  jury  in  effect  had  the  power  of  control- 
ling the  court  in  matters  of  law,  it  is  natural  to  believe," 
etc*  It  appears  here  that,  in  such  cases,  what  was  meant 
by  speaking  of  the  right  of  the  jury  to  decide  the  law,  was, 
to  speak  exactly,  a  power  of  the  jury  which  it  was  prac- 
tically impossible  to  control. 
In  criminal  cases  like  expressions  have  frequently  been 

of  BentimeDt  takes  place  between  the  jndgw  and  the  jnrr,  with  legard  to 
a  point  of  law,  .  .  .  what  moit  the  J1117  do  ?  The  jut;  miut  do  theii 
dotr,  BQd  their  whole  duty ;  thej  mant  decide  the  law  a«  well  a>  the  taet." 
lb.  iL  390.  The  doctrine  !■  not  here  reatrirted  to  ctiminal  cassa.  The 
bctarer  lemarka,  howevec,  that  it  i«  "  peculiarly  applicable  to  criminal 
eaaes;  and  from  tbem,  indeed,  deriTCa  its  peculiar  importance."  See 
Hawlea,  BnglithmeD'a  Kight,  20,  31. 

I  Addresa  befot«  the  Bat  of  Berkshire  Coanty,  Sept.  1S30, 9  Pick.  BBS, 
H9. 

■  The  rame  state  of  things  formerly  existed  in  Kew  Hampshire.  Re- 
porter's Preface  to  5S  N.  H.  Hep.  7.  For  this  and  other  illnatrations  of 
ttie  nbject  in  New  Hampshire,  I  am  referred  by  n  learned  friend  (o  Mori- 
son's  Lif«  of  Chief  Jnstice  Jeremiah  Smith,  pp.  165-166,  173,  and  to  the 
life  of  Qoremor  William  riamer,  p.  15B. 
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uttered.  Bat  in  a,  great  proportion  of  the  oases  they  were 
probably  inteiided  to  be  understood  in  a  aenae  similar 
to  that  just  indicated,  —  that  is  to  say,  they  were  modes 
of  expressing  the  dootrine  that  in  the  graver  criminal 
cases  an  acquittal  by  the  jory  is  hnal,  and  cannot  be  re- 
viewed on  any  gronnd,  whether  of  law  or  fact.'  It  is 
probably  the  aonnd  view,  at  common  law,  that  this  power 
of  the  jury  in  criminal  cases  does  not  and  did  not,  in  any 
distinct  and  modem  sense,  import  a  right  on  their  part 
to  determine  the  law.  The  actual  adjustment  seems 
rather  to  belong  among  thoae  manifold  illogical,  but  yet 
rational  and  useful  results,  worked  oat  in  the  course  of 
English  history,  in  all  parts  of  their  public  affairs,  by 
way  of  easing  up  the  rigor  of  a  strict  application  of  rules. 
And  such  was  the  conclusion  in  an  elaborate  recent  judg- 
ment of  the  Sapreme  Court  of  the  United  States.  The 
doctrine  is  there  laid  down  that  the  jury  must  accept  the 
law  as  given  to  them  by  the  court.' 

It  seems,  then,  that  whatever  be  the  power  over  ques- 
tions of  law  which  has  fallen  into  the  hands  of  juries,  in 
the  actual  working  of  our  legal  machinery,  yet  it  is  the 
duty  of  the  judges,  in  all  oases,  to  give  them  the  rule, 
and  their  duty  to  follow  the  rale  thus  ascertained.    We 

>  Saptvf,  IT5-IT9.  In  Lotdaiaiia,  whsie  the  couititntioti  mkktt  Jnriei 
jadge*  ot  law  ftnd  fftct  in  criminal  csseg,  it  U  held  tbM  tliey  >re  lef^j 
boaod  to  take  the  Uw  from  the  court.  State  o.  TMtio,  41  La.  An.  Ssa 
I  So  iu  PennajlTMiiaL,  Com.  0.  McUbdiu,  14  Pa.  64. 

*  Spuf  r.  U.  8.,  IS6  U.  S.  SI.  The  cootraij  rieir  waii  maintained  in  a 
disKatiog  opinioDof  extraonlinary  learning  and  great  ability  by  Graj,  J., 
speaking  for  himself  and  Shiraa.  J.  For  the  comment!  of  the  conrt  on 
the  case  of  Oeorgia  v.  BFsiUfoTd,  treating  it  aa  an  anomaly  and  qnuting 
Cartii,  J.,  u  donbting  the  acmracy  of  the  report,  see  ib.  64-65.  In  the 
dinenting  opiulon  that  esse  is  diicnwed  and  the  antfaentid^  of  the  report 
■eemi  to  be  vindicated  at  pp.  I54-IS8.  See  a  remarkable  collection  of 
BDthoritiei  in  lapport  of  the  viem  of  Qiay,  J.,  la  a  note  to  Erving  c.  Cra. 
dock,  Qnincy'i  Rep.  S53,  G5&-5T3,  —  underBtood  to  hare  been  fninished 
by  that  learned  jndge  when  at  the  bar.  Compare  I  Bishop  Ct.  Prac,  3d 
ed.  n.  9TT,  gS3-S88 ;  3  Thomp.  Triali,  ■.  2133  ;  FJeroe,  Life  of  Sninner,  L 
S30. 
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may  still  quote  with  approval  Hargrare's  note  on  this 
subject  as  beiu^  au  accurate  statement  of  the  commoa 
law.^ 

Before  leaving  the  grave  and  complex  subject  of  this 
chapter,  one  or  two  peculiar  situations  should  be  shortly 
mentioned. 

(1)  In  determining  the  lav  of  the  domestic  fonim, 
the  courts  settle  all  questions  relating  to  the  factum  of 
the  law,  a.  jr.,  whether,  in  enacting  a  statute,  a  specific 
requirement  of  the  constitution  as  to  the  forms  of  enact- 
ment has  been  complied  with.  This  ia  done,  it  would 
seem,  under  the  doctrine  of  judicial  notice,  or  an  analogous 
one;  as  the  judges  are  ohaigeable  with  knowledge  of  the 
law,  so  the  ascertaining  of  it  and  of  whatsoever  is  requi- 
site to  this  knowledge,  is  wholly  for  them.  Although,  in 
the  discussions  of  this  subject,  much  is  said  of  the  "beat 
evidence"  and  "conclusive  evidence,"  it  seems  that  judges 
have  a  right  to  resort  to  any  helpful  source  of  infor- 
mation.* As  regards  foreign  laws,  it  is  held  that  the 
question  of  their  existence  is  wholly  for  the  jury.  This 
is  said,  on  the  theory  that  such  laws  are  mere  matters 
of  fact;  and  so  of  the  questions  incidental  to  the  ascer- 
tainment of  them.  Now,  two  things  seem  to  be  true: 
(a)  that,   in  an  exact  sense,  these  last-named  qaestioos 

>  Co.  Lit  ISS  b,  ncte.  Compare  wliat  sppean  to  be  >  put  of  the  ret- 
batim  charge  to  the  jnrr  Id  Sftli>bnr}-'>  case,  Flowden.  101  (1593),  where 
aftet  tajiiig  down  the  rabtle  law  sboat  malice  in  marder,  the  coart  ends 
"  and  therefore  joa  mnBt  take  the  law  lo."  In  the  French  ori^nal  of  the 
report  (ed.  1578)  it  reads,  tt  pur  cto,  prtigna  U  Iq  ittmt.  See  Lilbame'i  , 
case,  4  Howell'i  State  Trials,  1369,  1379, 1380. 

■  Gardner  v.  The  Collector,  6  WaU.  499,  Sll ;  So.  Ottawa  b.  Perkins, 
94  TJ.  S.  ISO.  Qnestions,  in  snch  cases,  as  to  the  flnalit;  of  the  anthentica- 
tion  of  astatate  by  officers  of  the  political  departmeiitB,  snch  as  are  discnised 
in  Field  v.  Clarlc,  143  U.  S.  649,  seem,  id  realitj,  to  be  directed  to  the 
scope  and  limitations  of  jadicisl  power,  and  to  what,  for  the  purposes 
of  a  jadicial  inqniry,  ihall  constitute  a  statute.  The  question  is,  what  ii 
the  tme  point  where  judicial  inqairy  ihonld  end.  Compare  French  v 
Pjan,  >3  C.  S.  160 ;  UcCormick  v.  Hayes,  199  U.  S.  MS. 
W 
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are  questions  of  fact,  aod  that  equally  tlie  same  qoes* 
tioDS  about  domestic  lavs  ate  questions  of  fact;  (b)  that 
if  the  factum  of  domestic  law  is  for  the  court,  equally 
the /actum  of  foreign  law  should  be,  —  assuming  it  to  be 
true  that  it  is  wanted,  in  order  to  determine  the  rule  or 
law  of  the  ease.  Snch  law,  as  well  as  the  domestic  law, 
should  be  ascertained  by  the  judge.  The  circumstance 
that  while  the  domestic  law  does  not  need  to  be  proved 
by  eTidence,  strictly  so  called,  foreign  law  must  be  so 
proved,  is  not  material.  In  reason  the  judges  might  well 
enough  be  allowed  to  inform  themselves  about  foreign 
law  in  any  manner  they  choose,'  just  aa  the  judges  of  the 
Federal  courts  notice  without  proof  the  laws  of  all  the 
States.  But  if  it  is  required  to  be  proved,  it  should  be 
proved  to  the  judge.*  The  doctrine,  however,  that  it  is 
for  the  jury  has  a  wide  acceptance;  and,  so  far  as  it  goes, 
if  this  is  not  a  qualification  of  the  general  principle  that 
the  jury  are  not  to  answer  to  law,  it  is  at  least  a  departure 
from  the  mode  of  applying  that  principle  in  the  case  of 
domestic  law;  for,  as  we  have  seen,  a  question  of  fact 
relating  to  law,  which  in  the  latter  case  is  attracted  to  the 
tribunal  that  deals  with  law,  in  the  other  case  is  not. 
Consistency  and  principle  would  give  the  last  case  also  to 
the  judges. 

(2)  Another  situation  may  be  mentioned.  The  relation 
of  the  judge  to  the  jury  is  often  necessarily  one  of  mutual 
assistance.  As  the  judges  give  the  jury  advice,  infor- 
mation, and  aid,  touching  the  jury's  special  province,  so 
they  call  upon  the  jury  for  assistance  in  determining  their 
own  questions.'    The  method  of  the  chancery  judges,  of 

>  It  wu  Jndlctftllr  nottcea  tn  State  ■>.  Rood,  IS  Vt  S96. 

*  Pickftrd  V.  B^e;,  36  N.  H.  I5S;  LoekvoodcCrawIoTd,  ISComi.Stl 
(hj  itatnte)]  So.  Ottkwk  n.  Peikini,  94  U.  6.  260;  BUay,  ConB.  L«*n, 
B.  6S8 ;  1  Orlf.  Et.  i.  486. 

*  With  the  rule  correctly  laid  iowa  in  Oorton  n.  Hadiell,  9  CoBbiog, 
911,  b7  MetcalF,  J.:  "It  is  the  province  of  the  Judge  vho  pretidsa  at  the 
trial  to  decide  all  qnettiouB  as  to  the  admiMibilitj  of  evideace.  It  is  abra 
hit  porince  to  dedde  anj  prelimloaty  qneatioa  ot  fact,  however  intricate 
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referring  a.  question  for  trial  to  a  common-law  jury,  in 
order  to  inform  and  aid  them,  giving,  however,  to  a  jury's 
verdict  such  weight  as  the  judge  thinks  best,  may  indicate 
the  nature  of  this  thing.  Questions  of  fact,  in  equity,  aie 
for  the  judge,  but  he  profits  sometimes  by  the  advice  of  a 
oommou-law  jury;  and  the  same  thing  takes  place  in  com- 
man  law  courts  under  statutory  proviaionB;  "advisory 
verdicts "  are  called  for.*  So  the  common  law  judge,  in 
uonstruing  a  writing,  sometimes  asks  the  jury  for  the 
mercantile  meaning  or  understanding  of  it,  —  not  because 
it  is  intended  to  leave  to  them  the  decision  of  the  ques- 
tion, but  in  order  to  profit  by  their  opinion;  just  as  Lord 
Atansfield  and  others  built  up  the  commercial  law  by  tak- 
'  ing  the  opinion  of  special  juries,  and  their  reports  as  to 
mercantile  usage,  and  founding  rules  of  presumption  upon 
them  when  they  appeared  to  be  reasonable.  To  aid  them 
in  the  construction  of  writings,  judges  may  well  have  the 
evidence  of  mercantile  experts.*  On  the  same  principle, 
they  may  take  the  opinion  of  a  special  jury;  and  may 
submit  to  the  jury  any  proper  question,  that  is  to  say,  any 
question  depending  upon  a  judgment  of  matters  which  the 
jury  may  fairly  be  supposed  to  know  more  about  than 
the  oourt.  In  such  cases,  also,  instead  of  first  receiving 
the  opinion  of  the  jury  and  then  deciding  the  point,  a  judge 
may,  of  course,  leave  the  question  to  them  with  contingent 
instructions,  e.  g.,  that  if  they  find  that  the  usage,  custom, 
understanding,  or  practice  of  merchants  is  so  and  so,  then 

the  iolatioa  of  which  may  be  meeauxj  to  enable  him  to  determine  th« 
□t)ieTqDMtioi]ofadTniMibLlity"(sndBoBaTt1ettr.  Smith,  II  M.  *  W.483I, 
—  compare  s  more  or  Im  common  judicial  practice  of  coDioItfng  the  jury 
in  inch  casM,  ai  in  Bartlett  v.  Hoyt,  33  N.  H.  151,  155,  158;  Field  ». 
Tennej,  *7  N.  H.  013,  581.  52S;  Com,  v.  Hpar,  120  Man.  18S,  188; 
and  Com.  u.  CqItoi,  1S6  Maia.  464,  466.  In  Mine  casee,  thia  lort  of 
thing;  ta  mere  error,  and  not  at  all  an  instance  of  what  it  meotioDed  id 
the  text 

»  Maiet  e.  MlibridgB,  TON.  W.  Rep.  1032  (Sfieh.  April,  1897)  See, 
atao,  Traieford  b.  BoU,  49  Pac,  Rep.  6,  7  (Cal.,  May,  1897). 

■  A*  in  Pickering  v.  BacUej,  Style,  133. 
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they  shall  find  so  and  so  as  to  the  Interptetation  of  a 
certain  contract  or  a  certain  transaction.* 

In  the  great  case  of  Lickbarrov  v.  Mason,  where  the 
respective  rights  were  broaght  in  question  of  an  unpaid 
seller  of  goods,  and  of  one  who,  in  good  faith,  without 
notice  and  for  value,  had  bought  from  the  first  buyer, 
taking  an  indorsement  of  the  bill  of  lading,  —  after  the 
case  bad  gone  to  the  House  of  Lords  on  a  demnrrer  opon 
the  evidence,  and  had  been  sent  back  to  a  new  trial  for 
informality  in  the  demorrer,*  the  jury,  at  the  new  trial, 
in  accordance  with  the  judge's  request,  found  a  special 
verdict,  stating  the  facts,  and  adding  the  understanding 
and  custom  of  merchants  as  to  the  effect  of  certain  trans- 
actions. Thereupon  the  court,  "understanding  that  the 
case  was  to  be  carried  up,"  gave  judgment,  without 
reasons,  for  the  plaintiff,  who  represented  the  sub- 
vendee.*  The  case  was  settled,  and  was  never  carried 
up.  Now,  as  regards  the  law  upon  this  important  point, 
two  thirds  of  the  twelve  judges  who  had  been  concerned 
in  the  oase  had  been  against  the  final  opinion  of  the 
King's  Bench,  the  one  which  accorded  with  the  famous 
advisory  opinion  of  Ui.  Justice  Buller  to  the  Lords.  Yet 
the  law  has  always  been  considered  as  settled  in  accordance 
■with  the  pro  forma  judgment  in  the  King's  Bench,  fol- 
lowing the  opinion  of  merchants  as  given  in  the  special 
verdict,  **  It  is  probable,"  says  Blackburn,  "that  the  find- 
ing of  the  jury  of  the  custom  of  merchants  had  great 
weight."  *    The  true  significance  of  such  a  thing  as  this, 

1  An  illnrtratlnn  of  thii  ii  fonnd  in  Hawea  c.  Fontec,  1  Hoo.  t  Bob. 
368  ;  a.  0.  WiUiMoQ,  Cum  on  Snlea,  B8T. 

*  Ifot  (as  Ii  often  uid,  eren  hj  jadges]  bj  nuon  ot  on*  decMoD  on 
the  nwrito.  See  Lord  BUckbnin'a  sxpoeitioD  of  thie  cue  in  Sewell  v. 
Bnrdick,  10  Appeal  Cuu,  7*. 

*  5  T.  E.  883. 

*  Sale,  868,  And  to  Chrtttian.  Bankraptcr  (ed.  18I«),  ii.40e:  "Ai 
the  decision  of  the  Coart  of  King*!  Bench,  .  .  .  thongh  no  reaxin  wm 
giren.  (eemii  to  he  considered  the  preaent  Imr,  I  piestune  it  erieee  from 
the  Boding  of  the  jnij  that  ch«  ptopert;  in  the  goodi  !•  tnuwfeired  bj  the 


Digilzed  by  Google 


LAW  AHD  TACT  IN  JUBT  TRIAL&  261 

inserting  in  the  reidict  the  understanding  and  custom  of 
merohaats  on  a  question  of  doubtful  interpretation  as  to 
the  meaning  and  legal  result  of  certain  commercial  trans- 
aotions,  can  only  amount  to  a  mode  of  asaisting  the  court 
by  the  judgment  of  experts.  The  court  may  follow  it, 
but  they  need  not;  it  is  not  a  deteiminatiou  which  has 
any  binding  force;  but  it  does  present  to  the  court  a  fact 
which  may  properly  weigh  with  them  in  reaching  a  con- 
clusion, just  as  the  judgment  of  an  expert  witness  presents 
to  a  jury  a  fact  which  may  properly  weigh  in  reaching 
their  own  independent  oonolusion  upon  the  same  point.* 
The  value  of  a  knowledge  of  "the  custom  among  mer- 
chants"  in  interpreting  mercantile  contracts  and  trans- 
actions had  been  emphatically  recognized  by  Lord  Hard- 
wicke  a  generation  earlier;  *  and  "the  want  of  any  recent 
evidence  as  to  tiie  usages  of  commercial  men "  is  one  of 
the  difKcolties  complained  of  in  the  House  of  Lords  in 
an  important  modem  case.* 

A  straightforward  look  at  this  sort  of  thing  is  taken  by 
Lord  Esher,  in  a  case  involving  the  construction  of  a 
policy  of  insurance.*    "Anything,"  he  says,  "more   in- 

bUnk  indaiMmsnt  and  tranimiuion  of  the  bill  of  lading."  Kegudtng  it 
M  an  original  qnettion,  both  Blackbom  and  Christisji  agr««  with  the 
opinion  of  Lord  Longhboioiigh  and  the  mqorit;  of  the  jndget,  at  agalnBt 
Mt.  Jutice  Bnller  and  bis  conrt. 

1  Compare  the  note  of  the  American  editor  of  EaM't  reporta  at  the 
■tatement  iiiKJnf;i'-I'>col^  13  East,  411  n,  Chat  "this  Bpedal  verdict  ws* 
MmoTsd  h«Te,"  etc  :  "  This  was  not  a  special  verdict,  properly  so  tadled, 
but  rather  a  special  findlDg  of  a  panicnlai  fact,  as  a  gnide  to  ths  jodgment 
of  the  conn  vhather,  taking  the  particniar  fact  to  be  at  itat«d  by  the  jary. 
they  were  warranted  by  the  evidence  in  floding  a  gpnenU  verdict  of  guilty." 

•  Ekins  tr.  HacklUh,  Ambler,  18*  (1753) ;  Kmger  tj.  Wilcon,  ib.  aSB 
(1755);  Godfrey  0.  Fnrxo,  3  P.  Williams,  185,  187  (173S).  And  so  in  the 
common-law  cooits,  Fearon  n.  Bowers,  1  H.  Bl.  3M  n. ;  and  a  hDndred 
yean  before  that,  Pickering  n.  BarUey,  Btyle,  139. 

•  aijm  &  o^  D.  E.  &  W.  L  Dock  Co.,  7  App.  Cat.  591  (1883),  per  Lord 
O'Bagaii. 

•  Slewait  e,  Herchanta'  Uar.  Ins.  Co.,  16  Q.  B.  D.  619, 6!7 ;  a.  o.  S4 
W.  E.  SOS,  sia 
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formal,  ioartiBtic  or  ungrammatical  than  those  policies 
or  oharter  parties  cannot  be  found,  and  nntil  recently 
whenever  a  point  arose  as  to  their  meaning  our  judges 
almost  invariably  took  the  opinion  of  the  jury  upon  the 
question.  They  did  not  merely  take  the  evidence  of  oos* 
torn,  tfaey  aaked  juries  vhat  their  view  of  the  contract 
was,  and  I  myself  should  have  been  prepared  to  take  the 
opinion  of  a  jury  on  this  point  as  a'matter  of  business. 
It  is  said  that  there  is  this  difficulty,  that  it  would  be 
necessary  to  take  the  evidence  of  average  adjusters,  and 
that  these  adjusters  have  proclaimed  that  they  do  not  act 
upon  any  customs  of  merchants,  but  that  they  endeavor 
to  follow  the  law.  But  I  should  have  suggested  that  mer- 
chants should  also  be  called  as  witnesses,  and  that  the  jury 
should  decide  after  having  heard  the  whole  evidence." 

The  simple  truth  in  such  cases  spears  to  be,  that  the 
court,  whether  or  not  they  be  quite  ready  as  yet  to  adopt 
the  opinion  which  they  ask,  as  giving  the  legal  rule,  are 
wishing  to  know  that  opinion,  as  an  aid  to  them,  in  laying 
down  the  law.* 

1  Compan  Evus,  Deciuons  ol  Lord  Manefleld,  ii.  338,  note  (m). 
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CHAPTER  YL 

THE  LA,W  OF  EVIDENCE;  AND  LEGAL  REASONTHa  AS 
AJ^LIED  TO  THE  ABCBBTAINHBNT  OF  FACTS. 

L  What  is  om  Law  of  Eridance  7  It  is  a  set  of  rales 
and  prinoiples  afFecting  jadieial  iaveatigatioDS  into  qnes- 
tions  of  fact;  for  tlie  most  part,  controverted  questions.  It 
'  is  Gonoemed  with  the  operations  of  courts  of  justice,  and 
not  vitli  ordiniwy  inquiries  in  pais  ;  and  even  within  thia 
limited  range,  it  does  not  undertake  to  regulate  the  pro- 
eesaes  of  reasoning  of  argument,  exoept  as  helping  to  dia- 
crimiaate  and  select  the  material  of  fact  upon  which  these 
are  to  operate;  these  prDcesaes  themselves  go  on,  after 
their  own  methods,  even  when  all  the  "evidence"  is  in, 
or  when  there  is  none  and  all  the  facts  are  admitted. 
They  are  the  same  which  take  place  in  questions  of  law 
upon  a  demurrer,  — those  of  mere  reasoning.  But  when 
one  offers  "evidence,"  in  the  sense  of  the  word  which  is 
now  under  consideration,  he  offers,  otherwise  than  by 
reference  to  what  ia  already  known,  to  prove  a  matter  of 
&ct  which  is  to  be  used  as  a  basis  of  inference  to  another 
matter  of  foct.  He  offers,  perhaps,  to  present  to  the  senses 
of  the  tribunal  a  visible  object  which  may  famish  a  ground 
of  inference;  or  he  offers  testimony,  oral  or  written,  to 
prove  a  fact; '  for  even  direct  testimony,  to  be  believed  or 

'  Stephen'!  limitation  of  the  term  "  evidence  "  to  ( 1 1  the  itatements  of 
witPB— 01  Knd  (S)  docnmenta  ia  too  luuroir.  When,  in  •  eontroren/  be- 
tween s  tulor  and  hi*  ciutomer,  inrolving;  the  flt  of  •  cu«t,  the  ctutomer 
pata  on  the  coat  and  wean  it  daiini;  the  trial,  as  in  Brown  v.  Fonter.  1 13 
Mmp,,  at  p.  I3T,  a  baiii  of  inference  is  (applied  otherwise  than  bj  reacon- 
fng  or  bf  itatenientt,  whether  onl  or  written ;  and  it  ieema  Impowible  to 
dMijr  to  Uiii  tbe  name  of  "evidence."    It  is  what  Bentbaro  called  "real 
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diflbelieTed,  according  as  we  trust  the  witness,  is  really 
bat  a  basis  of  inference.  In  giving  evidence  we  are  furnish- 
ing to  a  tribunal  a  new  basis  for  reasoning.  This  is  not 
saying  that  we  do  not  have  to  reason  in  order  to  ascertain 
this  basis;  it  is  merely  saying  that  reasoning  alone  will 
not,  or  at  least  does  not,  supply  it.  The  new  element  thus 
added  is  what  we  call  the  evidence. 

It  must  be  noticed,  then,  that  "evidence,"  in  the  sense 
nsed  when  we  speak  of  the  law  of  evidence,  has  not  the 
large  meaning  imputed  to  it  in  ordinary  discourse.  It  is 
a  term  of  forensic  procedure ;  and  imports  something  put 
forward  in  a  court  of  justice.  When  men  speak  of  his- 
torical evidence  and  scientific  evidence,  and  the  evidences 
of  Christianity,  they  are  talking  about  a  difFerent  sort  of 
thing.  The  law  of  evidence'has  to  do  with  the  furnish- 
ing to  a  court  of  matter  of  fact,  for  use  in  s  judicial 
investigation.  But  how  "  has  to  do  "  ?  (1)  It  prescribes 
the  manner  of  presenting  evidence;  as  by  requiring  that  it 
shall  be  given  in  open  court,  by  one  who  personally  knows 
the  thing,  appearing  in  person,  subject  to  cross-examina- 
tion, or  by  allowing  it  to  be  given  by  deposition,  taken 
in  such  and  such  a  way;  and  the  like.  (2)  It  fixes  the 
qualifications  and  the  privilege  of  witnesses,  and  the 
mode  of  examining  them.  (If)  And  chiefl.y,  it  determines, 
as  among  probative  matters,  matters  in  their  nature  evi- 
dential, —  what  classes  of  things  shall  not  be  received. 
This  excluding  function  is  the  characteristic  one  in  our  law 
of  evidence. 

Observe,  at  this  point,  one  or  two  fundamental  concep- 
tions. There  is  a  principle  —  not  ao  much  a  rule  of  evi- 
dence as  a  presupposition  involved  in  the  very  conception 
evia«nce,"  a  phtMe  which  Importt  »  ■nrj  Talnable  dudimmatioD,  when 
limited  to  that  whtch  is  pKaeoted  directly  to  the  Kn*e«  ot  the  trlbnusL 
It  ii  not,  pncticallf,  of  much  impartancs  when  divided  fartbet  bto  "  re- 
poitad  raal  eridmce,"  etc.  Beat,  In  hU  treatige,  ha>  conttued  the  topic  bj 
foUowing  Benthftia  into  thii  sort  of  le^Denieiit,  OTerlooking,  probablf ,  for 
the  moment,  the  fact  that  Bentham,  nnlike  himself,  iraa  engaged  In  a 
phlloaophical  diacnadon  and  waa  not  wiittug  a  law  book. 
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of  a  rational  STStem  of  evidence,  aa  contrasted  with  the 
old  formal  and  mechanical  systems  —  which  forbids  leceiv- 
ing  anything  trreleTant,  not  logically  prohative.  How 
aie  we  to  know  what  these  forbidden  things  are  ?  Not 
by  any  rule  of  law.  The  law  furnishes  no  test  of  lele- 
Tancy.  For  this,  it  tacitly  refers  to  logie  and  general 
experience,  —  assuming  that  the  principles  of  reasoning 
are  known  to  its  judges  and  ministers,  just  as  a  vast  mul- 
titude of  other  things  are  assumed  as  already  suficiently 
known  to  them. 

There  is  another  pteoept  which  aboold  be  laid  down  as 
preliminary,  in  stating  the  law  of  eridence;  namely,  that 
unless  excluded  by  some  rule  or  principle  of  law,  all  that 
is  logically  ptobatiTe  is  admissible.  This  general  admia- 
slbility,  however,  of  what  is  logically  probative  is  no^ 
like  the  former  principle,  a  necessary  presupposition  to 
a  rational  system  of  evidence ;  there  are  many  exceptiona 
to  it.  Yet,  in  order  to  a  dear  conception  of  the  law, 
it  is  important  to  notice  this  also  aa  being  a  fundamental 
proposition.  In  an  historical  sense  it  has  not  been  the 
fundamental  thing,  to  which  the  different  exclusions  were 
exceptions.  What  has  taken  place,  in  fact,  is  the  shut- 
ting oat  by  the  judges  of  one  and  another  thing  from  time 
to  time;  and  so,  gradually,  the  recognition  of  this  exclu- 
sion under  a  rule.  These  rules  of  exclusion  have  had 
their  exceptions;  and  so  the  law  has  come  into  the  shape 
of  a  set  of  primary  rules  of  exclusion ;  and  then  a  set  of 
exceptions  to  these  rules.  For  example,  in  the  case  of 
hearsay,  our  courts  treat  as  the  afBrmative  rule  the  one 
which  excludes  hearsay;  and  in  a  new  case,  unless  it  can 
be  brought  within  an  admitted  exception,  this  is  the  rule 
which  is  applied.*    And  yet,  while  this  is  historically 

t  And  ao  Lord  Blackbnn)  pnti  it,  mt  the  end  of  liia  opinion  in  the  Int- 
pOTtant  cue  of  Storla  v.  Freccia,  S  App.  Com.  6S3 :  "  I  base  m;  judgment 
OD  this,  that  no  CMe  haa  gone  lo  far  aa  to  ny  that  aoch  a  document  conld 
ba  received ;  and  clearly,  nnleaa  it  ii  to  be  hronght  within  some  one  of  tha 
•sceptioiiB,  It  would  fall  withia  the  general  role  that  hean^'  evidence  is 
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trae,  the  main  propositions  which  I  have  stated  should,  in 
the  order  of  thought,  be  first  laid  down  and  always  kept 
in  mind  as  fandamental.  It  the  doing  of  this  shall  bring 
about  a  restatement  of  some  oiatetial  parts  of  the  law  of 
eridence,  that,  perhaps,  will  only  turn  out  as  it  ahonld. 

In  stating  thus  our  two  large,  fundamental  conceptions, 
we- must  not  fall  into  the  error  of  sapposing  that  rele- 
vancy, logical  ooonection,  real  ot  supposed,  is  the  only  test 
of  admissibility;  for  so  we  should  drop  oat  of  sight  the 
chief  part  of  iJie  law  of  evidence.  When  we  have  said 
(1)  that,  without  any  exception,  nothing  which  is  not,  or 
is  not  supposed  to  be,  logically  relevant  is  admissible; 
and  (^  that,  subject  to  many  exceptions  and  qualifica- 
tions,  whatever  is  logically  relevant  is  admissible;  it  is 
obvious  that,  in  reality,  there  are  tests  of  admissibility 
other  than  l<^ioal  relevancy.  Some  things  are  rejected  as 
being  of  too  slight  a  significance,  or  as  having  too  con- 
jectural  and  remote  a  connection;  others,  as  being  dan- 
gerous, in  their  effect  on  the  jury,  and  likely  to  be 
misused  or  overestimated  by  that  body;  others,  as  being 
impolitic,  or  unsafe  on  pnblio  grounds;  others,  on  the 
bare  ground  of  precedent.  It  is  this  sort  of  thing,  as  I 
said  before,  —  the  rejection  on  one  or  another  practical 
ground,  of  what  is  really  probative,  — which  is  the  charac- 
teristic thing  in  the  law  of  evidence;  stamping  it  as  tho 
child  of  the  jury  system.^ 

not  admiidble.''  Compara  tbe  dealing  of  Erie,  C.  J.,  whh  *  mle  in  th* 
bw  of  sale  (Eicbdx  v.  Banniiter,  IT  C.  B.  r.  b.  T08>,  "  b«Mt  with  m  man/ 
•xceptioni  that  thay  well  nigh  eat  it  np." 

1  It  U  here  that  Ur,  Jnatice  Stephen's  treatmeni  of  the  law  of  evident* 
ii  perplexinKi  and  has  tlie  aipect  of  a  tatr  dtforct.  Helpful  as  hia  writ- 
ing* on  thii  mbject  have  heen,  thej  are  isjnred  bj  the  imall  consideratioa 
that  be  ihows  for  tlia  hiBtorical  SBpect  of  the  matter,  and  by  the  orer- 
ingeniona  attempt  to  pnt  the  mlee  of  evidence  wholly  into  termB  of  rele- 
Tsncj.  It  U  to  be  ohurred  that  bj  relevancy  he  alwayi  meana  logical 
releTancy  ;  the  common  but  nuiDBtmetlTe  ditttoction  between  legal  and 
logical  relevancy  is  not  made  by  him.  ThU  attempt  goes  far  to  depriTS 
hi«  work  of  permanent  Tilne ;  it  ia  impossible  thus  to  take  the  kingdoiQ 
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The  law  oC  evidence  ia  the  creature  of  expetienoe  rathei 
than  logic,  and  we  cannot  escape  tlie  necessity  of  tracing 

of  bearen  bj  loice.  Ona  who  would  stUe  the  Iftw  of  evidence  tnilr  mnit 
illoir  iijmfy  to  grow  intimatelj  acquainted  with  the  workiag  of  the  jntj 
■Titem  and  iti  long  hutorj.  In  the  Introdoctian  to  the  Digest  of  Evidence, 
tbeanthor  Mjt:  "The  great  bnlk  of  tha  law  of  evidence  consiils  of  neg- 
■tiTa  Tola*  declaring  what,  aa  the  eipreaaion  mna,  ii  not  evidence.  The 
doctrine  that  all  &cta  in  iMne,  and  lelsTant  to  the  inoe,  and  no  othen, 
mijr  be  piored,  ii  the  nnexpraMed  principlB  which  fonni  the  centre  of, 
md  gire*  nnitj  to,  all  tbeie  eipien  negative  rnlea.  To  me  theaa  rule* 
alwaya  appeared  to  farm  a  hopetea  mav  of  confniion,  which  might  be 
nmembeied  b;  a  gi'oat  effort,  bat  could  not  be  nndentood  as  a  whole,  or 
radDced  to  a  ijstem,  QatQ  it  occnned  to  ma  to  ask  the  qnestion, '  What 
ii  this  evidence  which  jou  tell  me  beanaf  ia  not  t '  The  expression  '  heai- 
»j  is  not  evidence '  seemed  to  aasame  that  I  knew,  by  the  light  of  nature, 
what  evidence  was;  bnt  I  perceived  at  last  that  that  w«a  what  I  did  not 
know.  I  fonnd  that  I  was  in  the  position  of  a  penon  who,  having  never 
Nau'a  cat,  ia  instnictad  about  them  in  this  fashion :  '  Lions  ue  not  cat*  in 
me  sense  of  the  wocd,  not  are  tigen  nor  leopards,  thoogh  yon  might  Im 
indinad  to  think  tliey  were.'  Show  me  a  cat,  to  begin  with,  and  I  U 
once  D&dentaod  what  is  meant  bj  saying  that  the  lion  is  not  a  cat,  and 
why  it  is  possible  to  call  him  one:  Tell  ma  what  evidence  is,  and  I  shall 
be  able  to  nnderstand  why  yon  saj  this  and  that  class  of  fact*  are  not 
•ridence.  Tbe  qneation,  '  What  is  evidence  T '  gradaaily  disdoeed  the 
(■ibjgnitj  of  the  word,  Todeaciilw  a  matter  of  fiu»  aa  'evidence'  in 
^  aanae  of  testimtmy  is  obvionsly  nonsense.  No  one  wants  to  be  told 
ttat  hewaay,  whatever  else  it  is,  ia  not  testjinony.  What  then  doe*  tbe 
word  meani  The  only  possible  answer  Ii:  it  means  tliat  the  one  tact 
either  ia,  or  elae  ii  not,  cooiideted  by  the  person  nsing  tha  exprearion  to 
farmsh  a  premise  or  pArt  of  a  premise  from  which  tha  existence  of  tbe 
other  is  a  necessary  or  probable  inference,  —  in  otlier  words,  that  the  one 
fact  is  or  is  not  relevant  to  the  other.  Wlian  the  inqniry  is  poshed  farther, 
and  tbe  nattire  of  relevancy  has  to  l>e  considered  in  itaetf,  and  apart  (tom 
h^al  raise  alxHit  it,  we  are  led  to  indndive  logic,  which  shomi  that  judicial 
evideaca  ia  only  one  case  of  tlie  general  problem  of  actence,  namely,  tn- 
terriug  tlie  nnknown  from  the  known.  As  far  aa  the  logical  theory  of 
tbe  matter  ia  concerned,  this  is  an  nitimate  aoewer.  The  logical  theory 
was  cleared  np  by  Mr.  Hill.  Bentham  and  some  other  writers  had  more  or 
less  dtacasaed  the  connection  of  li^(ic  with  the  mice  of  evidence.  Bnt  I 
am  oat  aware  that  it  occnrred  to  any  one  before  1  pnblishwl  my  '  Intro- 
dnctioa  to  the  Indian  Evidence  Act '  to  point  ont  in  detail  the  very  cIom 
reeemblance  which  exists  between  Hr.  Mill's  theory  and  the  existing  state 
nfthelaw.   The  law  has  bees  worked  out  by  degreea  bf  matif  geueratiooi 


Digilzed  by  Google 


268  LAW  OF  ETIDBNCB. 

tliat  experience.  Foimded,  aa  being  a  rational  system, 
apon  the  laws  that  gOTem  human  thought,  and  so  pieaup- 
posing  and  of  necessity  conforming  to  these,  it  yet  recog- 
nizes another  inflaenoe  that  must,  at  every  moment,  be 
taken  into  account;  for  it  is  this  which  brought  it  into 
being,  as  it  is  the  absence  of  this  which  alone  accounts  for 
the  non-existence  of  it  in  all  other  than  English-speaking 
countries,  whether  ancient  or  modern.  I  have  already 
indicated  that  the  main  errand  of  the  law  of  evidence  is  to 
determine  not  so  mnoh  what  is  admissible  in  proof,  as 
what  is  inadmissible.  Assuming,  in  general,  that  what  is 
evidential  is  reoeivable,  it  is  occupied  in  pointing  oat 
what  part  of  this  mass  of  matter  is  excluded.     It  denies 

of  jadgei  who  peiceiTed,  mora  oi  len  dutinctlj,  the  prioeiplw  apon  irhleb 
it  ought  to  be  founded.  The  mlee  eetabliahed  bj  them  no  donbt  treat  m 
lelerant  lome  facte,  which  ewinot  be  eud  to  be  kl  Moie  freqnentlytkej 
tieet  aa  irrelevant  facte  which  aie  really  relevant ;  but,  exceptions  ex- 
cepted, all  their  rnlea  are  redneible  to  the  princi]de  that  facta  in  itnie,  or 
relevant  to  the  JHoe,  and  no  othen,  maj  be  proved." 

It  ii  alngnUr  that  Stephen  ihonld  have  choeen  ■■  a  baue  tor  earefnl 
diicriinlnaciaiui  so  looee  a  catch  aa  this,  that  "  hearsaj  ii  not  evideuce." 
Of  ccDiee  it  often  is  evidence,  in  the  Beow  of  being  logicallj  relevant ; 
what  i>  meant  ti,  that  it  ianot  legalljadmiwible.  If  the  phrase  "  heaiM^ 
ia  not  evidence"  ia  to  Ijenaed  in  ssrioua  discoaaion,  the  term  "evidence" 
mnit  liave  tbe  pore]?  special  sense  of  that  sort  of  evidence  which  is  legaUj 
receivable  by  the  conrts.  Tbe  tme  statement  is,  that  while  hearsay  mij 
be  evidence,  it  is  not  sdmissible  evidence ;  it  ie  a  kind  of  evidence  which 
is  rejected.  Wlien  the  writer  says  that "  the  doctrine  that  all  facts  in  issue 
and  relevant  to  the  iaeoe,  and  no  othen,  may  be  proved,  is  the  nneipressed 
principle  which  forms  the  centre  of,  and  gives  nnity  to,  all  theae  expnsa 
negative  mlee,"  namely,  roles  "  declaring  what,  as  the  expteuion  mes,  ia 
not  evidence,"  it  Is  not  qtute  clear  what  is  meant  Bnt  certainly  the  two- 
fold doctrine  which  ia  named  does  not  "form  the  centre  of,  and  give  onjtj 
to,  all  these  express  negative  rnlea,"  in  the  sense  of  anpplying  the  teet  hj 
which  they  are  applied.  Something  elaehaato  be  taken  into  acconnt; 
tuueelv,  the  many  practical  considerations  which  the  jary  system  bron^t 
Tividly  home  to  the  judges,  as  thsy  shaped  car  mles  of  evidence  in  the 
dsilf  administration  of  iL  When  the  writer  says  that  he  is  aasnmed  to 
know  what  "  evidence  "  ie.  he  statea  what  is  tme  enongh ;  the  law  does 
take  it  for  granted  that  people  know  how  to  find  ont  what  ia  and  what  la 
DM  prabativi^  aa  matter  of  reason  and  geneial  experience. 
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to  this  flzolnded  part^  not  the  name  of  evidenoe,  but  the 
Dame  of  admissible  evidence.  AdmisBibility  is  deter* 
mined}  first,  by  lelevancy,  —  an  aSair  of  logic  and  expe- 
rience, and  not  at  all  of  lavrj  second,  but  only  indirectly, 
by  the  law  of  eyidenoe,  whiob  declares  whether  any  given 
matter  which  is  logically  probative  is  excluded. 

la  it  tiien  really  so,  that  this  great  multitude  of  deoi- 
sions,  emei^ng  day  by  day,  and  holding  that  suoh  and  such 
evidence  is  or  is  not  admissible,  have  so  little  to  do  with 
the  law  of  evidence  which  they  are  professing  to  declare  ? 
Tes.  The  greater  part  of  them  are  really  reducible  to 
mere  propositions  of  sound  reason  as  applied  to  a  point  of 
substantive  law  or  pleading.  When  a  man  mistakes  his 
proposition  of  substantive  law  and  offers  evidence  to  sus- 
tain the  erroneous  view,  he  is  daily  told  that  his  evidence 
is  not  admissible,  when  the  thing  meant  is  that  he  is 
wrong  in  his  notion  of  the  law  of  damages;*  or  of  the 
legal  standard  of  diligence;  *  or  of  the  scope  of  the  general 
iasoe  in  pleading,*  or  of  a  plea  of  payment.  In  such  cases 
a  determination  that  what  is  offered  in  evidence  is  or  is 
not  receivable,  means  (1)  you  are  wrong  in  your  proposi* 
tioD  of  Bobstaotive  law;  and  (2),  having  regard  to  the 
true  proposition,  your  "evidence"  (i. «.,  what  you  offer  as 
evidence)  is  logically  irrelevant.  All  such  determinations 
u  these,  of  which  there  is  a  vast,  uncountable  number  in 
our  books,  while  they  certainly  relate  to  evidence,  and 
involve  questions  of  law,  involve  no  point  at  all  in  the 
law  of  evidence.* 

1  HmI  b.  Fs.  R.  R.  Co.,  IIS  IT.  S.  p.  343. 

•  Giud  Tmnk  Hj.  Co.  v.  Richatdtoo,  91  D.  8.  p.  4«. 

■  HvitM  Ids.  Co.  v.  Hodj^son,  t  Cnmeb,  p.  S19 ;  Toong  s.  Black,  7  ib, 
p.  567 ;  Spoonn  b.  Cammlpf^,  151  Uitt.  813. 

*  See  HoImOB,  Commoo  Law,  lSO-139.  A  Dest  illnEtntion  of  the 
romman  error  here  referred  to  !■  fomiEbed  In  the  very  recent  com  of 
Rfchmond  R.  R.  Ca  t>.  Tobacco  Co.,  les  U.  8.  311  (IBSe),  id  which  the 
opJDioa  voald  redaca  ■  itatntor;  mle  u  to  the  lialitUtj  of  carriers  to  a 
nU  of  aridonra.  A  itatnta  of  Tirgfnia  had  pioridsd  that  ■  carrier  taking 
njthing  for  a  ptdnt  beyond  hli  own  tennbni  alioald  be  deemed  to  •ManM 
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It  Beems,  then,  that  our  law  of  evidence,  while  it  is,  em- 
phatioally,  a  rational  STStem,  as  oontiasted  with  the  old 
formal  methods,  is  yet  a  peculiar  one.  In  the  shape  it 
has  taken,  it  is  not  at  all  a  necessary  derelopment  of  the 
rational  method  of  proof;  so  that,  where  people  did  not 
have  the  jury,  or,  having  once  had  it,  did  not  keep  it,  as 
on  the  continent  of  Europe,  although  they,  no  less  than 
we,  worked  out  a  rational  system,  they  developed  under 
the  head  of  evidence,  no  separate  and  systematized  branch 
of  the  law. 

IL  And,  now,  let  us  bring  out  into  distinct  view  the 
element  of  legal  reasoning,  — ■  an  element  common  to  all 
rational  systems  of  proof;  common  also,  in  rational  eyS' 
terns,  to  all  parts  of  the  law,  since  in  administering  the 
law,  in' all  parte  of  it,  this  process  is  forever  going  on,  with 
all  that  recognition  of  a  body  of  commonly  known  ideas, 
facts,  axioms,  and  processes  of  thought  which  the  exercise 
of  this  function  always  and  everywhere  involves.  In  seek- 
ing to  ascertain  the  unknown  from  the  known,  a  judicial 
tribunal  is  called  on  to  use,  apply,  reflect  upon,  and  com- 
pare a  great  body  of  facts  and  ideas  of  which  it  is  already 
in  poascBsion,  and  of  which  no  particle  of  "evidence," 
strictly  bo  called,  is  ever  formally  presented  in  court. 
And  then,  in  addition,  it  has  to  be  put  in  possession  of 
new  material.     It  is  this  necessity,  that  of  furnishing 

an  obligitlon  fot  itt  nfe  tarriage  thiuDgh  tha  whole  rooM,  tmleu  at  tbe 
time  of  accepUtnce  he  were  exempted  from  sDch  liabili^  bj  a  contract  tn 
writing.  Erea  if  there  were  nich  contract  in  writiuii;,  jet  in  can  of  los» 
the  carrier  wtu  to  be  liable  onleM  he  showed  that  it  did  not  occni  while 
the  thing  waa  in  hje  char)i;e.  That  ia  a  itatntoty  regulation  of  the  leapoti- 
■ibility  of  carrien ;  and  yet,  itrangelj,  it  ii  declared  to  be  too  plain  for 
anything  but  itatement  that  it  ia  a  mle  of  evidence.  Perhaps  thii  expo- 
ution  may  be  accoanted  for  by  the  fact  that  Che  learned  and  able  jedge 
who  gives  it  was  tiained  in  the  practice  of  Lfiniiiuna,  where  common-law 
rnlee  and  principle*  are  mnch  modified  or  displaced.  The  same  remark, 
perhape,  maj  account  tor  the  exposition  in  CofSu  v.  U.  S.,  1S6  U.  S.  tSS, 
and  in  Bnm  o.  U.  S.,  168  U.  8.  Ua. 
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new  matter,  which  gives  occaaion  for  mles  of  evidence. 
On  the  other  band,  the  fonotion  of  scrutinizing  the  mate- 
rial which  it  has  once  got,  of  observing  its  implications, 
and  the  effect  of  one  part  on  another,  of  comparing  and 
ioferring,  does  not  belong  to  the  region  of  the  law  of  evi- 
dence. To  the  hui^ry  furnace  of  the  reasoning  faculty 
the  law  of  evidence  is  but  a  stoker. 

Let  it  be  distinctly  set  down,  then,  that  the  whole 
process  of  legal  argumentation,  and  the  rules  for  it,  essen- 
tial as  these  are,  and  forever  pressing  upon  the  attention, 
are  mainly  an  affair  of  logic  and  general  experience,  not 
of  legal  precept.  I  say  mainly,  because  the  reasoning 
process,  in  its  application  to  particular  subjects,  gets 
always  a  tincture  from  the  subject-matter.  Undoubtedly 
there  are  rules  of  legal  practice  and  procedure,  qualifying 
and  restraining  the  free  processes  of  reasonj  so  that  it  is 
a  proper  qualification,  when  we  use  the  phrase  le^al  reason- 
ing;  not  because,  as  compared  with  teaaoning  in  general, 
it  calls  into  play  any  different  faculties  or  involves  any 
new  principles  or  methods,  or  is  the  creature  of  technical 
precepts ;  but  because  in  law,  ae  elsewhere,  in  adjusting 
old  and  universal  methods  to  the  immediate  purposes  in 
hand,  special  limitations,  exclusions,  and  qualifications 
have  to  be  taken  into  aooount.  In  particular  and  emphati- 
sally,  in  legal  reasoning,  such  peculiarities  spring  from  the 
practical  aims  of  a  court  of  justice  a^d  the  practical  con- 
ditions of  its  work;  e.  g.,  from  the  nature  of  such  a  tribunal 
as  a  jury,  and  the  exigencies  of  time,  place,  and  subject- 
matter  which  control  its  operations.  In  dealing  with  liti- 
gation, courts  are  not  engi^ed  in  an  academic  exercise. 
With  them  the  search  for  truth  is  not  the  main  matter; 
their  desire  to  know  this,  and  their  ability  to  use  it,  are 
limited  by  the  requirements  of  their  main  business,  namely, 
that  of  awarding  justice,  *. «.,  awarding  it  so  far  as  tht^y 
may,  nnder  the  rules  of  law,  and  according  to  established 
usages  and  forms.  The  doctrine  of  estoppel,  for  instance, 
often  makes  the  aotual  truth  simply  irrelevant,  because 
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the  Ttal  qtiestioQ  is.  What  is  it  just  and  lawful  that  a 
party  should  claim  7  And  again,  —  whether  it  be  out  of 
legatd  to  the  general  want  of  time  and  convenient  oppor- 
timitf }  or  to  the  nature  of  the  questions  disonased,  and  the 
ordinary  methods  of  mankind  in  judging  of  the  practical 
problems  of  life  and  business,  and  the  practical  impossibil- 
ity of  running  an  inquiry  out  into  fine  details;  or  to  the 
nature  of  our  popular  tribonal,  the  jniy;  or  for  whatever 
reason;  we  have  principles  of  exclusion  which  limit  the 
inquiry,  and  so  the  evidence,  to  matters  that  have  a  clear 
and  obvious  bearing  and  a  plainly  appreciable  weight,  as 
contrasted  with  what  is  slight,  conjectural,  and  remote; 
and  to  matters  which  do  not  unnecessarily  tend  to  com- 
plicate and  confuse  the  determination  of  the  issue.  Thrae 
I  call  principles,  rather  than  rules,  because  of  their  neces- 
sarily indeterminate  form,  and  their  appeal  to  the  general 
sense  and  judgment  of  the  tribunal  ^  as  contrasted  with 
definite  legal  rules,  in  the  application  of  which  it  is  rea- 
sonable to  expect  a  near  approach  to  unanimity  among 
competent  minds. 

We  have  no  treatises  and  no  chapters  of  treatises  that 
deal  separately  and  specifically  with  the  topic  of  legal 
reasoning  in  the  ascertainment  of  facts.  Copious  books 
on  Evidence,  on  Procedure,  and  on  the  many  branches  of 
substantive  law,  we  have,  but  none  upon  the  nature  and 
methods  of  that  art  by  which  all  the  rules  of  all  these 
various  subjects  are  applied  and  developed.  It  is  not  my 
purpose  now  to  furnish  one,  but  only  to  bring  this  sTibjeot 
out  into  the  light,  to  mark  its  characteristics,  and  to  em- 
phasize its  separate  place  and  distinctive  character. 

Why  is  any  such  exposition  needed  ?  Certainly  not, 
as  I  have  said,  because  legal  reasoning  ditEers  in  any  fun- 
damental respect  from  any  other  reasoning,  or  because 
lawyers  have  any  peculiar  oi^ns  or  methods  for  tracking 
and  apprehending  the  truth.  What  is  called  the  "legal 
mind  "  is  still  the  human  mind,  and  it  must  reason  accord- 
ing to  the  laws  of  its  constitution.     There  is  a  good  deal 
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In  OUT  ordinary  legal  phraseology  that  might  seem  to  dis- 
credit this,  as  when  we  read  of  rules  that  require  inferences 
which  the  piinoiples  of  sound  reasoning  neither  require 
nor  allow;  and  of  the  duty  to  weigh  a  mle  of  presump- 
tion  in  one  scale  and  evidence  in  another.'  But  these 
are  merely  phrases;  the  real  thing  meant,  so  far  as  a 
clear  meaning  can  be  imputed  to  them,  Is  not  what  is 
said. 

But  while  legal  reasoning,  at  bottom,  is  like  all  other 
reasoning,  yet  a  thousand  practical  considerations  come 
in  to  shape  it.  There  is  one  grave  reason  for  discriminat- 
ing this  topic  and  remarking  its  characteristic  methods 
and  its  separate  place  which  has  bgen  too  little  observed, 
namely,  that  it  has  a  tendency  to  rim  over  and  mingle 
with  other  subjecta,  and  to  distress  all  attempts  to  clarify 
them.  In  particular  this  has  happened  with  the  subject 
6t  Evidence.  Bules,  principles,  and  methods  of  legal  rea- 
soning have  taken  on  the  color  and  used  the  phraseology 
of  this  subject,  and  thus  disguised,  have  figured  as  rules  of 
Eridence,  to  the  perplexity  and  confusion  of  those  who 
sought  for  a  strong  grasp  of  the  subject.  A  bastard  sort 
of  teohnioality  has  thus  sprung  up,  and  a  crop  of  fanciful 
reasons  for  anomalies  destitute  of  reason,  which  baf&e  and 
disgust  a  healthy  mind.  To  detach  and  scrutinize  this 
topic  of  legal  reasoning  would  tend  to  relieve  our  main 
subject  of  a  great  part  of  its  difficulties  and  ambiguities. 

What  would  be  some  of  the  leading  matters  with  which 
such  an  exposition  would  have  to  deal  ?  It  would  need,  in 
Uie  first  place,  to  take  clearly  into  acconnt  the  general 
scope  and  purposes  of  legal  reasoning  in  the  ascertain- 
ment of  facts.  .This  does  not,  like  mathematical  reason- 
ing, have  to  do  merely  with  ideal  truth,  with  mere  mental 
conceptions;  it  is  not  aiming  at  demonstration  and  ideally 
exact  results;  it  deals  with  probabilities  and  not  with 
certainties;  it  works  in  an  atmosphere,  and  not  in  a 
vacuum;  it  has  to  allow  for  friction,  for  accident  and  mis* 
1  Stephen,  Dig.  Ev.  Art.  L;  iafra,  337,  961. 
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chance.  Kot  is  it,  like  nataral  science,  occapied  merely 
with  objectire  truth.  It  is  concerned  with  human  con- 
duct, and  all  its  elements  of  fraud,  inadvertence,  wUful- 
nesB,  and  uncertainty.  Nor,  as  in  history,  is  the  purpose 
in  hand  merely  that  of  ascertaining  and  setting  forth  the 
foots,  or  the  habits,  of  hamui  life  and  action.  In  all 
these  fields,  not  merely  ia  the  subject-matter  in  hand  and 
the  purposes,  different  from  those  held  in  view  in  conduct- 
ing legal  inquiries,  but  it  is  handled  for  the  most  part 
under  different  conditions,  and  under  ezigeooies  of  time 
and  place  and  circumstance  that  control  tlie  general  aims 
in  view,  and  the  actual  conduct  of  the  proceedings.  The 
peculiar  character  and  scope  of  legal  reasoning  is  deter- 
mined by  its  purely  practical  aims  and  the  necessities  of 
its  procedure  and  machinery.  Litigation  imports,  for  the 
most  part,  as  we  have  seen,  a  contest,  and  adversaries.  It 
has  in  it,  therefore,  a  personal  element,  and  it  requires 
not  merely  a  consideTation  of  what  is  just,  in  general,  but 
of  what  is  just  as  between  these  adversaries.  It  has  often 
to  be  oondnoted  with  the  aid  of  a  tribunal  whose  pecu- 
liarities in  point  of  number  and  of  physical  and  mental 
capacity,  and  whose  danger  of  being  misled  must  con- 
stantly be  eonsidered.  It  must  shape  itself  to  various 
other  exigencies  of  a  practical  kind,  such  as  the  time  that 
it  is  possible  to  allow  to  any  particular  case,  the  reason- 
able limitations  of  the  number  of  witnesses,  the  opportu- 
nities for  reply,  and  the  chance  to  correct  errors.  It  must 
adjust  its  processes  to  general  ends,  so  as  generally  to 
promote  justice,  and  to  discourage  evil,  to  maintain  long- 
established  rights,'  and  the  existing  governmental  order. 
The  judicial  ofKoe  is  really  one  of  administration.  Long 
after  the  busineas  of  legislation  passed  from  the  hands 
of  the  king,  tbe  judicial  function  remained  with  him  and 
was  exercised  by  his  agents ;  by  judges  appointed  by  him, 
and  holding  office  merely  at  his  pleasure.  And  when  men 
began  to  talk  of  the  separation  of  the  departments  of 
government  it  was  long  before  the  judicial  department 
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took  anything  like  a  oo-oTdinate  place.  I^ven  when  it  did 
take  that  place,  it  remained  still,  bj  its  own  nature,  merely 
a  branch  of  publie  administration. 

While  all  this  is  true,  while  legal  reasoning  in  ascertain- 
ing  facts,  as  I  have  said,  is  an  art  primarily,  and  above 
all,  Bubeidiary  to  dispensing  justioe,  and  not  primarily, 
and  above  all,  subsidiary  to  truth-seeking;  while  its 
search  after  truth  is  subordinate  to  this  main  purpose ;  and 
while  it  thus  develops  its  own  maxims,  principles,  and 
rules,  growing  out  of  the  personal  relation  of  the  parties  to 
each  other  and  to  the  court;  out  of  the  general  ends  which 
the  court  has  in  view,  a.  g.,  out  of  the  need,  on  the  one 
band,  of  supporting  property  and  ancient  rights,  and  of 
adhering  to  forms  and  precedents,  and  out  of  the  need,  on 
the  other  hand,  of  adapting  procedure  and  administration 
to  practical  exigencies  and  to  the  sense  of  justice  and 
humanity;  out  of  the  necessity  for  decision  and  for  action 
of  some  sort;  out  of  the  practical  limitations  of  time;  out 
of  the  practical  requirements  of  good  sense ;  and  out  of  the 
aecumulations  of  experience  in  the  conduct  of  trials;  — 
while  these  are  some  of  the  chief  characteristics  of  legal 
reasoning,  it  will  be  noticed  that  they  are  only,  in  the 
nature  of  them,  so  many  reasonable  accommodations  of  the 
general  process  to  particular  subject-matters  and  particu- 
lar aims.  Amidst  them  all  the  great  characteristics  of 
the  art  of  reasoning  and  the  laws  of  thought  still  remain 
constant  As  regards  the  main  methods  in  hand,  they  are 
still  those  untechnic^  ways  of  all  sound  reasoning,  of  the 
logioal  process  in  its  normal  and  ordinary  manifestations; 
and  the  rules  that  govern  it  here  are  the  general  rules 
that  govern  it  everywhere,  the  ordinary  rules  of  human 
thought  and  human  experience,  to  be  sought  in  the  ordi- 
nary sources,  and  not  in  law  books.  And  so  a  knowledge 
of  these  processes  and  methods  is  presupposed  in  all 
judges  and  lawyers.  When  Abraham  Fraunce,  therefore, 
the  friend  of  Sir  Philip  Sidney,  published,  in  1688,  "The 
Lawyer's  Logic,"  it  turned  out  to  be  only  a  rather  novel 
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sort  of  treatise  on  the  geceial  robject,  illastiated  by 
examples  tiom  Plowden's  recent  Tolume  of  1671,  and  other 
law  books.  He  had  first  written  his  book  under  the  name 
of  "The  Shepherd's  Logic/'  taking  his  examples  from 
Spenser's  poem,  "The  Shepherd's  Calendar,"  published  in 
1079.  The  illustrations  dlfferedi  the  thing  illostrated  was 
the  same. 

We  may  dismiss,  then,  any  notion  that  legal  reasoning 
is  some  non-natural  process  by  which  the  human  mind  ts 
required  to  infer  what  does  not  logically  follow.  Expres- 
sions that  import  this  are  to  be  regarded  as  mere  phrases 
for  what  may  be  and  should  be  more  accurately  stated. 
The  technicalities  of  legal  reasoning  merely  grow  out  of 
the  material,  the  subject-matter,  in  which  it  works. 

The  three  chapters  next  following  may  indicate  more 
fully  the  contriTances  and  methods  of  legaJ  reasoning,  and 
in  some  degree  illustrate  what  is  here  said  about  it.  Bat 
enough  has  already  been  said  to  show  that  one  who  wonld 
understand  our  law  of  evidence,  must  detach,  and  hold 
apart  from  it  all  that  belongs  to  that  other  untechnical  and 
fat  wider  subject. 
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CHAPTER  Vn. 

JUDICIAL  MOTICB. 

Wa  hftTS  observed  that  not  all  the  matter  of  fact  vhioli 
courts  and  juries  rest  upoD,  in  deciding  oases,  needs  to  be 
eommunicated  to  them  by  the  parties.  Mnoh,  in  every 
ease,  is  known  already,  and  mach  is  oommon  to  all  oases ; 
snoh  things  are  assumed,  stated  and  reasoned  upon  without 
discussion.  Often,  also,  nuoli  of  which  there  might,  in 
point  of  mere  theory,  be  a  donbt,  will,  as  a  matter  of  estab- 
lished praotioe,  be  aUowed  by  the  conrt,  in  the  first  in- 
stance, without  formal  proof.  And  there  is  much  which 
belongs  in  a  dubious  and  arguable  region,  as  to  which  a 
conrt  may  or  may  not  proceed  in  this  manner. 

The  maxim  that  what  is  known  need  not  be  proved, 
manifeita  [or  notoria]  non  itidigmt  probatione,  may  be 
traced  far  back  in  the  civil  and  the  canon  law;  indeed,  it 
is  probably  coeval  with  legal  procedure  itself.  We  find 
it  as  a  maxim  in  our  own  books,*  and  it  is  applied  in 
every  part  of  our  law.  It  is  qualified  by  another  prin- 
ciple, also  very  old,  and  often  overtopping  the  former  in 
its  importance,  —  rion  re/ert  quid  nolum  ait  Judici,  si 
notum  non  ait  in  forma  judieii.'  These  two  maxims  seem 
to  intimate  the  whole  doctrine  of  judicial  notice.     It  has 

1  Bncton'i  Not«  Book,  npni  13  ti.;  7  Ca  39»-S9  b;  11  Co.  SS;  Stete 
B.  Intoxicating  Liqnon,  73  M^ne,  S78, 

■  Coka,  C.  J.,  in  an  action  of  ilander,  Cnvfoid  v.  Bliaae,  a  BnL  ISO 
(IBlSJi  qnotea  this  from  BnKton,  to  snppoTt  tha  orentialned  doctnne  of 
Ua  own  d^  about  taking  the  wordi  chafed  m  mitiorihtM^ 
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two  aspects,  one  regarding  the  liberty  which  the  judicial 
functionaij  has  in  taking  things  for  granted,  and  the  other 
the  restraints  that  limit  him.* 

What  is  the  nature  and  scope  of  this  doctrine  of  judi- 
cial notice,  and  whereabout  in  the  law  does  it  belong  ?  In 
trying  to  answer  these  questions,  I  propose  first  to  deal 
briefly  with  the  second  one;  then  to  present  a  number 
of  oases  which  may  furnish  illustration,  as  well  as  a  test 
and  a  basis  of  judgment  as  regards  both  qneations;  then 
to  consider  briefly  the  sort  of  thing  of  which  courts  will 
take  notice  without  proof,  distinguishing  also  the  case  of 
juries;  and  finally  to  mention  a  few  disoriminatinns  which 
it  is  important  to  keep  in  mind  if  one  would  make  an 
intelligent  application  of  the  principle.  The  first  question 
will  have  been  answered  as  we  go  along. 

I.  Wherealxiat  in  the  law  does  the  doctrine  of  judicial 
notice  belong  ?  WherCTer  the  process  of  reasoning  has  a 
place,  and  that  is  everywhere.  Xot  peculiarly  in  the  law 
ef  evidence.  It  does,  indeed,  find  in  the  region  of  evi- 
dence a  frequent  and  conspicuous  application;  but  the 
habit  of  regarding  this  topic  as  a  mere  title  in  the  law  of 
evidence   obscures  the  true  conception  of  both  subjects. 

1  TbeexpreMion  "to take  notice  of  "luiTthiag, in  our ordlnftiypopnlftr 
phnMotogj,  import*  olMerring  or  remftrkiog  it.  In  tbe  legal  Iftoguag* 
of  to-da/  to  "  take  notice  "  hu  a  meaning  comlative  to  that  of  giving 
notice ;  namelj,  that  of  a  man's  accepting  or  cliarging  Umcelf  with  a  uotifl- 
cstion,  or  with  the  impntalion  of  koovWge  of  a  thing.  Bat  the  import  at 
tbelegBlexpreaHon  to  "take  judicial  notice."  as  indicating th«  recognition 
without  proof  of  iwmstbing  as  existing  or  aa  heing  true,  seems  traceable 
rather  to  an  older  English  usage.  The  word  "  notice  "  was  formerly  often 
n*ed  interchangeably  with  knowledge,  and  with  our  legal  term  "  cod- 
naance."  In  the  English  of  our  Bible  we  read ;  "  Wherefore  have  we 
afflicted  our  aoals  and  thoa  takest  no  knowledge  ! "  (Isa.  Iviii.  3.)  "  Tbe; 
took  knowledge  of  them  that  they  had  been  with  Jeene."  (Acts  iv.  13.) 
8o  we  Snd  in  the  Norman  French  of  onr  old  reports  the  exprewioui  take 
"  notice"  and  take  "connaance; "  and  when  the  report*  begin  to  be  tmna 
feted  and  published  in  English,  in  the  nerenteenth  century  and  later,  «« 
find  that  the  phrase  becomes,  iuleichangeahly,  take  notice,  take  knowledge 
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That  habit  is  qnite  modern.  The  oarefal  obeerver  -will 
notice  that  a  very  great  proportion  of  the  cases  involving 
judicial  notice  raise  no  question  at  all  in  that  part  of  the 
law;  they  relate  to  pleading,  to  the  construction  of  the 
record  or  of  other  writings,  the  legal  definition  of  words, 
the  interpretation  of  conduct^  the  process  of  reasoning, 
and  the  regulation  of  trials.  In  short,  the  cases  relate  to 
the  exercise  of  the  function  of  judicature  in  all  its  scope 
and  at  every  step.  Xhe  nature  of  the  process,  as  well  as 
the  name  of  it,  find  their  best  illustration  in  some  of  the 
older  cases,  long  before  questions  in  the  law  of  evidence 
engaged  attention.  We  are  the  less  surprised,  therefore, 
to  find  that  it  was  not  until  Starkie  printed  bis  book  on 
evidence,  in  1824,  that  any  special  mention  of  this  subject 
occurs  in  legal  treatises  on  evidence;  and  that  this  writer 
has  very  little  to  say  about  it.^  The  subject  of  judicial 
notice,  then,  belongs  to  the  general  topic  of  legal  or  judi- 
cial reasoning.  It  is,  indeed,  woven  into  the  very  texture 
of  the  judicial  function.  In  conducting  a  process  of 
judicial  reasoning,  as  of  other  reasoning,  not  a  step  can  be 
taken  without  assuming  something  which  has  not  been 
proved ;  *  and  the  capacity  to  do  this,  with  competent  judg* 

I  Stark.  Et.  I.  400-.4C5.  Bentham,  to  be  Bare,  In  his  "  Rationale  of 
Judicial  Evidenc*  "  (which  was  not  a  law  book),  composMl  in  IBOS-IBIS, 
and  publiihed  partly  bj  Dnmont  in  ISSA,  ftnd  io  fall  nndec  the  editorihip 
of  John  Stuart  MiU  in  1897,  had  briefly  diacassed  Che  qaeation  (Worka, 
<ri.  STS,  book  i.  c.  IS)  how  far  a  judge  can  ptus  on  qoeiitlons  of  fact  without 
"eTidence,"  Be  condudee,  (aitr  alia,  that  a  jndge  ahonld  be  alloired  "  at 
the  iuMance  of  either  party  to  pronounce,  and,  in  the  formation  of  the 
KToand  of  the  dedaion,  auame,  any  alle;^  matter  of  &tct  m  notorious," 
■object  to  the  right  of  the  other  party  to  deny  the  notoriety  and  call 
for  proof. 

*  Stephen  (Dig.  Et.,  lat  and  9d  ed«.,  c  rii.)  originally  dealt  with 
judicial  notice  under  the  general  head  of  "  Proof,"  and  the  special  head 
of  "  Farti  which  need  not  he  Proved."  For  this  he  wa«  taken  to  taak  by 
an  acnte  critic  (SO  SoL  Journal,  937],  who  anggeated  that  ritice  Stephen'* 
art.  B3,  relating  to  the  burden  of  proof,  declares  that  whoever  derirea  ■ 
Judgment  aa  to  any  legal  right  depending  on  the  existence  or  DOD.exiit- 
•Bce  of  facta  which  he  aaaerta,  "  must  prore  that  thoee  facta  do  or  do  not 
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meat  and  efflcienc;,  is  impnted  to  judges  and  juries  u 
pert  of  thflit  necessary  mental  outfit. 

«gdA;"  and  dnca  Ht  59  (abont  jndidal  notice)  dadaKa  that  aome  lacta 
aaatitwl  b;  apai^  oead  not  be  proved  bj  him,  —  tba  tme  place  for  thia 
la«t  was  that  of  an  exceptioD  to  the  art  99.  Thii  led  Stephen,  in  hi* 
third  edidon,  to  change  the  ipectal  head  of  e.  vu.  from  "Facta  which 
iieeil  not  be  Piored"  to  "Facta  prnted  Otherwise  than  by  Eridence" 
(liis  deBnitioii  of  "  eridence,"  ait.  I.bebg  (a)  the  Btatemenlaof  witneMea 
in  cuart,  and  (A)  docnmenta  pndnced  in  conn),  and  oiled  forth  certain 
nmatki  in  the  preface  to  the  third  edition  (Little  and  Brown'a  ed.  (1877) 
S6 :  "Bj  proof  I  neaa  the  means  naed  of  making  the  conrt  aware  of  the 
exiatence  of  a  given  fact ;  and  nirelT  the  simpteat  poaaible  way  of  doing  ao 
ia  to  remind  the  conrt  that  it  knows  it  alnttdy.  It  is  like  proring  that  it  ia 
raining  b^  telling  the  judge  to  looli  oat  of  Uie  window.  It  haa  been  aud 
that  jndicial  notice  ihonid  come  under  the  head  of  burden  of  proof ;  but 
rarely  thia  ia  not  to.  The  rulea  u  to  burden  of  proof  show  which  aide 
oaght  to  call  upon  the  court  to  take  Judicial  notice  of  a  paiticniar  fact ; 
bat  the  act  of  taking  judicial  notice,  of  conadonilj  recalling  to  the  mind 
a  fact  known,  bat  not  for  the  moment  adverted  to,  ia  an  act  of  precieelf 
the  same  kind  aa  listening  to  the  evidence  of  a  witnsa  oi  reading  a  doo- 
ment  j  that  is,  bdonga  to  the  general  head  of  proof."  Aa  regaidi  all  this, 
one  or  two  things  may  he  briefly  remarked :  (a)  "  The  general  head  of 
proof,"  and  "  the  means  naed  of  making  the  court  aware  of  the  exiateDca 
of  a  given  fact,"  include  the  whole  topic  of  legal  reaaoning ;  Ihey  spread 
hx  beyond  the  law  of  evidence.  The  same  reach  belongs  to  the  bnrdau 
of  proof.  So  that  both  Stephen  and  his  critic  recogniie  the  wide  scope  of 
jndidal  notice,  (b)  It  seems  a  very  inadequate  conception  of  the  subject 
of  jndicial  notice  to  speak  of  it  as  "  a  meitns  of  making  the  court  awate  " 
of  a  fact ;  it  has  to  do  not  merely  with  the  action  of  the  conn  when  the 
partiee  are  seeking  to  move  it,  but  when  alone  and  acting  npon  ita  own 
motion.  To  read  a  document  in  court,  or  to  listen  to  a  wItneM  there,  ia 
to  deal  with  "  evidence ; "  and  to  when  ao  object  is  submitted  to  the 
judge's  innpecttou  in  conrt.  But  the  trae  conception  of  what  is  judiciallj 
known  is  that  lA  something  which  is  not,  or  rather  need  not  be  unlsas  the 
tribunal  wishes  it,  the  subject  of  either  evidence  or  argument  —  something 
which  is  already  in  the  court's  poesnwion,  or  at  any  rate  is  so  accessible 
that  there  is  no  occaaion,  nnleaa  the  court  ask  tor  it,  to  use  "  any  meabs  to 
make  the  court  aware  "  of  it ;  aomethiug  which  it  may  deal  with  quite 
unhampered  by  any  rulea  of  law.  In  making  this  investigation,  the  judge 
is  emancipated  entirely  from  aU  the  rulea  of  evidence  laid  down  for  the 
Investigation  of  facta  in  general  Hatkby,  Notes  to  Indian  Evid.  Act. 
London,  Henry  Frowde,  1SS7.  (e)  There  is  aomeCimee  confusion  between 
JndidiJ  notice  and  inapection,  or  the  dealing  by  a  conrt  with  what  Bett 
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n.  Let  me  illustrate  tlie  subjeot  by  a  namber  of  olaasi- 
fied  caaes  drawn  from  all  periods  of  our  law.  I  ahall  risk 
a  sospicion  of  pedantry  for  the  sake  of  emphasizing  the 
main  point. 

1.  Certain  cases  relating  to  the  pleadings  and  matters 
of  record.  In  looking  at  these  the  reader  will  find  con- 
stant illustration  of  what  has  altead;  been  indicated,  that 
the  right  of  a  court  to  act  upon  what  is  in  point  of  fact 
known  to  it  must  be  subordinate  to  those  requirements 
of  form  and  orderly  communication  which  regulate  the 
mode  of  bringing  ooutroTersies  into  court,  and  of  stating 
and  conducting  them.  If  formal  words  are  ueoeseary,  aa 
feloniee,  murdntvU,  and  burglariter,  in  the  old  private 
appeals,  and  in  indictments,  you  must  use  them.  If  a 
certain  form  of  action  is  necessary,  you  must  resort  to  it. 
If  a  certain  order  or  time  of  presentation  be  ueoessary, 
you  must  conform  to  it.    If,  as  regarda  the  fulness  of 

tbun  calls  "real  erideiM^"  — »tfaing  robmitted  ditMtl^  to  the  mdmi  at 
tbe  tribiiDal ;  u  in  StepheDMii  r.  The  6tUe,S8  lud.  ITa  (IS6T),  where  tbe 
trial  judge  had  decided  the  qaeatioii  whether  the  appellant  ww  otm  fonr- 
teen  jean  ol  age  t^  liniptj  inspecting  him.  He  certiHed  to  the  upper 
court  that  "as  the  defendant,  being  present  in  eonr^  preaentwi  ■  .  .  the 
appeaiaoce  of  a  full-grown  man,  aach  proof  [i.  s,  other  evidence]  waa  not 
reqnired."  Of  oonise  thii  waa  merely  an  initance  of  eettliDg  a  qneeCion 
hj  the  Die  of  a  certaie  lort  of  evidence,  —  and  it  maj  be  added  that  it 
waa,  at  common  law,  a  verj  familiar  way.  Supra,  31,  lOi.  Bat  the  npper 
ooort  deacribe  the  litnation  aa  one  where  "  no  proof  wbateier  vrae  o&ered 
ai  to  the  age  of  the  defendant."  "  The  jndge  waa  not  a  witneea,  and  tlie 
State  ia  not  entitled  to  avail  itaelf  uf  hii  knowledge,  except  upon  mattera 
ot  which  thecoQTt  takea  judicial  notiee."  Hie  real  gronnd  of  the  conrt'a 
deciaion  here  (gnmting  a  new  trial)  appeared  to  be  that  when  a  jnrj  or 
trial  jndge  decidea  a  qoeelion  of  fact  in  thia  waj,  a  partj  luaea  tbe  benefit 
of  hi* -except] uiu,  becaoie  there  ia  no  way  of  preaenting  the  evidence  to 
an  appellate  conit  In  ancb  a  manner  aa  to  enable  it  to  Judge  of  "  the 
reaaonabknen  of  the  inpneaion  "  msde  upon  the  mind  of  the  lower  tri- 
bunal It  ia  difOcnlt  to  aaaent  to  the  court's  concepdtHi  of  what  toolc  place 
at  the  trial,  or  their  view  that  it  ia  impoeuble  to  have  the  fnll  benefit  of 
exceptiona  when  the  trial  court  avaibi  itaelf  of  "  real  evidence."  Bteptien'a 
illnrtration  of  "  provtng  that  it  ia  rdning  bj  telling  the  jndge  to  look  out  • 
ot  tbe  window,"  ia  aiMtbu  iutanc»  of  the  oae  of  real  evideoca. 
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detail  or  the  precision  of  allegation,  there  be  an;  rule  of 
"certainty,"  yon  most  conform  to  that.  If  there  be  any 
mle  of  the  snbstantiTe  law  as  to  what  constitutes  the 
actionable  or  punishable  thiDg,  or  what  is  a  defence,  of 
course  the  pleadings  and  the  record  must  come  np  to 
it.  Under  this  general  head  may  be  pnt  the  followit^ 
cases: — 

(a)  In  1302,*  in  an  assize  of  novel  disseisin  gainst 
John  de  Wilton  and  others,  a  plea  in  abatement  for  mis- 
nomer was  pnt  forward:  "  Wetteoi.  Sir  John  answers  and 
says  that  bis  name  is  John  de  Willington;  judgment  of 
the  writ.  .  .  .  Bunt.  Known  by  this  name;  ready,  etc 
Brohpton,  J.  He  is  known  through  all  England  as 
Willington,  and  by  no  other  name,  and  that  well  know 
we;  and  therefore  as  to  John  you  shall  take  nothing  by 
youp  writ."  This,  as  we  have  it,  is  giving  judgment  upon 
a  point  of  ordinary  fact  as  being  notorious. 

(b)  In  1333-3,*  in  a  quare  impedit  against  the  Dean  and 
Chapter  of  St.  Peter's  at  York,  the  Dean  made  no  appear- 
ance. Counsel  stated  that  he  was  dead,  and  then :  "  Trewe,* 
Where  notice  comes  that  a  man  is  dead  yon  are  not  to  go 
to  judgment  against  him.  It  is  a  notorious  thing  that  the 
Dean  is  dead,  and,  therefore,  you  should  not  go  to  judg- 
ment against  him.  Herlk  (C.  J.).  We  caauot  go  to  judg- 
ment upon  a  thing  notorious,  but  only  according  to  what 
the  process  before  us  is.  Bataet.  A.  quart  impedit  was 
brought  f^inst  H.  de  Stanton,'  and  he  died  pending-  the 
writ,  wherefore  the  writ  abated.  Herle.  The  writ  was 
not  abated  by  judgment,  but  the  plaintiff  waived  his  writ 
because  he  knew  that  he  was  dead." 

(e)  In  1456  ,*  in  a  7«oreimpedi(,  the  declaration  related 
to  a  church  in  Wales,  and  the  writ  was  brought  in  the 

1  T.  B.  30  £  3t  Ed.  1. 196. 
»  T.  B.  7  Ed.  in.  *,  7. 

*  SmbU,  Simon  de  Trewethoaa,  a  terjeiut  of  Chs  period. 

*  Httrie's  predecMioT  u  Chief  JotCice  of  tlie  Conunon  FleH. 

•y.B.a9H.vL8o,35. 
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Coanty  of  Hereford.  Littleton,  for  the  defendaot,  objected 
tbat  the  plaiDtiif  had  Dot  stated,  either  in  his  aocoont  or 
his  writ,  that  Hereford  adjoined  Wales,  and  the  law  re- 
qaired  that  the  action  should  be  brought  in  a  county  adjoin- 
lug.  Bat  the  court  held  with  the  plaintiff,  who  iDsisted 
that  "prima  facie  it  will  be  intended  that  the  County  of 
Hereford  adjoins  Wales  until  the  contrary  is  alleged;  if 
the  defendant  would  take  advantage  of  this,  he  should 
allege  that  the  County  of  Hereford  ts  not  adjoining,  or 
otherwise  it  will  be  taken  that  it  is." 

(d)  In  1552--3,>  in  an  action  of  debt  upon  a  statute  the 
defendant  demurred  to  the  declaration  for  misreciting  the 
statute  as  being  of  the  32  H.  YIII.,  while  in  truth  it  was 
of  the  33  H.  VIII.  Saunders,  for  the  plaintiff,  ai^ed: 
"Yoa  judges  have  a  private  knowledge  and  a  judicial 
knowlei^  (u»  pryuate  tcyence  et  u»  ivtdyciaU  seyenee),  and 
of  your  private  knowledge  you  cannot  judge.  ,  .  .  [And 
then  he  recitea  the  story  of  Gascoigne  and  Henry  IT., 
in  T.  B.  7  H.  IV.  41  (infra,  291),  adding:]  But  there  he 
could  not  acquit  him  and  give  judgment  of  his  own  private 
knowledge.  But  where  you  have  a  judicial  knowledge, 
there  you  may,  and  yon  may  give  judgment  according  to  it. 
As  if  one  be  arraigned  upon  an  indictment  for  an  offence 
which  is  pardoned  by  Parliament,  there  you  ought  not  to 
proceed  in  it  or  give  judgment  If  he  is  found  guilty, 
because  it  appears  to  you  by  your  judicial  knowledge  that 
you  ought  not  to  arraign  him.  For  the  judges  ought  to 
take  notice  (preTtder  eonutance)  of  statutes  which  appear 
to  them  judicially,  although  they  nre  not  pleaded;  and  then 
the  misrecital  of  that  whereof  the  judges  ought  to  take 
notice  without  recital  is  not  material."  But  the  court 
held  that  while  the  plaintiff  need  not  recite  the  statute 
"because  it  is  a  general  statute,  and  extends  to  every  one 
of  the  king's  subjects,  and  the  justices  are  bound  to  take 

>  I^itiidge  V.  Stnnxe,  Flow.  77,  83-S4.  It  wtll  be  nmambered  that 
Plowden  wu  flnt  jmblltbed  in  Frenrh  in  1571;  tbs  tranalation  fint  ap 
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notice  of  tt;  .  .  .  [yet]  the  count  should  abate  for  the  mis* 
recital.  .  .  .  For  declarations  ooght  to  have  two  things; 
the  first  is  certainty,  in  order  ttiat  the  defendant  may 
know  what  he  is  to  answer  to;  .  .  .  the  other  thing  .  .  . 
is  tmth.  ...  In  our  case  he  has  grounded  his  action 
npon  a  statute  by  him  recited,  where  it  appears  to  us  judi- 
cially that  there  is  no  such  statute  made  at  that  time." 
Here  the  court  was  called  upon  to  take  judicial  cognizance 
of  the  date  of  a  statute,  and  they  did  it;  bnt,  again,  they 
were  restrained  from  giving  the  plaintiff  any  benefit  of  their 
knowledge  by  a  rule  of  pleading.  It  was  not  known  m 
forma  judicii.^ 

(e)  In  1588-9,  in  an  action  of  ejectment,  there  was  a 
special  verdict  which  set  forth  the  founding  of  a  hospital 
by  the  name  of  The  Master  and  Chaplains  of  the  Hospital 
of  Henry  the  Seventh,  late  King  of  England,  of  the  Savoy, 
and  that  afterwards  the  said  master  and  chaplains  being 
seized,  etc.,  leased  the  same  to  the  defendant  by  the  name 
of  W.  H.,  Master  of  the  Hospital  .  .  .  called  the  Savoy. 
And  afterwards  by  their  true  name  they  leased  the  same 
to  Thomas  Fanshawe  the  plaintiff's  lessor,  and  the  ques- 
tion was  whether  the  lease  to  the  defendant  by  the  name 
above  stated  was  good.*  The  ground  upon  which  the 
judges  went  who  decided,  in  the  Exchequer  of  Fleas,  that 
the  ^rst  lease  was  bad,  and  also  those  who  agreed  with 
them  in  the  Exchequer  Chamber,  seems  to  have  been  that 
a  very  high  degree  of  "certainly"  was  required  in  snch  a 
case.*    The  case  is  here  cited  mainly  for  the  high-strung 

>  Supra,  !TT. 

■  Hmriott  t>.  FwcaU,  1  LeoD.  ISS ;  ■.  c.  ta£  nom.  Mariot  r.  Haaal, 
1  Aod.  S03,  mad  ttUi  rok.  Fauahawe'i  aM^  Moon,  SM.  The  com  wu  bud 
fongbt ;  Id  th«  Exchequer  of  Fleu  it  vu  held  (Muwood,  C.  B.,  (KsiMit- 
Ing  in  a  long  opinioD,  preaerred  in  Moore'i  RepoiM)  that  the  fint  leaM 
»HB  bad.  In  the  Ezcheqael  Chamber  the  conit  disciuMd  it  withoirt 
giTiaj;  judgement,  and  weie  divided  in  opiDton ;  the  foil  o}^on  of  An- 
denon  (C  J.  C.  P.)  ii  fonnd  in  hie  leporta.  Bnt  the  cMe  waa  inaUy 
•ettled  b;  the  partiea. 

*  See  the  qaaint.  pedantic  diacoune  of  Andenon,  C.  J,  on  wordi  ani 
suoM,  in  Wm  long  opinioii  ia  I  And.  S08-83a 
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reaBoning  of  Coke  in  aiding  for  the  plaintiff,  in  the 
Exolieqaer  Chamber,  against  the  lease:  "If  the  name 
given  to  this  hospital  upon  the  foandation  of  it  and  the 
name  osarped  in  the  lease  be  not  unum  in  senau  (not  in 
your  private  onderatanding  as  private  persons,  bttt  in  your 
judicial  knowledge  upon  the  reoord,  quod  coram  vobit 
retidet,  as  judges  of  record)  then  this  lease  is  void.  For  • 
although  you  as  private  persons,  otherwise  than  by  record, 
know  that  the  hospital  of  Savoy  and  the  hospital  vocat. 
le  Savoy  are  all  one  hospital,  yon  ought  not  upon  that 
yonr  private  knowledge  to  give  judgment,  unlesa  your 
judicial  knowledge'  agree  with  it;  that  is,  the  knowledge 
whioh  is  out  of  the  records  which  yon  have  before  yon. 
Bat  if  the  name  given  upon  the  foundation  and  the  usurped 
name  be  not  idem  aensu  in  your  judicial  knowledge,  and 
yoa  cannot  otherwise  conceive  the  identity  of  these  two 
hospitals  noT  make  any  construction  to  imagine  it  but  by 
the  record,  for  the  record  is  your  eye  of  justioe,  and  you 
have  no  other  eye  to  look  unto  the  cause  depending  before 
yoD  bnt  the  reoord,  and  to  this  purpose  he  cited  the  case 
of  7  H.  IV.  108  [«w,  but  meaning  probably  7  H.  IV. 
41, — whioh  is  thereupon  inaccurately  stated],  .  .  so  in 
ODT  case,  it  may  be  that  yon  in  your  private  knowledge 
know  that  the  hospital  de  la  Savoy  and  the  hospital  voeat, 
te  Savoy  is  aU  one;  but  that  doth  not  appear  nnto  yoa  upon 
the  record  whioh  is  before  you,  but  it  may  be,  for  any- 
thing that  appears  in  the  record,  that  they  are  diverse  and 
several  hospitals.     Therefore  the  lease  is  void." ' 

>  To  an  tbii  Iwii»d  trirulit;  add  that  of  Hanwood,  C  B.,  b  M)>poniBg 
the  caae  of  the  defendaat  agBiiut  another  objecUon,  namely,  that  the  leaM 
wat  bad  ai  omittiDg  the  word  late  {nuptr),  in  the  designatioD  «f  KiD(( 
HenT7  VIL  It  ii  intended,  he  eaja,  that  h«  who  ipeaka  of  King  Beniy 
Vn.  epeaki  of  the  late  king  of  that  name,  "  jut  aa  the  Dean  and  Chapter 
of  Cailiale  wai  Inooiporated  bj  the  name  of  the  Dean  and  Chapter  of  the 
BcAj  and  andlrided  Trini^,  of  Carliile ;  and  in  the  leaae  they  omit  nn- 
dirided,  yet  waa  it  good  enongh,  .  .  .  and  the  reaaon  waa  became  by  the 
Banw  of  the  Trinity  the  word  '  nndivided '  is  ai  Rtronj^ly  intended  ai  if  it 
woe  exprcMed ;  for  ereiybody  knows  that  the  Trinity  is  andirided,  and 
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(/)  In  1611  an  indictment  alleged  an  arrest  at  Irf>Ddon 
on  18  November  "between  the  hours  of  five  and  six  in  the 
afternoon."  It  was  contended  that  the  arrest  weis  illegal 
as  being  in  the  night,  i.6.,  after  Bunset;  but  the  court 
("  all  the  judges  of  England  and  barons  of  the  Exchequer  ") 
"resolved  that  although  in  truth  between  five  and  six 
o'clock  in  November  is  part  of  the  night,  yet  the  court  is 
not  bound  ex  officio  to  take  oonusanoe  of  it,  no  more  than 
in  the  case  of  burglary  without  these  words,  in  node  .  .  . 


^)  And  f^ain,  under  this  bead  belong  such  cases  as 
that  of  Taylor  v.  Barclay,*  where,  on  a  demurrer  to  a  bill 
in  equity  which  alleged  that  the  British  Government  had 
recognized  the  independence  of  the  Federal  Republic  of 
South  Axaerica,  the  Yioe-Ghancellor,  having  informed 
himself  at  the  foreign  office  that  this  was  not  true,  took 
judicial  notice  of  the  fact;  and  he  declined  to  hold  that 
the  admissions  of  the  demurrer  extended  to  what  vae  ^us 
knovn  to  the  court  to  be  a  false  all^ation. 

2.  A  second  class  of  cases  relates  merely  to  the  con- 
struction of  writings  or  the  interpretation  of  words.  Here 
the  courts  take  notice  of  the  ordinary  meaning  of  language 
and  of  usual    habits  of   speech;  and  they  formerly  took 

•0  In  36  H.  VI.  the  fonndatiDii  iru  the  Church  of  Bt  pBter  and  Faal  the 
Apoetlea,  afad  the  lewe  omitted  the  ApuMlea,  and  jet  ){ood,  for  it  ia  in- 
tended in  the  plea,  and  all  know  that  Peter  and  Paul  were  Apoetlea.  So 
alio  the  lease  it  good  where  the  foandation  ii  of  the  Blessed  Virf^n  Marj 
■nd  Virgin  is  omitted ;  ;et  it  ia  good,  for  aU  men  well  know  that  Mnj 
wa*  lilessed  nod  a  Virgin." 

I  Machellejr's  caw,  9  Co,  63  a,  67 ;  3>.  Sa.  The  phnisea  here  are  prob- 
ahly  thoae  of  the  flnt  Encliah  edition  of  these  reports  in  16!>S,  long  after 
CoJEe'a  deMh  in  1633.  He  published  his  reports  in  Norman  French.  The 
ninth  book  appeared  in  1613,  and  the  passage  abore  quoted  (not  to  qnote 
it  all)  reads  in  the  French :  "  Le  court  nett  (nus  ex  officio  a  prtndtr  eomt- 
$ana  de  ceo  nienl  plniM  qvt  in  east  de  bunjlarit  tmu  eeiix  parolei  in  iioctt 
eititden  diet,  or  noclanter."  In  TrotmanV  "  Epitome  "  of  the  flnt  eleven 
books,  pnbliahed  In  1640,  this  reads  (p.  46B),  "  Coart  ntu  ten  p  )>rtnd 
notict,"  etc 

>  a  Sim.  21S  (1BS8). 
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notice,  not  merely,  as  now,  of  tbe  general  meaning,  bat 
also  of  the  local  use  of  loDgnage.* 

(a)  In  1636/  in  holding  good  the  ooDdition  of  a  bond  tu 
pay  seven  pounds  to  the  obligor's  own  wife,  Fitzherbert, 
J.,  says:  "The  meaning  and  int«nt  of  the  parties  shall 
be  taken;  fur  I  hare  seen  this  ease  adjudged:  Two  made 
a  contract  for  eighteen  barrels  of  ale,  .  .  .  and  the  buyer 
would  have  had  the  barrels  when  the  ale  was  gone ;  adjudged 
that  he  should  not,  because  it  is  ocnnmonly  used  that  the 
seller  should  have  them,  and  it  was  not  the  intent  of  the 
parties  that  the  buyer  should  hare  the  barrels  but  only 
the  ale.  Suppose  I  mahe  a  covenant  with  you  that  if  you 
eome  to  my  house  I  will  give  you  a  cup  of  wine;  if  you 
come  yon  shall  not  have  the  oup,  for  it  cannot  be  intended 
(mtend)  that  my  intent  was  to  give  you  the  cup." 

(b)  In  1611,*  on  the  defendant's  demurrer,  in  an  action 
of  debt  on  a  bond,  —  in  passing  upon  the  meaning  of  these 
words  in  the  condition,  namely,  "which  should  be  levied," 
Fleming,  C.  J.,  laid  it  down  that,  "as  touohing  construc- 
tion of  words  they  shall  be  taken  according  to  the  .  .  , 
intent  of  parties,  .  .  .  and  this  intention  and  construction 
of  words  shall  be  taken  according  to  the  vulgar  and  usual 
sense,  phrase,  and  manner  of  speech  of  these  words  and 
of  that  place  where  the  words  are  spoken."  In  this  case, 
while  there  was  no  averment  that  the  words  had  any  pecu- 
liar local  meaning,  the  argument  of  counsel  was  in  the 
terms  adopted  by  the  court  and  just  quoted,  and  he  illas- 
trated  thus:  "As  in  Lincolnshire  where  eight  strikes  make 
a  bushel,  the  judges  of  the  common  law  are  for  to  take 
notice  of  particular  usages  in  several  places,  as  of  London 
measure  in  buying  of  cloth  there." 

(c)  And  so  in  1613  and  1623,  in  actions  on  the  case  (1) 
for  Dot  delivering  "20  Cumbos  tritici,"  "though  it  is  not 
averred  by  any  Anejlice  quid  est   Cumbos,  yet  the  court 

1  8«e  McGregor  o.  Ora(i;ory,  11  M.  ft  W.  p.  296. 
»T.B.  S7H.  V1II.S7,  12. 
■  HewM  p.  Fainter,  1  Bui.  174. 
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<n^;ht  to  take  notice  thereof,  being  the  phrase  of  the  conn- 
tiy  of  Norfolk  and  SoSolk  and  other  places,  and  there 
veil  known ; "  (2)  npon  a  sale  of  "  quo$dam  eamKa*  tignataa, 
Angliee  oar-rooms,  thoi^h  it  is  not  averred  what  is  in- 
tended by  the  word  '  oar-rooms  *  nor  what  it  signifies,  yet 
the  declaration  is  good;  for  it  is  a  phrase  in  London  well 
known,  of  which  the  court  ongfat  to  take  notice,  this  being 
a  phrase  of  the  country.**  * 

(d)  There  was  a  set  of  cases  where  the  oonrts,  for  the 
purpose  of  cheeking  a  particular  kind  of  action,  adopted  a 
rule  which  refused  to  give  effect  to  the  ordinary  meaning 
of  words,  and  persisted  for  many  years  in  considering  only 
whether  they  could  not  be  made  to  bear  some  other 
meaning.  Actions  for  defamation,  which  were  a  slip 
transplanted  from  the  popular  and  ecclesiastical  courts, 
started  into  such  a  sav^e  luxuriance  of  growth  in  the 
king's  courts,  in  the  sixteenth  and  seventeenth  centnriee, 
that  the  judges  appear  to  have  been  frightened.*  For 
many  years  they  did  their  best  to  discourage  the  action  by 
applying  a  rule  that  the  words  should  be  tEiken  in  mitiori 
MtMu.  For  example,  it  was  held  that  it  was  not  action- 
able, as  imputing  crime,  to  say  of  another,*  "Thou  hast 
stolen  by  the  highway  side,"  for  it  might  be  taken  that 
he  came  unawares  upon  some  one  by  the  highway,  or  that 
he  stole  a  stick  under  a  hedge;  or  to  say,*  "Holt  struck 
bis  cook  on  the  head  with  a  cleaver  and  cleaved  his  head; 

1  ICoDe's  Ab.,  Court,  C.  0,  7.  "  By  cai.roomi,"  add*  BoIIe,  "  U  intended 
a  mark  which  the  Lord  Mkvar  pnCi  upon  a  cut" 

*  Bee  ProtcMOT  Maitland't  admirable  little  papar  on  "  Slander  la  Q» 
Middle  Ages,"  ia  the  Green  Bag,  ii.  4  (Jannarr,  1690).  Ai  late  u  1671 
wo  find  yaaghan,  C.  J.,  ujing,  in  King  o.  Lake  (S  Tentria,  it),  in  an  ao- 
tion  of  slandeT:  "The  growth  of  these  actiong  will  apoil  all  communi- 
cationi ;  a  man  shall  not  laj  such  an  inn  or  tnch  wins  ia  not  good.  Their 
progreas  axtenda  to  all  profeoiooa.  ■  •  .  The  word*  RpoiMn  hare  have  do 
more  relation  to  the  plaintiff's  profession,  than  to  aay  of  a  lawyer  be  hatk 
a  red  nose,  or  bnt  a  little  head."    Vanghan  w 

■  Brongh  v.  Dennlwn.  Goldsborongh,  143  <I601). 

«  Holt  p.  Attgilgg,  Cto.  Jac.  lBl(ia07}. 
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the  one  ptirt  lay  on  the  one  Bhonlder  and  another  part  on 
the  other,"  for  "the  party  may  yet  be  liTing,  and  it  is  then 
but  treepasB;"  and  again,  in  1615-16,'  where  one  was 
chafed  with  saying  of  another,  "Thou  art  a  thief,  for 
thou  hast  stolen  me  (defendant  innuendo)  a  hundred  of 
slatte,"  it  was  held  not  actionable.  The  plaintiff's  coud- 
sel  in  raJu  nrged  that  thi^  form  of  expression  was  "le 
vaall ,pkra»e  del  paies ;"  Coke,  G.  J.,  answered  that  he 
should  hare  arerred  this,  "  otherwise  we  cannot  take  notice 
of  it,  for  I  do  not  know  that  it  is  a  usual  phrase  in  the 
country.  It  seems  to  me  that  the  words  are  insensible, 
for  it  is  clear  that  the  first  words  are  not  actionable,  acil., 
'  thou  hast  stolen  me, '  for  it  is  not  felony  to  steal  a  man, 
although  it  is  to  steal  some  women."  At  Easter,  in  1616, 
plaintiff's  counsel  again  brought  up  the  case  and  said,  "ee.o 
eat  vn  usuall  phrate,  come  en  le  Scripture,  Fetch  me  a  kidd 
from  the  flock."*  Doderidge,  J.:  "That  is  for  me,  and 
not  from  me."  The  counsel  urged  that  either  way  was 
good  enough  for  him.  Doderidge,  J.;  "It  is  uncertain 
how  it  should  be  taken,  and  therefore  the  action  lies  not, 
for  the  discredit  of  such  actions;"  and  judgment  was 
given  accordingly  against  the  plaintiff.* 

1  White  t>.  Brongh.  1  Solle,  36S. 

*  ShaluapearB  had  jmt  di«d,  almon  on  the  flnt  i%j  of  this  -nrj  Eute> 
Unn.  Wonld  Coke,  wa  naj  wondei.  h^ve  recogniied  Priac«  Uturj'a 
dcacription  of  Hotspar,  "  He  that  kilU  id«  loine  six  oc  levea  doxen  of 
Soots  ftC  »  bmkfaat,"  or  the  rnuij  other  like  phrases  that  m«  now  so 
famiUar  to  OS,  —  "Bob  me  the  exchequer,"  "He  smiled  me  Id  the  face," 
"  How  thU  rtvei  comes  me  cranking  in,"  and  the  like !  The  Chief  Jus- 
ticB  might  have  fonnd  his  own  attiiade  and  that  of  the  courts  hit  off  in 
the  dialogue  between  Petnichio  and  his  serring  man.  "  Pet.  Knock  me 
heresonndlj.  Grunio.  Knock  j'on  here,  sirl  Whj,  sir,  what  am  I,  sir,  that 
I  should  knock  jon  here,  sir  1  Pet.  Villain,  I  saj,  knock  me  at  this  gate, 
and  rap  me  well,  or  1 11  knock  jonr  knave's  pate.  .  .  .  Pel.  I  bade  the 
nseal  knock  upon  yonr  gate,  and  could  not  get  him  for  mj  heart  to  do  it 
Grumio,  Knock  at  the  gate  1  O  heavens  t  Spake  yon  not  these  words 
pUn :  '  Sirrah,  knock  me  here,  rap  me  here,  knock  me  weU,  and  knock  me 
■onudl;  "t  and  noms  yon  now  with  kncx:kiog  at  the  gatel  " 

■  Compare  also  the  amnsing  effort  of  counsel  io  Sonthold  c.  Donutoiv 
Cro.  Caf.  aes  (isss). 

l» 
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Tli«  effort  of  the  court  in  sacb  cases  and  their  point  of 
view  may  be  illaetrated  hj  well-known  practices  of  the 
courts  in  some  classes  of  modem  oases.  "Dilatory  pleas," 
said  the  Supreme  Court  of  Maine,  in  a  recent  case,'  "are 
allowed  because  sometimes  useful,  and  promotive  of  justice. 
But  for  the  reason  that  they  are  often  resorted  to  for 
inequitable  purposes,  the  law  does  not  favor  them;"  and 
thereupon  it  was  held  that  a  plea  in  abatement  was  bad 
which,  having  begun  with  praying  "judgment  of  the 
writ,"  ended  with  praying  "judg.  of  said  writ."  "This 
abbreviated  expression  '  jndg.,'"  said  the  court,  "cannot 
be  accepted  for  the  word  'judgment.'  It  may  stand  for 
other  words  as  well  as  for  that." 

(«)  In  the  well-known  and  sometimes  misquoted  case  of 
Hoare  v.  Silverlock,*  the  court  neatly  made  a  familiar 
discrimination  in  applying  the  doctrine  of  judicial  notice. 
In  an  action  for  libel,  in  saying  of  the  plaintiff  in  a  news- 
paper that  certain  persona  dealing  with  her  "had  realized 
the  fable  of  the  Frozen  Snake,"  after  a  verdict  for  the 
plaintiff,  the  court  declined  to  arrest  the  judgment.  Lord 
Denman  remarked:  "We  are  not  called  upon  here  to 
take  judicial  notice  that  the  term  '  Frozen  Snake '  had 
or  had  not  the  meaning  ascribed  to  it  by  the  plaintiff  but 
to  say,  after  verdict,  whether  or  not  a  jury  were  certainly 
wrong  in  assuming  that  those  words  had  the  particular 
meaning." 

There  is  no  need  to  add  to  this  class  of  cases,  yothiug 
is  more  familiar'thau  the  spectacle  of  courts  construing 
wills,  deeds,  contracts,  or  statutes  upon  their  own  knowl- 

>  Camid7  V.  Holbrook,  81  Me.  989  {ISS9},p(r  PeMn,  C.  J. 

*  IS  Q.  B.  6!4  (1848).  Of  the  Hme  choncter  is  the  cue  of  Capital 
and  CoQDtien  Bulk  v,  Htmtj,  7  App.  Cu.  741,  where  the  qaeation  was  pN- 
■ented  m  a  limilar  WST,  bnt  the  jnilgmeDt  «$m  arrested. 

*  NeleoD  V.  CnibiDg,  S  Cnah.  519,  M3 ;  Att,v..Gen.  v.  Dnhlin,  38  N.  H. 
*S9, 518 ;  Mayer  v.  Arthur,  91  U.  S.  570 ;  Tindal.  C.  J ,  in  Shore  p.  WO- 
•on,  9  CI.  ft  F.  p.  S69 ;  Bowe*  i.-.  Shand,  3  App.  Can.  «fl9 ;  Towgood  « 
Pirie.  as  W.  tt.  789 ;  Union  Pac  K.  R.  Ca  n.  H»U,  91  U.  8.  MS. 
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edge  of  the  import  of  woida;  and  Dothiog  is  more  neces- 
Bary. 

3.   I  will  add  several  miscellaneona  oases. 

(a)  In  1406,'  in  a  diecussion  over  airestiog  judgment  on 
the  groond  that  the  facts  appeared  of  record  to  be  other- 
wise  than  as  the  jury  had  found,  Gascoionx,  G.  J-i  said: 
"Certainly  if  I  had  been  sworn  on  the  same  inquest  I 
should,  upon  the  evidence  shown  on  the  King's  part,  have 
found  for  him  [i.  e.,  against  the  actual  verdict].  Tinahit. 
Sir,  suppose  a  man  killed  another  in  your  presence  and 
actual  sight,  and  another  who  ia  not  guilty  is  indicted 
before  you  and  found  guilty.  You  ought  to  respite  the 
judgment  against  him,  for  you  know  the  contrary,  and  to 
inform  the  King,  that  he  may  pardon  {/aire  graee).  Ko 
more  in  this  case  ...  for  you  are  apprised  of  the  record. 
.  .  .  Oabcoiohb.  Once  the  King  himself  questioned  me 
as  to  this  case  which  you  put,  and  asked  me  what  the  law 
was;  and  I  told  him  aa  you  say.  And  he  was  well  pleased 
that  the  law  was  so."  * 

{b)  A  well-known  set  of  oases  has  to  do  with  the 
calendar  and  certain  sorts  of  fact  ordinarily  giren  in 
alroanaos.  When  the  hooka  talk  abont  "the  calendar," 
they  refer  aometimea  to  the  mere  order  and  arrangement  of 
days,  and  especially  saints'  days  and  ecclesiastical  feasta, 
by  which  the  terms  and  days  of  court  were  regulated;  and 
sometimes  to  the  books  or  written  or  printed  tablea  in 
which  this  order  waa  set  down.  The  coui-ts  of  neceasity 
rect^nized  without  proof  the  established  order  and  airange- 

»  T.B.TH.IV.4l,S. 

*  This  wu  an  ancient  qneation.  I  bid  indebted  to  the  kindnem  of 
Piofawor  Holluid  of  Oxford  for  a  reference  to  ft  dispnte  npon  it  at  Paria 
in  IIM-G9,  b7  GlraUna  CamhrennB,  —  vtrun  judex  ttc<mdttm  allrgota 
fndieare  debtat,  im  juita  coiudtnliam.  Gir.  Camb.  Opera.eA.  Biewer.  Kolla 
8«ri(s,L4T,  Profewor  Holland  adda  tliat "  the  qnention  wai  one  of  thoM 
mooted  \iy  the  Oxford  lawyers  on  the  nccaaion  of  a  royal  viiiit  in  1S09. 
AlbeTicna  Gentilii  waa  the  Regiui  profeMor.  atid  the  topic  viw  n  ti)Torit» 
one  with  him.  It  is  th6  anbject  of  Dl»p.  VI.  (pp.  Ta-9S)  in  liia  Ditpula-^ 
HoMtm  Dteaa  Prima,  Londlni,  WolAns,  1587,  aa  exceeding^  Tare  book." 
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meat  of  da^B;  tlie  phrase  was  that  "the  calendar  web  part 
of  the  lav  of  England;"  and  so  it  wae  said  of  "the 
almanac." '  In  the  multitude  and  multiplicatioQ  of  saints 
and  saints'  days,  and  the  intilcacies  attending  upon  the 
notion  of  movable  feasts,  and  the  arrangement  of  the 
Council  of  Nice  fixing  Easter  by  the  relation  of  the  moon 
to  a  certain  date  in  Uarch,  it  was  do  easy  matter  to  find 
out  the  details  of  the  calendar  for  any  given  year;  so  that 
the  courts  were  assisted  by  written  and  printed  tablea 
of  more  or  less  authority.  In  the  Black  Book  of  the 
Exchequer  there  is  preserved  a  calendar  and  a  list  of 
dominical  letters,  dating  back,  perhaps,  as  far  as  1187.* 
This  may  well  have  been  the  ofQcial  memorandum  of 
the  Exchequer.  Since  the  courts  found  it  convenient  or 
necessary  to  rely  upon  such  tables,  the  notion  of  taking 
judicial  notice  of  the  order  of  days  was  easily  transferred 
to  the  table  which  set  it  forth.  In  1493-4,  on  a  writ  of 
error,  a  question  arose  over  the  continuance  of  a  case  to 
the  Monday  before  St.  Boniface's  day.  There  was  only 
one  St.  Boniface  in  the  "  mertlage, "  and  apparently  only 
one  was  generally  recognized;  but  in  the  printed  calendar 
there  were  two.  The  court  finally  held  the  continuance 
good.  I  give  a  translation  of  this  early  case  in  a  note.  It 
is  curious  as  showing  an  early  reference  in  oar  reports  to  a 
priiUed  calendar,  and  as  showing  the  perplexity  that  such 
questions  might  cause  at  that  period."    In  1704,*  when  a 

'  Qneen  n.  Dyer.e  Mod.4I  (170S);  Page u.  Pancet,  1  Leon.  !13  (1587) ; 
a.  c.  Cro.  Elii.  327 ;  Co.  of  SUttonen  v.  Se^moiir,  1  Hod.  S56  (1677). 
;  BoDd'i  Handy  Book  of  I>st«a,  68. 

•  T.  B.9  H.  VII.  14,  1,  "A  writ  of  error  WM  bronght,  and  error  wm 
SMigned,  in  tbU  one  brought  an  ftction  of  debt  in  ■  court  whfcb  yrtu  granted 

•  IUrveyp.Bro«d.  8Mod.I59;  I.  c.iMM.  "The  Almuwck  to  go 
by  is  that  which  it  annexed  to  the  Common  Prayer-book."  Holt.  C.  J., 
in  Broagh  v.  Peikina, «  Mod.  Bl  (1703).  And  see  Tntton  d.  Darka,  5  H. 
*  N.  647 ;  Nixon  «.  Freeman,  ft.  693.  Nowadayi,  in  refernng  to  the 
almanac,  conrto  har«  at  linle  thongbt  of  any  particnlar  edition  aa  they 
haT«  when  they  dt«  tlw  Bible  or  Mtojf't  Fable*. 
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writ  of  inquiry  was  returnable  tres  Trinitatit,  and  was 
returned  ezecated  June  14,  which  was  on  Monday,  the 
by  patent,  uid  had  a  day  of  cDntinnaace  till  Monday  next  before  St.  Bom- 
Itea't  day ;  and  the  defeudant  [deaded,  .  ,  .  and  aa  Houda/  next  the  de- 
feudaat  appeued ;  tunnd  against  him;  and  attigned  for  error,  that  St 
Boaiface'e  day  was  past  before  Che  day  given  »■ '  Monday  next  before  St. 
Boniface.'  In  fact,  there  weie  two  St.  Boniface'i  days  in  the  printed  calen- 
dar, and  in  the  mertlage  only  one  Boniface.  IC  iraa  moved  whether  this 
be  enor  or  not.  Kingtmii.  Althongh  there  are  not  two  Bonifacea  in  every 
book.  If  there  be  two  Botii£»cea,  the  contiunance  is  good.  There  are  two 
in  Che  ealeadu ;  and  lo  tbe  coDCiniuuice  ii  good  and  will  be  referred  to 
tbe  Boniface  who  ia  to  cone  and  not  the  one  past.  There  are  diven 
Bsinta  who  an  not  in  the  caleDdor,  and  jet  a  coutinnance  to  anch  and  roch 
a  day  of  snch  anil  such  a  taint  is  good  if  anj  such  saint  there  be.  At  St 
Swithin  here  at  Winchaeter  ia  not  in  the  caleudai'  yet  a  coutinnance  to 
thia  day  ia  good ;  ...  for  if  the  day  be  known  there,  it  is  enoDgh  thongh 
it  be  not  in  the  calendar.  (Which  the  josticea  agreed  to.)  'lliey  aay 
there  are  a  hnndied  saints  who  are  not  in  the  calendar ;  people,  also,  heie 
in  the  Sonth  do  not  recognise  them ;  and  yet  the  continiuuice  to  one  of  the 
days  is  good.  Jnst  su  there  an  two  Bonifaces,  and  tlie  printed  calendar 
piovea  it.  Wherefore,  etc.  Hiataa  [argned]  to  the  contrary,  and  [said] 
in  the  mertlage  there  is  only  one.  Hdmbt  [C.  J.].  What  do  you  mesa 
by  this  merllagt  t  What  is  it  1  Hattoti,  It  ia  a  calendar  nnireraal  in  the 
chnich  of  this  realm,  which  prieeta  an  boond  to  keep,  and  no  other  (nUnt 
pluii) ;  and  altboogh  a  new  saint  were  canonized  beyond  aes,  there  in  no 
reason  why  people  are  bound  to  recognize  him ;  and  so  a  continuance  to 
snch  a  saint's  day  is  not  good.  So  here,  for  in  this  realm  there  is  ouly  one 
Boniface,  and  whether  there  are  [anywhere]  two  or  not,  I  know  not,  but 
it  seems  not,  for  he  is  not  in  the  mertlage.  The  printed  calendar  ia  not  to 
the  purpose, and  maybe  false;  and  maybe  there  are  two  Bonifaces  be- 
yond sea  and  only  one  in  England.  The  judges  sent  to  the  Common 
Bench  abont  the  matter.  BatAR  [C.  J.  C.  B.]  thought  the  continnance 
not  good  unless  two  BonUacea  were  recognized  in  England  and  in  the 
mertlage;  or  at  least  recognized,  for  the  printed  calendar  ia  of  no  author- 
ity. Tavuor  [Jnstice  of  the  C.  B.]  to  the  contrary.  And  we  were  in 
doubt  {/utmus  in  doatt).  Those  in  tlie  King's  Bench  held  the  continn- 
ance good."  I  have  followed  an  edition  of  1997;  the  Maynard  edition 
appears  to  have  various  misprints.  For  "mertlage"  see  Ducange; 
JUartHaffium  <t  MartiUgium,  and  MatrHogium,  pro  ifarigroiogium,  —  a 
martyrology,  i.e.  (aa  among  the  books  ordinarily  kept  Ih  charchee  and 
monasteries),  "a  calendar  in  which  were  set  againat  particular  daya  the 
uamea  of  the  euDta  and  martyn  b>  be  thereupon  commemonUed."  Hub- 
hack,  Evidence  of  Sncceaaion,  575.  For  getting  on  the  tnick  of  thia 
ecdeeiaatkal  alang  "mertlage,"  I  am  indebted  to  my  late  colleague 
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'day  after  the  retam  day,  the  court  held  that  they  must 
judicially  take  notice  that  trea  TrinitatU  was  on  a  Sunday, 
and  equally  although  it  was  not  assigned  for  error  on  the 
record.  "Holt,  C  J. :  At  the  Oouncil  of  Nice  they  made 
a  oaloulation  movable  for  Eaater  forever,  and  that  is 
received  here  in  England  and  becomes  part  of  the  law; 
and  BO  is  the  oalendar  established  by  act  of  Parliament. 
And  can  we  take  notice  of  a  feast,  without  telling  what 
day  of  the  mouth  it  is  ?  Shall  we  take  notice  of  it 
because  you  show  it  ou  the  record  and  not  when  we  see  it 
as  plainly  without  your  telling  ? "  There  are  also  cases 
where  courts  judicially  notice  any  common  almanacs  as 
being  accurate  souioes  of  information  for  such  facts  as  the 
time  of  the  setting  and  rising  of  the  sun  and  moon;  or,  as 
it  is  sometimes  pat,  these  courts  notice  without  proof  the 
facts  themselves.^ 

(c)  In  Srown  v.  Piper,*  on  an  appeal  in  equity  from  a 
Circuit  Court,  where  the  plaintiff  asked  for  an  injunction 
to  restrain  the  defendant  from  infringing  a  patent  for  pre- 
serving fish  and  other  articles,  the  Supreme  Court  of  the 
United  States,  having  in  this  case  the  duty  of  passing 
upon  foots  as  well  as  law,  reversed  a  decree  for  the  plain- 
tiff on  the  ground  that  his  invention  lacked  novelty. 
They  adverted  to  a  matter  of  fact  which  was  nowhere 
mentioned  in  pleadings  or  proof.  The  patent  was  for 
preserving  fish  and  other  articles  in  a  close  chamber, 
by  a  freezing  mixture  having  no  contact  with  the  atmos- 
phere of  the  preserving  chamber.  The  Supreme  Court 
called  to  mind  something  which  is  in  all  men's  knowl- 
edge as  being  old,  in  daily  use,  and  involving  the  same 
principle;  namely,  the  common  ice-cream  freezer.    Of  this 

Profeisoi  Child,  to  whoae  learning  aad.generMity  in  the  dk  of  it  his 
frienJa  were  often  ander  abligationn. 

1  People  V.  Chee  Kee,  61  Gal.  404;  State  n.  Morria,  47  Conn.  179; 
HnnalioweT  t>.  The  State,  55  Md.  1 1 ;  aliltr,  CoUier  e.  Noke»,  3  C.  &  K 
1018. 

*  Sin.  S.«7i  udKiPbiUipacDetiott.  lit  n.  8.  601. 
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and  of  the  preserratiTe  effect  of  cold,  they  aaid,  ve  take 
jadtoiitl  notice,  and  will  deal  with  it  as  iJE  set  up  in  the 
answer  and  fully  proved :  "  We  think  this  patent  was  void 
on  its  face,  and  that  the  court  might  have  stopped  short 
at  that  instrument,  and  without  looking  beyond  it  into  the 
answers  and  testimony,  sua  sponte,  if  the  objections  were 
not  taken  by  counsel,  well  have  adjudged  in  favoi  of  the 
defendant." 

(e)  A  few  years  ago,  the  Court  of  Appeals  of  New 
Tork/  on  the  question  of  whether  the  facts  would  sup- 
port the  verdict,  reversed  a  judgment  for  the  plaintiff  in 
an  action  for  personal  in  juries '  received  while  passing 
through  a  tunnel  on  the  top  of  a  freight  car,  in  the 
defendants'  service  as  a  brakeman.  The  height  of  the 
tunnel  was  considerably  lessened,  in  the  interior  of  it,  by 
an  arch  not  visible  at  the  entrance  but  beginning  two 
hundred  feet  from  it,  inside;  and  of  this  lessening  the 
plaintiff  had  no  notice.  Tha  injuries  appeared  to  have  , 
come  from  striking  the  plaintiff's  head  agaiust  the  arch. 
But  his  own  testimony  was  that  he  was  sitting  when  the 
accident  happened;  and  the  distance  between  the  top  of 
the  oar  and  the  inside  of  the  arch  at  the  top  was  four  feet 
and  seven  inches.  The  trial  judggjia^  tgltit  HT^fiJury 
tuat,  "If  th?  plaintiff  was.Bitiing  down,  it  is  for  you '£&^ 
say  whether  hia  head  would  reach  to  that  height."  After  " 
verdict  and  judgment  the  defendants  appealed,  and  the 
Court  of  Appeals  put  the  question  thus:  "Whether  we 
wUl  accept  that  finding  ...  or  whether  we  will  take 
judicial  notice  of  che  height  of  the  human  body  and  the 
measurements  of  its  separate  parts,  and  .  .  .  reverse  a 
judgment  that  is  based  upon  a  finding  clearly  contrary  to 
the  laws  of  nature."  In  proceeding  to  grant  a  new  trial, 
the  court  took  judicial  notice  that  the  average  he^^ht  of 
man  is  less  than  six  feet,  and  the  averse  length  of  the 
human  trunk  to  the  top  of  the  heail  is  leas  than  three  feet, 
and  tiiat  men  differ  in  height  mainly  from  a  difference  in 
»  Hnntw  r.  N.  T.,  0.  *  W.  Kj.  Co,  116  H.  Y.  6IB  (1B89). 
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the  length  of  their  lege ;  that  this  plaintiff  could  not  have 
struck  his  forehead  against  the  arch  while  sitting,  unless 
he  were  at  least  nine  feet  high,  and  that  there  is  no 
authentioated  instaaoe  in  human  history  of  aoj  such 
height;  that  while  the  plaintiff  may  have  been  a  tall  man 
and  tiie  jury  may  properly  have  acted  upon  their  inspeo- 
tion  of  him,  "a  fact  ao  rare  in  the  coarse  of  nature  should 
be  made  apparent,  in  some  way,  on  the  record. " ' 

So  far  these  cases  have  related  to  the  functions  of  the 
court.  Afi  regards,  however,  our  modem  jury,  the  same 
considerations  apply  to  them ;  for  now  they  also  are  judi- 
cial officers,  bound  to  act  only  upon  the  evidence  which  is 
given  to  them  under  the  eye  of  the  judge.*  But  as  the 
jury  is  bound  to  keep  within  the  restrictions  imposed 
upon  courts  by  the  principle  of  judicial  notice,  bo  also  it 
has  the  liberty  which  that  principle  allows  to  courts.  The 
circumstance  that  the  jury  is  a  subordinate  tribunal  does 
not  change  the  nature  of  their  office;  it  merely  subjects 
them  in  many  of  the  details  and  particulars  of  it  to  the 
dir^rtloii  of  Ae  jadg*.  We  find  tUs  priMtpte  mbmiaailj 
■soogniied  in  ou  law;  as  in  a  case  wbcre,  cm  an.  indiot- 

i3%e'5witar«^-ap6£fcS'"l«*T-   Might  ■«>*  the  btaJwmMji-ay 

kgivn  MOMBt  tewMihUdni  bk  podtioii,  ud  m  niniiK  hioMlf  mo- 
mwfrilj  a  fOot  at  t«ro  aboTe  his  Bitting  lioigliC  T  The  tunnel  M  Hi  «•- 
tnuKvmi  JiKr*  thaa  tonr  feet  hEgher  than  the  aich,  aad  seemed  to  allow 
Um  a  prad  maqjn.  Two  judges,  Bndley  and  Vann.  dinented,  <m  the 
greond  that  the  point  on  which  the  decision  tnms  "  was  not  spedficaU^ 
Tslaed  at  the  tiial,  and  it  does  not  neceraorilj  appear  that  it  might  not 
have  been  obTlated  if  it  had  been  so  raised  there."  On  a  leooad  trial  the 
brakeman  testified  that  "  he  rose  op  as  he  entered  the  tnnnel,"  and  a  new 
VMdict  for  the  plaintiff  yfn  not  distntbed.  It.  10  N.  T.  Snp.  795  (1890). 
»  "  A  jury,"  said  Mr.  Jnatice  Qrier,  speakinR  for  the  Snpreme  Court  of 
the  United  States  in  1890,  has  no  right  to  ssanme  the  troth  ot  anj  ma- 
terial fact  withont  some  eridence  legally  sufficient  to  eatabliah  it.  It  is 
therefore  error  in  the  conrt  to  InsCnict  the  jury  that  thej  may  flnd  a  ma- 
terial fact  of  which  there  is  no  evidence  from  which  it  may  be  legally 
Inferred."  Parks  v.  Ross,  11  How.  SSS,  373 ;  and  see  Schmidt  o.  Ina.  Co, 
IGn^,  SM.    This,  M  we  have  Been,  ii  a  modem  doctrine.    Su^,  110. 
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ment  for  tlie  Bale  of  intoxicating  liquor,  the  court  below 
refused  tlie  defendant's  request  for  an  instruction  that 
eridenoe  of  a  sale  of  gin  was  not  enough,  without  further 
erideooe  that  gin  was  intoxicating;  and  this  refusal  was 
sustained  on  exceptions.  Jurors,  said  Mr.  Justice  Metcalf, 
"are  allowed  to  act  upon  matters  within  their  general 
knowledge  without  any  testimony  on  those  matters."' 
On  the  other  hand,  the  restraining  operation  of  this  doc- 
trine was  applied  by  the  same  court,  a  little  later,  to  a 
question  about  the  character  of  witnesses.  The  plaintiff 
in  his  closing  a^oment  appealed  to  the  personal  knowl- 
edge of  some  of  the  jury,  that  the  general  character  of 
certain  witnesses  was  "so  infamously  bad  "as  to  make 
them  unworthy  of  belief;  but  the  trial  judge  instructed 
the  jury  that  they  could  not  act  upon  such  knowledge 
unless  it  were  testified  in  court;  and  this  ruling  was  sus- 
tained.* In  all  cases  where  a  jury  has  to  estimate  damc^es 
and  to  act  upon  expert  testimony,  their  power  is  recognized 
of  bringing  into  play  that  general  fund  of  experience  and 
knowledge  which  in  theory  la  always  imputed  to  them, 
and  on  which,  in  really,  they  must  in  all  cases  di-aw. 
This  was  formally  held  in  1881  by  the  Supreme  Court  of 
the  United  States,  in  a  case  where  experts  had  testified  to 
the  value  of  a  lawyer's  professional  services.*  And  the 
court  cited  with  approval  a  ease  in  which  Chief  Justice 
Shaw,  speaking  of  the  question  of  damages   in  trover, 

1  Com.  0.  Feckhani,  3  Onj,  514.  And  he  continued,  with  that  well- 
known  (ooeh  which  giTCB  chanctet  to  bii  opinioni:  "  Noweretjbodywho 
kaowi  what  gin  ia,  knowi  not  onlj  that  it  ii  a  liqnor,  but  aUo  Chat  it  !■ 
intoxicating.  And  it  might  as  well  have  been  objected  that  the  jnrj  conld 
not  And  that  gin  wai  a  liquor  wichoat  cTidence  that  It  wai  not  a  golid  ial>- 
itance,  aa  that  thej  conld  not  find  that  it  was  intoxicating  wStbont  testi- 
mon;  to  (how  it  to  he  mi.  No  jncj  can  be  mppoaed  to  be  so  ignorant  aa 
not  to  known  what  gin  ii.  Pioof,  theTsfore,  that  the  defendant  lold  gin 
ia  proof  that  he  gold  intoxicating  liquor.  If  what  he  sold  wai  not  intoxi 
etiing  Uqoor,  il  waa  not  gin."    Compan  Homo  v.  SilTeilock,  tupra,  tSOi 

*  Schmidt  s.  lu.  Co.,  I  On;,  Sa9,  631,  533. 

•  Head  F.  Hugiava,  lOS  U.  8. 45. 
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remarked:  "The  jary  may  properly  ezenise  their  own 
jadgment  and  apply  their  own  knowledge  and  experience 
in  regard  to  the  general  subject  of  inquiry.  .  .  .  The 
jury  vere  not  bound  by  the  opinion  of  the  witness;  they 
night  bare  taken  the  facts  testified  by  him  as  to  the  cost, 
qoality,  and  condition  of  the  goods,  and  come  to  a  differ- 
ent opinion  as  to  their  value."  The  operation  of  the  same 
principle  in  supplementing  evidence,  came  out  neatly  in 
a  case  where  woollen  goods  of  a  certain  value  had  been 
soaked  or  otherwise  injured  by  salt-water  and  soda  aah, 
and  no  admissible  evidence  waa  before  the  jury  going  to 
,the  precise  amount  of  the  damage-,  they  fixed  it  at  f  500; 
and  the  court  allowed  this  to  stand,  on  the  grouM  that 
they  could  not  say  but  that  the  jury  might,  "as  a  matter 
of  common  experience,"  find  the  damage  to  be  not  less 
than  the  amount  named.*  In  an  older- case  the  refined 
doctrine  is  pat  forward  that  a  jury  may  be  referred  to 
their  own  knowledge  of  facts,  when  once  they  have  been 
gufBciently  proved  by  admisBible  evidence,  in  confirmation 
of  this  evidence.' 

At  the  end  of  this  collection  of  instances,  illustrating 
the  application  of  the  doctrine  of  judicial  notice  through  a 
long  period  of  time  and  in  a  wide  variety  of  relationa,  I 
will  repeat  what  they  help  to  illnstrate,  that  this  topic  has 
its  proper  place,  not  in  the  law  of  evidence  or  of  plead- 
ing, or  in  any  other  particular  department  in  our  ordinary 
classification  of  the  law,  but  wherever  the  judicial  func- 
tion has  a  plaee.  And,  in  particular,  as  regards  the  law  of 
evidence,  that  the  question  of  what  the  judicial  tribunal 
may  or  must  take  knowledge  of  without  evidence  or  argu- 
ment, is  like  another  highly  important  question,  viz.,  what 
must  be  proved  in  order  to  sustain  any  particular  action; 
these  things  are  very  necessary  to  be  known  when  one 
would  apply  the  law  of  evidence,  but  they  must  be  learned 
elsewhere. 
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ni.  What  are  the  tbinga  of  which  jodioial  tribunals 
may  take  notice,  and  should  take  notice,  withuut  proof  ? 
It  is  possible  to  indicate  with  exaotness  only  a  part  of 
these  matteia.  Some  thii^  are  thus  dealt  with  bj  virtue 
of  express  statntoiy  law ;  some  in  a  manner  that  is  refer- 
able merely  to  precedent,  — to  the  actual  decisions,  which 
have  selected  some  things  and  omitted  others  in  a  way 
that  ia  not  always  explicable  upon  any  genersil  principle} 
others  upon  a  general  maxim  of  reason  and  good  sense, 
the  application  of  which  must  rest  mainly  with  the  discre- 
tion of  the  tribunal,  and,  in  any  general  discossion,  must 
rather  be  illustrated  than  defined. 

Courts,  then,  notice  without  proof :  — 

(1)  Matters,  whether  of  law  or  fact,  which  are  required 
by  statute  to  be  so  noticed,  as  certain  certificates,  and 
attestations  of  the  records  and  judicial  proceedings  of  the 
States  and  Territories;*  and  certain  volumes  or  printed 
sheets,  purporting  to  be  authentic  records  of  law,  whether 
domestic  or  foreign;  and  the  like.* 

(2)  They  notice  whatever  they  have  been  accustomed 
to  notice  in  this  way,  according  to  the  established  course 
of  the  common  law  and  the  practice  of  particular  courts ; 
as  the  authenticity  of  the  signature,  seal,  and  certificate 
of  a  notary  public,  when  this  certificate  purports  to  be 
given  in  the  discharge  of  his  ancient  international  function 
of  protesting  foreign  bills  of  exchange.*  The  recognition 
by  courts  of  the  international  relations  of  their  own 
country,  of  the  great  seal,  of  the  names  and  official  sig- 
natures and  public  acts  of  high  public  officials,  past  and 
present,  and  the  like,  may  come  under  thie  head.*  The 
administration  of  justice  is  carried  on  by  the  sovereign. 
The  sovereign,  in  the  lapse  of  time,  has  lost  something  of 

1  Hot.  St.  n.  8. 1.  905 ;  Pnb.  St.  Man.  c.  169,  i.  67. 

*  8ee  1  T&tI.  Et.  ■.  1937  for  illnstrationi  of  thia ;  Bradr  r.  Page,  SI 
CaLBS. 

*  AnoDTmoiu,  Holt,  SM,  >97 ;  Pierce  n.  IndMCh,  IOC  U.  S.  546. 

*  Weill  ».  Jackfon  Co.,  47  N.  H.  SSB. 
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his  conoretenesB,  whera  he  has  not  lost  it  all ;  bat  when  the 
king,  loDg  ago,  sat  personally  in  court,  and,  in  later  times, 
when  judicial  offioeis  were  in  a  true  and  lively  sense  tha 
representatives  and  even  mere  deputies  of  the  king,  it  was 
an  obvious  and  easily  intelligible  thing  that  courts  should 
notice  without  evidence  whatever  the  king  himself  knew 
or  did,  in  the  exercise  of  any  of  his  official  functions, 
whether  directly  or  through  other  high  officers.  The  same 
usf^es  of  the  courts  have  continued,  under  the  prevalence 
of  legal  and  political  theories  very  different  indeed  from 
those  just  mentioned;  ajid  it  is  not  to  be  wished  that  these 
usages  should  change.  Practical  convenience  and  good 
sense  demand  an  increase  rather  than  a  lessening  of  the 
number  of  instasoes  in  which  courts  shorten  trials,  by 
making  prima  facie  assumptions,  not  likely,  on  the  one 
hand,  to  be  successfully  denied,  and,  on  the  other,  if  they 
be  denied,  admitting  readily  of  verification  or  disproof.* 

Some  of  the  usually  stated  limitations  upon  the  power 
of  taking  judicial  notice  of  facts  are  only  explicable  on 
the  ground  of  precedent,  and  are  properly  to  be  referred  to 
this  head  of  the  established  practice  of  the  conrts.  It  is 
said  sometimes  that  courts  will  notice  the  different  coun- 
ties, but  not  that  any  particular  place  is  in  &  given  county, 
or  just  where  it  is.*  Cases  of  this  class  often  decide 
something  very  different  from  the  broad  principle  for  which 
they  are  cited;  but  in  eo  far  as  any  such  doctrine  as 
that  last  mentioned  is  true,  it  must  rest  merely  on  author- 
ity. The  refusing  to  notice  a  well-known  custom  of 
London,  in  Argyle  and  Hunt,*  is  to  be  regarded  in  the  same 
light. 

1  In  Peltiar'i  com,  58  Stats  TtibIr,  616  (1803),  Lord  Ensaboroiigb,  la 
sniniDiDg  up  to  the  jaiy,  aaid :  "  That  Napoleon  Baonnpart^  was  the  chief 
mttgiEtniM  and  flnt  connil  of  France  ii  admitted.  And  that  [Fiance  and 
En^and  were  at  peace]  ia  alao  admitted ;  and,  indeed,  thej  wera  capable 
of  eaay  proof  if  the;  had  not  been  admitted.  Their  notoriety  aeema  to 
render  the  actual  proof  Tery  nnneMsaarjr." 

*  Dejbel'a  case,  4  B.  Jb  Aid.  SIS ;  Bmne  ir.  Thompson,  S  Q.  B.  789 
BntBeei'n/ra,SIO. 

■  1  Stnnge,  187. 
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(?)  Coorts  notice  without  proof  all,  whether  faet  or 
law,  that  is  neoesaaiily  or  justly  to  be  imputed  to  tbem, 
by  way  of  general  outfit  for  the  proper  discharge  of  the 
judicial  function.  As  Lord  Mansfield  said  of  underwriters 
and  certain  usages  which  they  were  bound  to  know : '  "If 
they  do  not  kuow  them  they  must  inform  themselveB." 
Among  Buch  things  are  the  ordinary  usages  and  praotice 
of  their  courts;  the  general  principles  and  rales  of  the 
law  of  their  jntisdiotion;*  the  ordinary  meaning,  con- 
struction, and  use  of  the  vemacnlai  language;  the  ordi- 
nary rules  and  methods  of  human  thinking  and  reasoning} 
the  ordinary  data  of  human  experience,  and  judicial  expe- 
rience in  the  particular  region;  the  ordinary  habits  of 

(4)  And  then,  finally,  there  is  a  wide  principle,  cover- 
ing some  things  already  mentioned,  that  courts  may  and 
should  notice  withoat  proof,  and  assume  as  known  by 
others,   whatever,  as  the   phrase   is,   everybody  knows.' 

1  Nobis  V.  KeDDOWB7,3  Dong.  510. 

*  In  a  ifnat  propurtion  of  the  cases  that  come  before  the  United  Statet 
coorts  the;  maj  and  mnst  take  judicial  notice  o{  tbe  laws  of  any  State  ia 
the  Union,  m  well  as  of  the  United  States.  Hanle;  e.  Donoghoe,  116 
U.  S.  p.  «. 

*  '*And  Holt,  Chief  Jnntice,  laid,  that  the  wajr  and  manner  of  ttad- 
iuft  it  to  be  taken  notice  of ; "  Ford  v.  Hopkins,  1  Salk.  SSa.  In  Tarley  v. 
Thomas,  B  C.  ft  P.  103,  at  Niri  Friuji,  the  judge  took  notice  of  the  [Kngliah] 
nile  of  the  road,  to  tarn  to  the  near  hand,  and  mled  that  it  applied  to 
riding  aiirell  ai  driving.  Of  thii  mle.  Chrintian  remarked  in  1T93  (I  Bl. 
Com.  12th  ed.  74 n.);  "The  law  of  the  road,  namely,  that  hoiaes  and 
carriages  ahonld  pasa  each  other  on  the  whip  hand  .  ,  .  has  not  been 
enacted  by  the  legidstnre,  and  is  so  modern  that  perhap*  this  is  the  flrst 
time  it  has  been  noticed  in  a  book  of  law." 

*  In  Texas,  in  interpreting  the  statement  that  a  certain  person  "  had 
been  with  Sam  Honaton  most  of  the  time  and  with  Dary  Crockett,"  a 
conrt  lately  sud :  "  It  is  an  historical  fact  of  which  courts  mnxt  take 
Jndidal  knowledge,  that,  in  the  war  between  Texas  and  Mexico,  Sam 
Honston  held  a  high  military  office,  and  was  actively  engaged,  as  a  leader 
in  the  Texas  army."    Sargent  e.  Lavrence,  40  S,  W.  Rep.  I07li  (1897). 

In  Lnmley  v.  Oye,  S  £1.  &  Bl.  S66-7,  in  a  well-known  dissenting 
opinion  relating  to  ao  opera  singer,  Coleridge,  J.,  said :  '*  If  or,  I  thinb 
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The  application  of  such  a  principle  must,  as  I  have  said, 
leave  a  great  range  of  disoietion  to  the  courts;  only  in  a 
large  and  general  way  can  any  one  say  in  advance  irhat 
are  and  what  are  not  mattflrs  of  common  knowledge. 
Some  such  things  as  the  following  may  be  laid  down :  What- 
ever a  court  will  notice  without  proof  it  may  state  to  the 
jnry,  or  allow  to  be  stated  to  it,  without  proof.  Just  aa 
it  is  safe,  and  even  necessary,  to  assume  that  juries,  wit- 
nesses, counsel,  and  parties,  as  well  as  the  conrt  itself,  all 
understand  the  ordinary  meaning  of  language,  and  have 
enough  capacity,  training,  and  experience  to  conduct 
ordinary  business,  and  to  understand  it  when  it  is  talked 
about,  so  and  upon  like  grounds  it  Is  assumed  that  they 
all  know  certain  conspicuous  and  generally  known  ^ts, 
.  and  are  capable  of  making  certain  obvious  applications  of 
their  knowledge.  An  acquaintance  with  certain  great 
geographical  facts  will  be  assumed,  as  that  Missouri  is 
east  of  the  Rooky  Mountains,*  and  that  "such  streams  as 
the  Mississippi,  the  Ohio,  and  the  Wabash  for  some 
distance  above  its  confluence  with  the  Ohio,   are  navi* 


(Ml  it  be  tnccewfnUjr  contended  tbat  we  msj  Dot  take  judicial  cogniMtictt 
of  the  DAtnre  of  the  Mirice  spoken  of  in  the  declaration.  Jndgea  an  uoc 
necewarilj  to  be  Ignoi*nt  in  court  of  what  ereiybodjelie,  and  thej  them- 
eelTCs  out  of  eoort,  are  familiar  wit^  ;  nor  «m  tbat  nnreal  ifpoiance  coo- 
lidered  to  be  an  attribnte  of  the  Bench  in  early  and  atrict  times.  We 
find  in  tlie  Year  Books  the  judges  rearaning  aboot  the  ability  of  knighlB, 
esquiree,  and  gentlemen  to  inuntuii  themselvea  without  wa(^ ;  diado- 
guiihing  between  private  chaplains  and  parochial  chaplaina  Inta  the  na- 
ture of  their  emplojmenta ;  and  in  later  dajs  we  hars  Tentaied  to  take 
jodicial  cogsizaoce  of  the  moral  qnalitiei  of  BobinBon  Cnuoe'a  'man 
Friday'  (1  Dow.  P.  C.  672),  and  Aenop**  'froien  make'  (I!  Q,  B.  6a4). 
We  may  certainly  theratoro  take  upon  onraelvee  to  pronounce  that  a 
singer  at  operaa.  or  a  dramatic  artiate  tu  the  owner  and  manager  of  Her 
MaJMty'n  theatre,  ia  not  a  mator,  f<dealor  aut  alia*  tariau  within  either 
the  letter  or  the  spirit  of  the  Statute  of  Laborers  And  if  we  were  to 
hold  to  the  contrarj-,  as  to  the  profession  of  Garrick  and  Siddona,  we  oonld 
not  refnae  to  hold  the  same  with  regard  to  the  aiater  arts  of  Painting 
Sculpture,  and  Architecture." 
i-  Price  a.  Page,  Si  Mo.  SB. 
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gable)"  >  but  the  poiot  where  they  cease  to  be  navigable  ifl 
on  a  difEerent  footiog.  In  MasBaohosetts  it  is  held  that  a 
court  may  judicially  notice  that  the  Gonneotioot  Birer, 
abore  the  Holyoke  dam,  is  not  a  public  highway  £oz 
foreign  or  iaterstate  commerce.*  Certain  great  facte  ia 
literature  and  in  history  will  be  noticed  without  proof; 
e.  g.,  what  in  a  general  way  the  Bible  is,  or  .^Wop'a  Fables, 
or  who  Columbus  was;  but  as  to  partionlar  details  of  the 
contents  of  these  books  or  of  Colambos's  discoveries,  it 
may  well  be  otherwise.  A  knowledge  will  be  assumed  of 
the  natoie  and  effects  of  familiar  articles  of  food  or  drink 
in  ordinary  use,  and  an  infinite  number  of  like  matters. 
lUostrationB  of  this  abound  in  our  books;  some  bare 
already  been  given;  let  me  add  a  few  others.  Where  a 
tobacconist  was  indicted  for  illegally  keeping  his  shop 
open  on  Sunday,  and  sought  to  bring  himself  within  a 
atatnte  which  permitted  "the  retail  sale  of  drugs  and 
medicines,"  without  any  attempt  to  show  that  he  sold 
tobacco  as  a  medicine,  or  kept  his  shop  open  for  the  sale 
of  it  as  such,  this  evidence  was  excluded;  and  the  jury* 
were  chafed  that  "keeping  one's  shop  open  to  sell  cigars 
on  the  Lord's  Day"  would  support  a  conviction.  In  hold' 
ing  this  construction  right,  the  court  said:*  "Some  facts 

>  ITMderhonwr  v.  The  Buta.  SS  lud.  357. 

*  Com.  V.  King,  190  Mass.  2S1 ;  compue  Hurigan  v.  Cod.  Rir.  Co, 
1S9  Maas.  S80.  So  Id  Talbot  v.  HndaoD,  16  Onij,  41T,  434,  the  geo- 
gisphical  fetttnrea  of  the  Conconl  and  Sudbtn;  Rirei*  were  taken  to 
be  within  the  jodidal  cogDizBoce  of  the  court ;  ftr  Bigelow,  C  J. 

Id  The  MoDtello,  II  Wall.  411,  4U,  Field,  J.,  for  the  court,  remarki : 
"  We  are  sappoud  to  know  jndiriall;  the  principal  featnres  of  the  geof^ 
rsphj  of  ooi  conntij,  and,  u  a  put  of  it,  what  Btreams  are  pnblic  navi- 
gable waien  of  Che  Uoited  StatM.  Since  thia  caae  wa»  presented  wo 
have  examined,  with  Mone  care,  ■och  geographiee  and  historiei  of  Wie- 
comin  u  we  eonid  obb^n  from  the  libiar?  of  Congreu,  Co  atcertain.  if 
poaiible,  the  real  character  of  Fox  River,  and  to  render  the  fiction  of  (he 
law,  M  to  onr  lappaeed  knowledge  of  the  naTigable  itTeanis  in  that  Staw, 
•  reality  In  thla  eaee."  The  court  fonnd  itnelf  onable  to  decide  (hie  poiut; 
and  the  otee  waa  remanded  for  further  proceedings. 

■  Com.  r.  Manynaki,  149  Mate,  es,  per  EbowlCoD,  i. 
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are  bo  obTiona  and  familiar  that  the  law  takes  notice  of 
them.  .  .  .  The  court  has  judicial  knowledf^  of  the  mean- 
ing of  commoti  words,  and  may  well  rule  that  guns  and 
pistols  are  not  drugs  or  medicines,  and  may  exclude  the 
opinion  of  witnesses  who  ofEer  to  testi^  that  they  are,  .  .  , 
We  are  of  the  opinion  that  cigars  sold  by  a  tobacconist  in 
the  ordinary  way  are  not  drugs  or  medioiues,  within  the 
meaning  of  those  words  as  used  in  the  statute."  In  pass- 
ing on  the  coustituti Duality  of  a  prohibitory  liquor  law, 
the  New  York  Court  of  Appeals  laid  it  down  as  a  basis  of 
reasoning  that  "we  must  be  allowed  to  know  what  ia 
known  by  all  persons  of  common  intelligence,  that  intoxi- 
cating liquors  are  produced  for  sale  and  consumption  as  a 
beverage;  that  stioh  has  been  their  primary  and  principal 
use  in  all  ages  and  countries.  ...  It  must  follow  that 
any  .  .  .  legislation  which  .  .  .  makes  the  keeping  or 
sale  of  them  as  a  beverage ...  a  criminal  ofFence  .  .  . 
must  be  deemed  ...  to  deprive  the  owner  of  the  enjoy- 
ment of  his  property."  ^  On  a  like  question  in  the  Supreme 
'Court  of  Indiana,  one  of  the  majority  of  the  court  declared : 
"The  court  knows  as  matter  of  general  knowledge,  and  is 
capable  of  judicially  asserting  the'  fact,  that  the  use  of 
beer,  etc.,  as  a  beverage  is  not  necessarily  hurtful,  any 
more  than  the  use  of  lemonade, or  ice-cream."*  The  New 
York  Court  of  Appeals,  in  declaring  unconstitutional  an 
act  prohibiting  the  manufacture  of  cigars  and  tobacco  in 
tenement-houses,  said:  "We  must  take  judicial  notice  of 

1  WTnehuner  v.  The  People,  13  N.  T.  378, 387  (IBBB),  per  Comiitack,  J. 

*  B«ebe  D.  The  State,  6  Ind.  SOl,  SI9  {ISSS) ;  uid  m  Klsrae.  Tfaa  Stale. 
*S  Ind.  483.  declining  to  recognfie  Indiclsllj  that  commoD  brawert'  beer 
ia  IntoxicotiDg.  The  "etc."  quoted  in  the  text,  f^yea  gratt  powible 
•nlargement  to  the  doctrine.  The  una*  coort  jodicikU;  know*  that 
whUke;  ia  iatoxicating,  ud  sHom  a  jDiy  to  And  it  ao  npon  tbeir  Keneia) 
knowledfte  (Carmon  p.  The  State,  18  Ind.  450).  The  Saprarae  Conrt  of 
WiMOiuiQ  (Briffitt  V.  The  State,  bS  Wis.  39)  take*  jndidal  notice  that 
"  beei,"  when  the  word  u  naed  alone,  imports  strong  beer,  and  that  Bach 
beet  ia  intoxicating ;  aliler  in  the  New  Voik  Court  of  Appeab.  Blati  p. 
Bohrbach,  IIG  N.  Y.  450  (1889). 
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the  nature  and  qualities  of  tobacco.  It  has  been  in  gen- 
eral use  among  civilized  men  for  more  than  two  centurieB. 
It  is  used  in  some  form  by  a  majority  of  the  men  in  this 
State,  by  the  good  and  bad,  learned  and  nnleamed,  the 
rich  and  the  poor.  Its  manufacture  into  cigars  is  per- 
mitted without  any  hindrance,  except  for  revenue  pur- 
poses, in  all  civilized  lands.  It  has  never  been  said  .  .  . 
that  its  preparation  and  manufacture  into  c^rs  were 
dangerous  to  the  public  health.  We  .  .  .  are  not  able  to 
learn  that  tobacco  is  even  injurious  to  the  health  of  those 
who  deal  in  it,  or  are  engaged  in  its  production  or  manU' 
factnre."  *  So  a  court  will  notice,  without  pleading  or 
proof,  that  a  pile  of  lumber  is  likely  to  attract  children  to 
play  abont  it ;  *  what  is  and  is  not  likely  to  frighten  horses 
of  ordinary  gentleness;*  that  photography  is  a  proper 
means  of  producing  correct  likenesses ;  *  what  are  the 
"nature,  operation,  and  ordinary  uses"  of  the  telephone;' 
what  is  the  meaning,  upon  a  parcel,  of  C.  0.  B. ;  *  that 
steamboats  (first  used  in  1807)  were  in  1824  freely  employed 
in  transporting  merchandise,  and  not  merely  passengers;^ 

I  Jacob's  can,  98  N.  Y;  98,  113  {1885).  The  jndgea  lometimea  coTer 
ft  wide  mugs  in  thejz  leasoningB,  and  Mks  k  TCiy  great  deal  foi  granted. 
Bee,  t.  g.,  the  opinion  of  Chancellor  Walworth  on  ale  and  beer,  in  NsTin 
v.  L«dne,  3  Denio,  437 ;  that  of  Cbancelloi  Bland  on  treea  and  their  mode 
o(  growth,  in  Patterwui  v.  M^atuland,  8  Bland,  69 ;  and  that  of  Tanej,  ' 
C.  J.,  OD  negroM,  in  Dred  Scott  v.  Sandford,  19  How.  393. 

■  Spenglet  v.  WiUianu,  67  Miw.  1. 

•  State  o.  He.  C.  R.  B.  Co.,  S6  He.  309  i  Gilbert  ■>.  B'j'  Co.,  91  Mich. 
488,  a  aingolar  decisioa. 

*  Dddenook  e.  Com.,  7«  Fa.  St.  340;  Djwm  e.  N.  T.  A  N.  E.  R'7  Co^ 
S7  Conn.  9.  "  not  hitherto  passed  npon  bj  thin  court." 

•  Wolfe  V.  Mo.  Pac.  R'y  Co..  97  Mo.  473. 

*  State  D.  Intoxicating  Liqnon,  73  Me.  S78. 

'  GibboDS  ti.  Ogden,  9  Wheat.  1,  230.  Such  qnesCiont  relating  to  new 
inveDtionB  and  new  o^ges,  mast  often  be  answered  one  waf  at  one  time, 
and  in  a  different  wst  later  on.  In  Ex  parte  Powell,  I  Ch.  Dir.  501,  we 
find  the  English  Conrt  of  Appeal  declining  to  Rcognize  withont  proof  the 
existence  of  a  certain  custom  in  1673,  while  in  1881,iiiCrawcoDri>.  Salter, 
18  Ch.  I>It  30,  the  same  court  holds  it  to  be  now  so  well  known  that  the 
conrtit  must  jadieiaUj  noUce  it.    For  centuries  odz  oonrta  hare  noticed 
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that  B.  ^st-card  is  likely  to  be  read  by  others  than  the 
one  to  whom  it  is  addressed;  *  that  coupon  railroad  tickets 
foi  a  oontiDaous  journey  over  several  different  lines  were 
in  general  use  long  before  March  17,  188fi,  the  date  of  a 
certain  patent;  *  what  the  nature  of  the  bnalaess  of  a  mer- 
cantile ^ency  is;*  and  that  "habitual  drnnkenness"  as  a 
ground  for  divorce,  and  being  a  "  habitual  drunkard  "  as  a 
groand  for  punishment,  do  not  include  habitual  or  eommon 
excess  in  the  use  of  morphine  or  chloroform.* 

IV.  Some  discriminations  which  must  be  attended  to  in 
applying  the  principle  of  judicial  notice  should  now  be 


(1)  Sometimes  the  ultimate  foot  that  is  sought  to  be 
proved  is  noticed,  and  sometimes  it  is  the  trustworthiness 
of  a  certain  medium  of  proof,  and  not  the  thing  itself 
which  this  tends  to  prove;  as  when  a  notarial  seal  and 
signature  are  taken  without  proof,  or  the  certifieate  of  a 
registrar  of  deeds  or  other  public  official.  That  is  to  say, 
the  question  sometimes  conoems  an  evidential  fact  and 
sometimes  an  ultimate  one;  whichever  it  be,  it  is  governed 
by  the  same  principles.    When  the  statutes  of  the  United 

withont  proof  wbjit  the  terai  "  o'clock  "  Imporu ;  bnt  irben  we  read  (Black 
Book  of  the  Admimlt;,  1.  313,  note],  that  "  houra  of  the  clock  an  men- 
tioued  [in  certwD  records]  in  this  reigo  (Richard  11.)  for  the  flnt  time, 
on  March  S,  1390,"  we  are  remiDdsd  that  there  waa  a  time,  io  the  long 
annals  of  theas  coorta.  when  they  wonld  hare  refnMd  to  take  judicial  no- 
tice of  this  aoTelly.  In  130fi  (T.  B.  33-39  Ed.  I.  1%)),  a  defendant,  in 
seeking  to  remoTe  a  defsolt,  said  that  he  was  detained  b;  floods  at  a  cer- 
tain point,  Bt  nooQ,  the  dajr  before.  The  plaintiff  prajed  judgmeat  on  th« 
groand  that  the  defendant  wai  too  late  anj  way,  for  the  place  named  was 
fifteen  leognes  awaj,  and  it  wonld  bare  been  impoesible  to  get  there  in 

1  Robinson  e,  Jonea,  4  I^  R.  Ir.  391  (18T9) ;  and  as  to  Celegtanis,  Wil- 
liamson V.  Fleet,  L.  B.  9  C.  P.  393  (IB74).  Po«tcards  containing  certain 
objectionable  matter  are  declared  non-mailable  by  a  statute  ol  the  United 
SUt»  of  Sept.  S6,  I S88  (S9  St.  U.  S.  496). 

*  Eartman  o.  Chic.  &  N.  W.  S'y  Co.,  39  Fed.  Bep.  9SS  (C.  C.  N.  D 
Dl.  I8S9). 

>  Eaton  Co.  f.  Arety,  83  N.  T.  p.  34. 

*  Yonngs  c.  Toongi,  130  SL  S30;  Com.  n.  Whitney,  II  Cnah.  477. 
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States^  make  Little  &  Brown's  edition  of  the  laws  and 
treaties  competent  evidence  of  their  contents  "  in  lUI  the 
tribunals  and  public  offices  of  the  United  States  and  of  the 
sereral  States,  without  any  further  proof  oi  autbeutioation 
thereof,"  the  courts  are  requited  to  take  notice  of  a  certain 
medium  of  proof  as  being  sufficient.  Some  of  these  con- 
tents —  the  pnblio  acts  —  are  supposed  to  be  known  by  the 
judges  withoat  calling  for  evidence  of  them;  but  even  as 
regards  these,  their  discretion  ia  selecting  and  rejeuting 
modes  of  proof  is  here  restricted ;  they  cannot  reject  these 
Tolumes.  And  when,  in  an  interesting  case,*  it  was  held 
that  although  in  our  courts  English  statutory  law  is  matter 
of  fact  to  be  pleaded  and  proved,  yet  a  court  will  recc^pize 
printed  books  of  statutes  and  printed  reports  of  adjudged 
cases  shown  to  the  satisfaction  of  the  court  to  be  correct  — 
"books  of  acknowledged  or  ascertained  authority"  —  u 
competent  evidence  of  the  foreign  law,  we  perceive  the 
doctrine  that  the  court  may  take  judicial  notice  of  a  cer- 
tain means  of  proving  a  fact  when  it  cannot  take  notice 
of  the  fact  itself.*  The  doctrine  that  almanacs  may  be 
referred  to  in  order  to  ascertain  upon  what  day  of  the 
week  a  giveo  day  of  a  month  fell  in  any  year,  to  learn  the 
time  of  sunrise  or  sunset,  and  the  like;  and  that,  in  order 
to  prove  facts  of  general  history,  approved  books  of  history 
may  be  eonsulted,  may  also  be  regarded  as  illustrating  the 
taking  notice  of  the  authenticity  of  evidential  matters,  — 
of  certain  media  of  proof.*  But  often,  in  such  cases,  the 
truth  is  that  the  court  takes  notice  of  the  fact  itself  which 
these  books  authenticate;  and  wherever  that  is  so,  a  court 
may  refer  to  whatever  source  of  information  it  pleases,  — 
the  statement  that  it  may  consult  an  almanac  or  a  general 
history  being  only  an  nunecessary  and  misleading  speoifi- 

1  R.  8.  U.  S.  ■.  908. 

*  Tbe.PftWMhick,  SL(nreU,143. 

*  And  K>  in  Eoni*  b.  Smith,  14  How.  4S6-430. 

*  R.  I-.  Holt,  5  T.  B.  436  i  B.  IT.  Withera,  ^  446;  Thipajt  v.  Shephocd 
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cation  of  a  particular    Bort  of   doGnment   that  may  be 
examined.* 

(2)  It  is  to  be  observed  that  much  is  jadioially  noticed 
without  proof,  of  which  the  court  at  a  given  moment  may 
in  fact  know  nothing.  A  statute  may  have  been  passed 
within  a  few  hoars  or  days,  and  be  unknown  to  the  court 
at  the  trial ;  or  a  given  fact  as  to  the  international  relations 
of  the  government  may  not  be  in  fact  known,  as  in  a  case 
before  cited,  where  the  judge  informed  himself  by  inquir- 
ing at  the  foreign  office;*  or  the  general  meaning  of 
language,  where  the  expression  was  used  in  a  document  of 
many  years  ago,  may  not  be  known  to  the  court  without 
private  study  and  reflection.*  In  such  cases  not  only  may 
a  court,  as  indeed  it  must,  avail  itself  of  every  source  of 
information  which  it  finds  helpful,  but  also,  for  the  proper 
expedition  of  business,  it  may  require  help  from  the 
parties  in  thus  instructing  itself.* 

(3)  Taking  judicial  notice  does  not  import  that  the 
matter  is  indisputable.  It  is  not  necessarily  anything 
more  than  a  prima  facie  recognition,  leaving  the  matter 
still  open  to  controversy.  It  is  true,  as  regards  many  of 
the  things  which  are  judicially  noticed,  that  they  cannot 
well  be  snpposed  to  admit  of  question;  e.  g.,  that  Missouri 
is  east  of  the  Bocky  Mountains,  and  that  Hereford  boiders 
on  Wales;  but  the  doctrine  covers  much  else.  A.  seal 
which  purports  to  be  the  great  seal  of  any  State  may  in 

>  Gardner  r.  Tbe  Collector,  %  Wall.  499 ;  StaM  r.  Morria,  «T  Conn. 
179;  People  V.  Chee  Km,  ei  Cal.  40*.  In  thU  laat  caee  the  almanac  used 
waa  an  ordinarj  medical  adTerti^ng  almanac.  Dr.  Ajer'e.  And  eo  io 
Qnelcti'a  caw  (14  State  Trials,  1089)  conneel  aayt,  "We  eball  now 
(tbongh  there  be  do  neceeiit;  for  it)  prove  that,  ...  at  the  time,  .  .  . 
her  eacred  majeaty  and  the  King  of  Portugal  were  entered  into  a  itrlct 
alliance,"  etc  "  Upon  thii  Igoea  on  the  report]  two  London  Qaiettec  .  .  . 
were  prodnced  and  two  paragrapha  were  read." 

*  Taylor  V.  Barclay,  9  Sim.  313.  Compare  The  Montello,  ptr  Field,  J^ 
witpra,  303  n. 

■  Att7,-Gen.  v.  Dnblin.  36  B.  H.  469. 

*  School Di«t.v.lM.Ca,  101  U.8.4T2;  8teph.Dig.BT.,art. 59;  Maik- 
\ij,  Notee  to  Ind,  Ev.  Act,  49. 
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&ot  not  be  genuine,  and  80  of  the  certificate  and  seal  of 
an;  pablio  official.  A  sale  of  tobacco  and  cigars  may  be 
made  for  medical  pnrposeB,  although  ordinarily  it  is  not. 
In  very  many  oases,  then,  taking  judicial  notice  of  a  fact 
is  merely  presuming  it,  i.  e.,  assoming  it  until  there  shall 
be  reason  to  think  otherwise.  Courts  may  judioially 
notice  much  which  they  cannot  be  reqoired  to  notice. 
That  ia  well  worth  emphasizing,  for  it  points  to  a  great 
possible  nseftUness  in  this  doctrine,  in  helping  to  shorten 
and  simplify  trials;  it  is  an  instrument  of  great  capacity 
in  the  hands  of  a  competent  judge;  and  is  not  nearly  as 
much  used,  in  the  region  of  practice  and  eridence,  as  it 
should  be.  This  function  is,  indeed,  a  delicate  one ; '  if  it 
is  too  loosely  or  ignorantly  exercised  it  may  annul  the 
principles  of  evidence  and  even  of  substantive  law.  But 
the  failure  to  exercise  it  tends  daily  to  smother  trials  with 
technicality,  and  monstrously  lengthens  them  out. 

(4)  Another  thing  should  be  observed,  which  often 
escapes  attention,  namely,  that  the  thing  of  which  a  court 
is  asked  to  take  cognizance  without  proof,  sometimes  is  a 
totally  different  matter  from  what  it  appears  to  be;  so 
that  the  refusal  to  notice  it  is  misconceived  and  mis- 
quoted. Thus,  in  Phillips  on  Evidence,*  one  reads  that 
"  the  courts  .  .  .  will  not  take  notice  ...  of  any  par- 
ticular city;  as,  for  instance,  that  Dublin  is  in  Ireland." 
But  the  case  cited  for  this  decides  no  such  thing;  the 
question  was  whether  a  declaration  in  assumpsit  on  a  bill 
drawn  at  Dublin  for  a  certain  number  of  pounds,  etc., 
without  any  averment  to  show  the  facts  that  it  was  drawn 
in  Ireland  and  for  Irish  currency,  could  be  read  as  import- 
ing those  facts,  and  it  was  held  that  it  could  not.  "  It  is 
not  possible,"  said  Abbott,  C.  J.,  "for  the  court  to  take 

I  The  warning  ig  an  old  one,  Cmn  miiUa  ptttntvr  notoHa  qua  rtctra 
M<oria  RON  tunl,  prospieert  debet  judex  m  faid  rfuitun  ett  pro  notmio 
ncipial.    Calviniu  (i.  d.  1600)  ab  probati'o. 

■  Val.  L  4«6  (lOth  En£.  ed.),  c.  x.  ■.  1,  «Dd)  dting  Ktainaj  v.  Eine 
3B.&  Ald.30S. 
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judicial  notice  that  th«n  is  only  one  J>u6lin  in  tJte  world." 
Again,,  vheie  a  suit  vaa  broi^bt  in  Texas  on  a  promissory 
note  payable  st  Nev  Orleans,  and  no  averment  that  this 
New  Orleans  was  in  Ixmisiana,  the  defect  was  supplied  by 
other  matter  upon  the  record;  but  the  court  thought  that 
it  could  not  judicially  know  that  the  note  was  payable 
in  Looisiana.*  Everybody  in  this  country  knows,  to  be 
sure,  or  may  know  for  the  asking,  that  there  is  a  Kew 
Orleans  in  Louisiana;  but  few  eould  say  whether  there  be 
not  another  New  Orleans  in  some  other  State,  or  in  a 
dozen  of  them.  In  like  manner,  in  an  English  caaej  on  a 
motion  to  set  aside  the  service  of  a  summons,  as  not  con- 
forming to  a  stetuto  requiring  the  indorsement  on  it  of  the 
name  and  place  of  abode  of  the  attorney  suing  it  out,  the 
actual  indorsement  was,  "  Featherstone  buildings,  Holbom, 
in  the  County  of  Surrey;"  and  an  objection  was  made 
that,  upon  the  face  of  it,  it  was  irregular,  as  it  was  well 
known  that  this  place  and  street  were  in  Middlesex  and 
not  in  Surrey.  But  Wightman,  J.:  "I  cannot  take 
judicial  notice  that  there  is  no  such  place  in  the  County  of 
Surrey."*  Another  case,  in  which  an  English  court  is 
generally  quoted  as  refusing  to  recognize  without  evidence 
that  the  Tower  of  London  is  in  London,  may  illustrate  the 
need  of  scrutiny  and  discrimination  before  accepting  such 
paradoxical  statements.  The  case  was  on  a  rule  for  setting 
aside  a  nonsuit  and  giving  a  new  trial;  which  was,  in 
fact,  made  absolute  on  paying  costs.  But  the  court  refused 
to  do  this,  as  of  strict  right,  or  to  say  that  the  court  below 
ought  to  have  taken  notice,,  without  proof,  that  a  certain 
part  of  the  Tower  of  London  was  in  the  city  of  London, 
instead  of  being  In  Middlesex.     The  point  turned  upon 

1  Andrawa  ».  Hoxte,  5  Tex.  171.  ThiB  com  wm  cited  by  the  court  in 
Elite  V.  Park.  S  Tex.  305,  to  sappoct  the  holding  that  they  conld  not  take 
judidkl  notice  that  "  St.  Loniii,  Mo.,"  meiuit  St.  Lonie  in  Miwoeri ;  but 
that  waa  a  verj  diflereDt  thing,  and  Indefeniible.  IMce  c.  Page,  S« 
Ho.  63. 

*  HntDphnys  v.  Bndd,  B  DowL  1000.  And  so  Bajley,  J.,  in  Deybel'e 
case,  4  B.  &  Aid.  p.  MS. 
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the  fact,  that  althongh,  in  a  popnlai  aeaae,  much  of  London 
is  in  the  Coanty  of  Middlesex,  yet  much  of  it,  for  judieial 
and  political  purpoBes,  is  not;  and  the  line  was  said  to 
pass  through  the  Tower.'  The  decision,  therefore,  is 
merely  that  a  court  is  not  required  to  take  notice,  without 
proof,  of  th6  precise  boundary  line  of  a  county;  a  very 
different  thing  from  holdiag  that  they  cannot  and  should 
not  take  notice  without  proof  that  an  ohject  admitted  to  be 
the  famous  Tower  of  London  19  in  what  is  popularly  and 
generally  known  as  London.*  In  another  case  a  learned 
author*  seems  to  misconceive  the  scope  of  a  Maryland 
case.  "The  courts,"  he  remarks,  "have  refused,  more  or 
leas  capriciously,  to  take  judicial  notice  of  .  .  .  the  mean- 
ing qt  a  printer's  private  mark  to  an  advertisement,  thus, 
*  Oct.  13,  4t, '  as  indicating  the  date  and  term  of  publica- 
tion." But  on  referring  to  the  case  cited  for  this  state- 
ment we  find  that  the  court  was  not  declining  to  notice  the 
meaning  of  this  expression,  but  to  infer  from  the  use  of  it 
that  a  certain  advertisement  actuallif  wot  published  on  the 
date  named,  and  three  times  afterwards  —  where  the  ques- 
tion was  as  to  the  meaning  of  the  record,  in  determin- 
ing whether  a  mortgage  had   been  properly  foreclosed.* 

>  Bnne  e.  Thompson,  S  Q.  B.  TB9.  "  This,"  tajt  Coke,  in  the  Foarth 
ImtituM,  3&I,  "apoD  view  and  examinatian  was  found  oat  Mic  13  Jtc 
regii  [ISIS],  in  the  cam  at  Sic  Thomw  Overbary,  who  wu  panned  \a  a 
chamber  in  the  Tower  on  the  west  part  of  that  old  w&ll."  What  ia  on 
the  west  of  the  wall  U  said  to  be  in  London,  and  on  the  east  in  Hiddleoex. 
And  ao  Cok«,  Third  IqbL  136.  These  pasiagea  are  cited  by  counsel  in 
S  Q.  B.  78d.  See  Loftie,  Hiat.  London,  ii.  136.  "London,"  laid  Newton, 
C.  J.,  In  I44S  (Y.  B.  aa  H.  VI.  IS,  13),  "ia  an  entire  bodj  and  county  bj 
itaeU,  and  doea  not  reach  beyond  Temple  Bar.  And  Middlesex  is  an 
entin  conntj  and  cannot  be  in  the  franchise  of  London." 

*  Wharton  (Ev.  i.  a  339,  dote*)  evidently  miaconceii-es  the  decision, 
when  he  says  that  in  thi«  case  "  the  conrt  went  to  the  abanrd  extreme  of 
ncnaniEing  the  plaintiff  bernnae  he  did  not  prore  that  the  Tower  of  Lon- 
don was  in  the  city  of  London." 

*  Wade  on  Notice  |Sd  ed.),  a.  1417.  Hr.  Wade  hat  a  nsefnl  collection 
of  casM,  and  I  am  indebted  to  him  for  sereral  referencea. 

*  Johnson  v.  Robertson.  31  Md.  476. 
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Finally,  a  case  may  be  mentioced  under  this  head,  where 
a  hotel-keeper,  now  bankrupt,  had  hired  his  fomitore  from 
a  dealer.  The  fomiture  was  claimed  foi  the  creditors, 
ander  the  English  bankrupt  law,  aa  having  been  left  in 
the  credit  and  disposition  of  the  bankmpti  but  the  dealer 
claimed  on  the  ground  that  the  custom  of  letting  fumitore 
to  hotel-keepers  withont  passii^  the  title  to  it,  was, estab- 
lished and  generally  known.  The  court,  in  considering 
whether  they  could  take  notice  of  this  withont  proof, 
drew  attention  to  the  fact  that  the  real  question  was  not 
as  to  the  existence  of  the  custom,  but  whether  it  had 
existed  bo  long  and  had  been  so  extensively  acted  on,  that 
ordinary  creditors  of  the  hotel-keeper,  "the  wine  mer- 
chant, the  spirit  merchant,  the  brewer,  the  ordinary  trades- 
man of  his  town,  were  likely  to  know  that  it  exists."  * 

1  Exparit  PoweU,  1  Ch.  Dir.  SOI. 
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CHAPTER  Vra. 

PBEStrUFTIOHS. 

Whkn  a  learned  Italian  began  a  treatise  apon  Presump- 
tions three  hnndred  years  ago,  be  opened  with  these 
vords:  Jifateria  ^am  aggretauri  tumua  valdeutilu  est  et 
quotidiana  in  practica;  ted  e&nfuta,  inextricahUit  fere" 
These  words  of  Aloiatus  were  pnt  by  Best,  in  1844,  upon 
the  title-page  of  his  early  treatise  on  this  subject;  and 
in  the  minds  of  most  students  of  the  matter,  ^ey  hare 
always  found  a  lively  echo.  Without  entering,  now,  apon 
any  detailed  consideration  of  the  mass  of  legal  presump- 
tions, an  unprofitable  and  monstrous  task,  it  may  be  pos- 
sible to  point  oat  the  nature  and  the  place  of  this  topic  in 
our  law,  and  by  this  means  to  relieve  the  subject  of  much 
of  its  obscurity.' 

'  The  bart  eonaideiatfoa  of  the  sobject  of  premmptioiu  known  (o  um 
ia  fonnd  in  ta  article  in  6  Law  Mag.  348  {Oct.  1B91).  It  is,  I  think, 
Tci;  qneitioDBble  in  manj  puticnlan,  bnt  I  gire  the  main  part  of  it 
in  an  Appendix,  imfia,  iSi.  The  anthor  diamitM*  from  the  inbject  of 
evidence  proper  wliat  are  caUed  "  preenrnptiMw  of  fact "  and  alao  abaolnte 
"  presomptiona  of  law ; "  bat,  erroneonsly,  m  I  think,  be  regards  difpot- 
able  prenunptioni  of  law  not  merel;  as  a  p«rt  of  the  law  of  evidence,  bat 
as  the  moot  important  part  of  it,  Tlii«  writer  makes  the  ralnable  remark 
(ia/ra,  649)  that  "  preanmptioDa  of  law  cannot  conTeniently  be  treated  to- 
gether nuder  a  separate  head,  but  onght  to  be  set  forth  nnderthe  different 
(nbjecta  Co  which  the;  respectiTelf  belong."  J.  F.  Stephen  said  aomething 
nmilar  in  ISTS  (Introd.  to  Ind.  Et.  Act,  133),  and  again,  in  I B7S  (Introd. 
to  Dig.  of  Erid.) ;  bnt  he  still  retained  in  his  books  on  eiidenee  a 
nnmber  of  presiimpti<MU,  and  gave,  in  Article  One  of  his  Digest,  this 
definition  of  thelmn;  "'A  pieenmptioa '  means  a  role  of  law  that  courts 
and  jndgea  shall  draw  a  particnlar  inference  from  a  partlcnlar  &ct  or  from 
pHdcnlar  evidence,  nnleM  and  until  tli«  troth  <4  socb  hiference  la  dia- 
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1.  What  is  thfl  relation  of  preanrnptions  to  irhat  we  call 
the  "law  of  evidence."  They  are  ordinaiily  regarded  as 
belonging  pecnliarl;  to  that  part  of  the  law.  This  appears 
to  be  an  etroi;  they  belong  rather  to  a  mach  lai^r  topic, 
already  briefly  considered,  that  of  legal  reasoning,  in  its 
application  to  particular  subjects.  This  is  intimated  in 
the  last  clause  of  the  partly  qnoted  passage  from  Aloiatns, 
just  referred  to,  when  he  goes  on  to  say,  '^commKnitjue  est 
etjuriseonsultoriiua  et  rhetoribu*  in  genere  judtetali."  For 
reasoning  there  is  no  law  other  than  the  laws  of  thought. 

Presumptions  are  aids  to  reasoning  and  argumentation, 
which  assume  the  truth  of  certain  matters  for  the  purpose 
of  some  given  inquiry.  They  may  be  grounded  on  general 
experience,  or  probability  of  any  kind;  or  merely  on  polity 
and  convenience.  On  whatever  basis  they  rest,  they 
operate  in  advance  of  ailment  or  evidence,  or  irrespec- 
tive of  it,  by  taking  something  for  granted;  by  assuming 
its  existence.  When  the  term  is  legitimately  applied  it 
designates  a  rule  or  a  proposition  which  still  leaves  open 
to  further  inquiry  the  matter  thus  assomed.^  The  exact 
scope  and  operation  of  these  prima  fade  assumptions  are 
to  cast  upon  the  party  against  whom  they  operate,  the  duty 
of  going  forward,  in  argument  or  evidence,  on  the  particu- 
lar point  to  which  they  relate.  They  axe  thus  closely 
related  to  the  subject  of  judicial  notice;  for  they  furnish 
the  basis  of  many  of  those  spontaneous  recognitions  of  par- 
ticular facts  or  conditions  which  make  up  that  doctrine. 
Presumptions  are  not  in  themselves  either  argument  or 
evidence,  although  for  the  time  being  the;  accomplish  the 
result  of  both.  It  would  be  as  true,  and  no  more  so,  to 
proved ; "  anil  ha  ellQwed  k  place  in  the  law  of  e*tdeace  to  "  thoie  [pio- 
nunptioDB]  which  relate  to  fact*  merely  as  facta,  and  apart  from  the  par- 
ticDlarrighta  which  thej  constiCnte."  Heaeemsto  me,  here  and  elaewhero, 
to  hare  left  the  Rnbject  atill  in  coofn^ion,  bj  not  diicrimi Dating  hetwecn 
rnlea  of  reagonini;,  and  the  law  of  CTidence.  The  law  baa  no  mandamna  to 
the  logical  facnlty;  It  ordera  nobod;  to  draw  infennce*,  —  common  aa 
that  mode  of  exprewion la.  See,  e.  g.,  Anatin,  Jnrisp.  i.  507  (London.  4tb 
•d),  and  Beft,  Erld.  a.  S0«. 

I  Ai  n  abaolnte  pnmmptioni,  ae«  mfra,  SIT,  343  u. 
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say  tliat  an  inatanoe  of  jadioial  notioe  is  evidetice,  as  to  say 
that  a  preBumption  ia  evidence.*  FresumptiOD,  aasump* 
tion,  taking  for  granted,  are  simply  bo  many  names  for  an 
act  or  process  vhioh  aids  and  Bhortess  inquiry  and  ail- 
ment. These  terms  relate  to  the  whole  field  of  argument, 
whenever  and  by  whomsoever  conducted;  and  also  to  the 
whole  field  of  the  law,  in  bo  far  as  it  has  been  sliaped  or 
is  being  shaped  by  procesaes  of  reasoning.  That  is  to  say, 
the  subject  now  in  hand  is  one  of  universal  application  in 
the  law,  both  as  regards  the  subjects  to  which  it  relates 
and  the  persons  who  apply  it. 

Let  me  now  try  briefly  to  ezplitin,  illustrate,  and  make 
good  what  is  here  S3,id.  At  the  outset,  we  must  take 
notice  of  a  thing  whiob  easily  escapes  attention;  namely, 
that  much  of  tlie  substantive  law  is  expressed  presump- 
tively, in  the  form  of  prima  fade  rules.  This  evidential 
form  of  statement  leads  often  to  the  opinion  that  the 
substance  of  the  proposition  is  evidential;  and  then  to  the 
further  notion,  tliat  inasmuch  an  it  is  evidential  it  belongs 
to  the  law  of  evidence.  That  is  an  error.  In  a  reasoned 
body  of  law  like  ours,  much  of  it  comes  about  by  "  intend- 
ments." In  applying  statutory  law  also,  this  takes  place,* 
but  far  less  conspicuously  than  in  the  common  law.  If 
we  suppose  any  fundamental  proposition  of  the  substan- 
tive law,  0.  g.,  that  when,  in  negotiating  for  a  sale  of 
specific  personal  property,  the  event  X  happens,  with  tho 
intention  of  both  parties  to  sell  the  property,  the  sale 
actually  takes  place,  we  observe  that  this  comes  to  be 
attended  by  a  crop  of  subsidiary  nileB,  such  as  that  when 
T  happens,  this  necessary  intention  of  the  parties  presum- 
ably exists.*  The  question  of  intention  is  not  closed  to 
evidence  by  this  rule,  —  the  matter  lies  wholly  open;  but, 

1  8m  the  fvrj  qnettionsble  reaaoning  uid  condniilDiii  on  this  BQb}ect 
b  Cofltn  tt.  U.  8.,  IS6  U.  8.  433.    Compare  infra.  Appendix  B. 

■  For  exftinple,  fee  Powell  v.  KemptoD  Park  Co.,  [1897],  :l  Q.  B.  I4S. 

■  Blackbani.  In  hia  admtrable  book  od  Sale,  1ft  ed..  pp.  191-1S4,  fpvei 
two  meh  rnlM,  "  of  which  there  !■  no  trace  in  tbe  report!  before  the  tini* 
«f  LordElleiiboioiigh''(A.  d.  1803-18IS). 
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in  applying  the  law,  a  certain  prima  facie  eSeot  is  given 
to  particular  facts,  and  it  is  not  merely  given  to  them 
once,  by  one  judge,  on  a  single  occasion,  but  it  is  impute<l 
to  them  habitually,  and  by  a  rule  which  is  followed  by  all 
judges ,  and  reoommended  to  juries ;  and  even  laid  down  to 
juries  as  the  binding  rule  of  law.  Accordingly  the  sub- 
stantive law  gets  into  this  shape,  that  when,  in  a  negotia- 
tion for  a  sale  of  specific  personal  property,  X  happens, 
with  the  intention  on  both  sides  to  sell  the  property,  the 
sale  takes  place  then;  and  when  Y  happens,  this  intention 
presumably  exists.  Or,  to  put  it  shorter,  "  when  X  and 
Y  happen  in  a  negotiation  for  a  sale  of  specific  personal 
property,  presumably  the  sale  takes  plaoe."  Blackburn, 
in  stating  these  rules,  calls  them  rules  of  construction; 
that  is  to  say,  rules  of  the  substantive  law  designed  to  aid 
in  interpreting  words  and  conduct.' 

In  such  cases,  that  which  is  evidential  merely,  —  that 
is  to  say,  the  foundation  of  a  logical  inference  as  to  the 
existence  of  one  of  those  ultimate  facts  to  which  alone, 
in  the  first  instance,  the  substantive  law  annexes  its  con- 
sequences, —  has  itself  become  the  subject  of  a  rule  of 
substantive  law,  and  comes  to  have  certain  consequences 
directly  annexed  to  it.  By  the  expedient  of  making  the 
rule  a  prima  facie  one,  the  courts  may  have  seemed  to 
themselves  to  abstain  from  legislation,  and  to  be  keeping 
within  the  region  of  mere  administration  of  existing  law. 
And  yet  it  is  clear  that  this  is  true  legislation.  One  may 
occasionally  trace  it  until  it  ripens  into  open  and  con- 
fessed law-giving,  as  in  Dalton  v.  Angus.*  To  say,  as 
sometimes  happens,  that  in  such  oases  there  is  "a  rule  of 

'  "A  rule  ot  constnictioii  may  slinys  l»  ndnced  to  the  following 
form :  ceitain  woidg  and  expreMloiu  which  may  mcui  either  X  or  Y  shall 
prima  fade  be  Ukea  to  mean  X.  A  rnle  of  couttnictlon  alwaye  eoDtaina 
the  BBTing  cIbdm  ; '  Dnlen  a  contmj  iDteotioD  appear '  .  .  .  tbooKh  some 
mlea  aie  mni^h  BtronKei  than  othere  anil  reqatre  a  fttoater  force  of  intMi' 
tion  in  the  context  to  control  them."    Rawltiu,  WtUc,  PrefMe. 

*  fl  App.  Cae.  740]  S  OimdL  Br.  a.  539. 


^^ 
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law  that  courts  and  jndgea  shall. draw  a  particular  infer- 
ence," *  is  a  loose  and  misleading  expression ;  for  it  involves 
the  miaconoeption  that  the  law  has  any  roles  at  all  for 
oondaoting  the  process  of  reasoning.  It  would  be  accurate 
to  saj  that  the  role  of  law  requires  a  judge  to  stop  short 
in  the  process  of  drawing  inferences,  or  not  to  enter  npon 
it  at  all;  to  assume  for  the  time  that  one  fact  is,  in  legal 
effect,  the  same  as  a  certain  other.  The  rale  fixes  the 
legal  effect  of  a  fact,  its  legal  equivalence  with  another. 
And  it  makes  no  difference  in  the  essential  nature  of  the 
rule  whether  this  effect  is  fixed  absolutely  oi  prima  facie: 
it  gives  a  legal  definition.  Snoh  is  the  nature  of  all  rules 
to  determine  the  legal  effect  of  facts  as  contrasted  with 
their  logical  effect.  To  prescribe  and  fix  a  certain  legal 
equivalence  of  facts,  is  a  very  different  thing  from  merely 
allowing  that  meaning  to  be  given  to  them.  A  rule  of 
presumption  does  not  merely  say  that  such  and  suth  a  thing 
is  a  permissible'  and  usnal  inference  from  other  facts,  but 
it  goes  on  to  say  that  this  significance  shall  always,  in  the 
absence  of  other  circumstances,  be  imputed  to  them,  — 
sometimes  passing  first  through  the  stage  of  saying  that  it 
ought  to  be  imputed. 

I  have  already  said  that  the  nature  of  these  rules  is 
brought  out  when  they  ripen  from  being  a  mere  prima 
facie  doctrine  into  an  absolute  and  incontrovertible  one. 
The  familiar  doctrine  about  prescription  used  to  be  put  as 
an  ordinary  rule  of  presumption;  in  twenty  years  there 
arose  a  prima  facie  case  of  a  lost  grant  or  of  some  other 
legal  origin.  The  judges  at  first  laid  it  down  that,  if 
unanswered,  twenty  ^ears  of  adverse  possession  justified 
the  inference;  then  that  it  "required  the  inference,"  t.  e., 
it  was  the  jury's  duty  to  do  what  they  themselves  would 
do  in  settling  the  same  qnestion,  namely,  to  find  the  fact 
of  the  lost  grant;  and  at  last  this  conclusion  was  announced 
as  a  rule  of  the  law  of  property,  to  be  applied  absolutely.* 

1  Stephen,  Dif^.  Et.  art  I ,  deflniDK  "  PmDmptloii.'* 

■  Dklton  a.  Angus,  6  App.  Cat.  740 ;  Wallace  v.  Fletcher,  SO  N.  H 
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It  is  eTldent,  upon  refiection,  that  tlie  rule  wae  always  a 
rule  of  property,  — after  it  ceased  to  be  a  mere  statement  of 
a  permissible  ioference,  of  a  mere  truth  of  reason,  namely, 
that  this  was  generally  a  light  and  wise  conclusion. 
When  the  judges  advised  the  jury,  and  afterwards  directed 
them  as  a  matter  of  legal  duty,  to  find  a  lost  grant  under 
the  oircumstaaoes  indicated  in  the  rule,  they  were  indeed 
dealing  with  evidential,  secondary  facts,  and  they  adopted 
the  phraseology  of  reasoning  and  drawing  inferences. 
But  in  reality  they  were  laying  down  a  rule  of  policy* 
which  they  themselves  had  determined  to  apply,  and  which 
they  advised  and  directed  their  associates  in  administra- 
tion, the  jury,  —  their  co-ordinate,  and,  in  a  degree,  their 
subordinate  associates,  — also  to  apply;  a  role  which  made 
the  twenty  years'  open  and  uncontradicted  adverse  pos- 
session a  bar.  Such  advice  and  such  direction  is  natural 
and  desirable  when  a  presiding  learned  tribunal  is  instruct- 
ing an  nnleamed  one,  whose  action  it  has  the  right  to 
reviscj  for  the  administration  of  the  law  should  be  kept 
consistent.  In  such  cases  the  judges  accomplish,  through 
the  phraseology  and  under  the  garb  of  "evidence,"  the 
same  results  that  they  have  long  reached,  and  are  now 
constantly  reaching,  by  the  directer  means  uf  estoppel. 
The  modem  extensions  of  this  doctrine  broaden  the  law 
by  a  direct  application  of  maxims  of  justice,*  —  a  simple 

434;  3  Gny'B  Cum  on  Fropertf,  1ST  el$tg.i  Load.  &  N.  W.  Rj.  Co.  v. 
Com'n,  79  L.  T.  R.  639,  638,  per  Wills,  J. :  "  If  jou  ua  once  in  the  land 
of  preflnmptioDi  and  thing!  that  onght  to  be  BUppoaed  (althougb  genet- 
all;  ipealcing,  nobody  doea  roppose  that  they  really  exist),  I  do  not  see 
wh;  yon  ihonld  not  preaume  a  gtant  before  the  Katate  of  Quia  tmptorti 
M  well  aa  after." 

1  See  Lord  Blackbnm  in  Dalton  i>.  Angna,  6  App.  Cai.  BOB  ttteq.;  and 
Blackburn,  J.,  in  Bryant  v.  Foot.  L.  R.  S  Q.  B,  161,  177.  Compan  Lind- 
ley,  L.  J.,  in  Saanden  n.  Satudera,  [I89T]  P.  89,  94. 

*  It  ii  Bncb  tbinfc*  to  which  Mr.  Jnttice  Rtle  refen  in  a  flue  pDsnge 
when  be  speaka  of  Lord  Hansfleld  u  "  tnunng  the  law  npon  the  qaeatioo 
[of  copyrifcht  In  Millar  d.  Taylor]  to  iu  scarce  in  the  jnut  and  aaetnl. 
And  Lord  ManHfield'B  anthori^  in  thia  matter  ontweiglu  that  ol  Lorda 
Kenjoti  and  EUanboroitgli,  not  only  .  .  .  bat 
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method,  aod  worthy  of  any  judicial  trihuoal  which  rises  to 
the  level  of  ita  great  ofBce ;  and  yet  one  not  quite  in  har- 
mony with  the  general  attitude  of  the  common-law  oonrts 
and  their  humble  phiaaeology  in  diaolatming  the  office  of 
legislation.  But  inasmnoh  as  every  body  of  men  who 
nndertake  to  administer  the  law  must,  in  fitting  it  t?  the 
erer-changing  combinations  of  fact  that  come  before  them, 
oonatantly  legislate,  incidentally  and  in  a  subsidiary  way, 
it  is  best  that  this  should  be  openly  done;  as  it  is  in  the 
oantiona  teaching  out  of  the  principle  of  estoppel.  The 
same  thing  has  taken  place  by  presumptions,  only  it  was 
less  obrioua.  By  merely  handling  "evidence,"  and  fixing 
upon  it  a  given  quality,  the  judges'  disavowal  of  any  right 
to  make  the  law  has  seemed  to  moult  no  feather.' 

Let  me  trace  the  same  procesa  in  two  more  instances, 
(a)  It  is  a  rule  of  presumption  that,  in  the  absence  of 
evidence  to  the  contrary,  a  person  ahall  be  taken  to  be 
dead,  when  he  has  been  absent  seven  years  and  not  heard 
from.  That  is  a  modem  rule.  It  is  not  at  all  moderu  to 
infer  death  from  a  long  absence;  the  recent  thing  is  the 
fixing  of  this  time  of  seven  years,  and  putting  it  into  a 
rule.  The  faint  beginning  of  it,  as  a  common-law  rule,  of 
general  application  in  all  questions  of  life  and  death,  is 
found,  ao  far  as  our  recorded  cases  show,  in  Doe  d.  George' 
«.  Jesson,*  in  January,  1805.  Long  before  this,  in  1604, ' 
the  "Bigamy  Act"  of  Jamea  I.*  had  exempted  from  the 
•on  of  Lord  HaniAeld  Appear  to  ne  to  b*re  lonied  a,nj  from  that  •onice 
of  the  lair  to  which  he  hsUtnallf  resorted  with  endlew  beoeflt  to  hi* 
country."  Jeffei?!  o.  Boosey,  4  H.  L.  C.  p.  B7G.  See  Jamea  C.  Carter, 
"Tbe  Ftoilnce*  of  the  Written  and  the  tJiiwrJtteti  Law"  (New  York: 
Banki  ft  Brothen,  ISS9). 

,.'  E.  R.  Tbajer,  Jadicial  Legialatlon,  i  Harv.  L.  Bar.  173. 
'  «  Eait,  so. 
St  1  Jsc.  L  e.  II.    Bett,  Et.  s.  409,  note,  aeenw  (o  {ntimate  that 
maj  have  been  an  old  thing,  referring  to  Tbonie  c.  RolS,  in  Dyer'i 
(  report,  where  aomethlDg  i»  Mid  of  teveii  year*.    Bat  the  report  In 
Benloe,  86,  which  girea  the  record,  ahowt  that  the  time  wa*  leveral 
thi  Im*  than  aeren  yean. 
Of  Gonne  th«  famona  nmuber  leven  (the  leven  planeti,  MTen  wonden 
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scope  of  itg  piovifiions,  ajid  so  from  tbe  guilt  and  pnnisli- 
ment  of  a  felon,  (1)  those  who  had  married  a  Beoond  time 
v-hen  the  first  spouse  had  been  beyond  the  seas  for  seven 
yean;*  and  (2)  those  -whose  sponse  had  been  absent  for 
seven  years,  althoagh  not  beyond  the  seas,  —  "  the  one  of 
them  not  knowing  the  other  to  be  living  within  that  time." 
This  statnte,  it  may  be  noticed,  did  not  absolutely  treat 
the  absent  party  as  dead;  for  it  did  not  validate  the  second 
marriage  in  either  case.  It  simply  exempted  a  party  from 
the  statutory  penalty.  Again,  in  1667,  the  statute  of  19 
Car.  II.,  o.  6,*  "for  redress  of  inconveniences  by  want  of 

of  tlie  worid,  seven  dMdlj  mm,  mt«ii  deepen,  etc.]  wai  like);  to  be  fop- 
ever  inggeeCiiig  itaslf.  And  there  wen  ecclemndical  rolea  and  cwkom 
that  Du;  well  baT*  inggeited  the  time  nanied  in  the  Bigamj  Act.  In 
the  "excerptiomet"  of  Ecgbert,  aichbuhop  of  Toik  {a..  D.  794-766),  w« 
TMd  [Em.  124] ;  "  Canon  dictt,  Si  mnlier  diacn—arit  a  Tini  no,  deapicieiw 
•nm,  Qoleni  lerertere  et  raconciliari  vim,  peh  quutqne  sd  lepUm  annet 
earn  conaenan  epiacopi,  ipae  aUara  accipiat  nzaram.  .  .  .  "*  [Exc.  IS5] ; 
"  Item,  Si  cnjna  nxor  in  captiTitaletu  dncta  fnerit,  et  ea  redimi  non  poterit, 
prat  aMHR  MptiMam  alteiun  ttccipiat ;  et  »i  poitea  propiia,  id  eet,  prior 
moliei  de  captivitate  tetena  fnerit,  aodpiat  earn,  poateriorernqne  dimillat." 
And  M,  vice  verm,  if  a  hnaband  be  enalamd.  WilkliM,  Ceneilia,  i.  101, 
lOfr-log.  See  also  Hart'i  Ecc  Rcc  (3d  ed.)  I»4.  Some  Ave  centoriM 
later  than  thic,  howeTet,  it  wonld  aeem  that  no  aoch  rnle  goTeiTied  the 
coortt  of  common  law.  At  the  Eaater  Tenn,  in  1S03,  in  a  dower  com, 
where  the  qneation  waa  whether  the  proMedmga  ihonld  wait  nntil  tbe  son, 
a  minor,  came  of  age,  it  ia  set  np  that  there  1*  an  oldei  ion,  of  age  now. 
"  HstUda  [the  widow],  on  being  qneetioned,  mji  that  ihe  had  an  elder 
•on,  bat  a  certain  Abbot,  bit  nnde,  took  him  into  parta  acroaa  the  lea,  and 
for  aeien  jean  paat  she  baa  not  seen  bim,  and  abe  doea  not  imow  whether 
he  is  alive  or  not.  And  becaaae  ibe  doei  not  know  whether  her  eldest  son 
is  living  or  not,  it  Is  eonaidered  that  tbe  anixe  da  proceed,  became  Warin 
[the  infant]  baa  an  elder  brotber.  1  Set.  Civ.  P1eaa(Seld.  Soc),  case  156. 
And  in  1201,  at  the  Comieh  iter,  it  was  donbted  whether  an  alieence  for 
twentj  years,  nnheard  of,  joatified  tbe  ammiption  tliat  a  man  was  dead. 
1  Select  Civil  Pleai  (Seld.  Soc),  caae  IBO;  ib.  six. 

^  Without  MLjtog  anything  abont  a  knowledge  of  tbe  absent  party'* 
exiatence;  and  to  couitnwd  aa  making  anch  knowledge  Immaterial.  1 
Bale,  P.  C.  693. 

*  The  ordinary  citation.  In  the  "  Statute*  of  the  Be*lm,"  voL  8,  it  i* 
given  aa  18  &  19  Car.  U.  c.  II. 
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proof  of  the  deceaflea  of  persons  beyond  the  seas  or  absent- 
it^  themselrea,  upon  vbose  liveB  estates  do  depend,"  bad 
provided,  in  the  case  of  estates  and  leases  depending  upon 
tbe  life  of  a  person  vbo  should  go  beyond  tbe  seas,  or 
otherwise  abseut  himself  within  the  kingdom  for  sewn 
years,  that  where  the  lessor  or  reversioner  should  bring  an 
action  to  recoTer  the  estate,  the  person  thus  absenting 
himself  shonld  "be  accounted  as  naturally  dead,"  if  there 
should  be  no  "sufficient  and  evident  proof  of  the  life,"  and 
that  the  judge  should  "  direct  the  jury  to  give  their  verdict 
as  if  the  person  .  .  .  were  dead."  But  if  the  absent 
party  should  not  really  have  died,  provision  was  made  for 
a  subsequent  recovery  by  him.  The  effect  of  this  statute, 
then,  was  to  end,  in  a  specific  class  of  cases,  all  inquiring 
into  evidence,  by  a  certain  assumption,  or,  as  it  is  other- 
wise called,  presumption.  The  rule  fises,  for  the  purpose 
of  a  particular  inquiry,  the  effect  of  specified  facts; 
absence  for  seven  years,  unheard  of,  is  to  be  accounted,  aa 
regards  this  particular  inquiry,  the  same  thing  as  death; 
it  is  its  legal  equivalent. 

Kow,  very  likely,  in  practice,  similar  cases  may  have 
been  brought  within  "the  equity"  of  the  statute;  as  Chief 
Justice  Holt,  iu  1692,'  is  reported  to  have  "beld  that  a 
remainder-man  was  within  the  equity  of  that  law;"  but 
we  hear  of  uo  suggestion  of  a  general  seven-year  rule,  such 
as  we  have  now,  before  1805.*  In  the  case  of  Doe  d. 
George  v.  Jesson,*  there  was  a  rule  for  a  new  trial,  in  an 
action  of  ejectment,  which  turned  on  the  question  whether 
tbe  plaintiff's  lessor  had  entered  within  the  time  allowed 
by  the  Statute  of  Limitations;  which  again  turned  on  the 
time  of  the  death  of  the  lessor's  brother,  who  had  gone  to 
sea  and  had  not  been  heard  of  for  many  years.  The  Court 
of  King's  Bench  sustained  a  ruling  that  the  jury  must  find 

>  Holman  v.  Extou,  Cuth.  M6. 

*  See,  tor  ioRtuice,  Rowe  r.  HtulMid,  I  Wm.  BL  4M  (1T6!) ;  Dixon  o 
IHxon,  3  Bro.  C.  C.  510  <I798) ;  Lee  v.  Willcock.  6  Tei,  60S  (I80S). 

■6Eut,  sa 
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the  time  of  death  ae  well  as  they  oouM,  .  .  .  that  at  any 
time  beyond  the  first  sevea  years  they  might  fairly  presnme 
him  dead;  but  the  sot  hearing  of  him  within  that  period 
was  hardly  sufficient  to  aflord  that  presumption.  Obserre 
the  way  in  which  Lord  Ellenborough  pats  the  matter: 
"As  to  the  period  when  the  brother  might  be  supposed  to 
have  died,  according  to  the  statute,  19  Car.  II.,  o.  6,  with 
respect  to  leases  dependent  upon  lives,  and  also  according 
to  the  statute  of  bigainy  (1  Jac.  I.,  c.  2),  the  presumption 
of  the  duration  of  life,  with  respect  to  persons  of  whom 
DO  account  can  be  given,  enda  at  the  expiration  of  seveii 
years  from 'the  time  when  they  were  last  known  to  bs 
living.  Therefore,  in  the  absence  of  all  other  evidence  to 
show  that  he  was  living  at  a  later  period,  there  was  fair 
ground  for  the  jury  to  presume  that  he  was  dead  at  the  end 
of  seven  years  from  the  time  when  he  went  to  sea  on  his 
second  voyage,  which  seems  to  be  the  last  account  of 
him."  This  was  supporting  what  the  jury  had  done,  on 
the  simple  ground  that  the  jury  were  justified,  on  the 
analogy  of  the  two  statutes,  in  finding  death  by  the  end 
of  the  seven  years;  and,  moreover  Rooking  at  Mr.  Justice 
Booke's  mling,  which  was  not  questioned  upon  this  point), 
that  they  would  not  be  justified  in  finding  it  earlier.  It 
was  not  laid  down  that  they  ought  to  find  death  at  the 
end  of  seven  years,  or  that  they  must;  nor  was  any  rule  of 
presumption  put  forward;  nor,  as  I  say,  was  it  on  any  such 
point  that  the  ruling  below  was  questioned  ia  the  full  bench. 
In  1S09,  at  Xisi  Frius,^  in  an  action  against  a  woman  oa 
a  promissory  note,  she  pleaded  coverture,  and  proved  her 
marriage;  but  the  husband  had  gone  to  Jamaica  twelve 
years  ago,  and  it  was  a  question  how  to  prove  that  he  was 
now  living.  The  defendant  insisted  that  he  must  be  pre- 
sumed to  be  alive;  but  Lord  Elleoborough  ruled  that  evi- 
dence must  be  given  of  his  being  alive  within  seven  years. 
This  was  given,  and  the  defendant  had  a  verdict.  In  the 
other  case  the  aim  was  to  prove  death;  here,  life;  and 
1  Hopewell  t>.  De  Pinoft,  3  Camp.  113. 
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hete  the  ruling  was  that  a  court  cannot  aasnine  life  cow, 
Then  all  that  it  knows  is  that  the  party  han  been  absent 
and  uuheaid  from  for  more  than  seven  years.  Upon  the 
basis  of  these  oases,  there  soon  appeared  in  the  text-books 
on  evidencet  for  the  first  time  in  1816,  a  general  proposi- 
tion that  "where  the  issue  is  upon  the  life  or  death  .  .  . 
where  no  acconnt  can  be  given  of  the  person,  this  presump- 
tion [namely,  that  a  living  person  '  continues  alive  until 
the  oontrary  be  proved ']  oeases  at  the  end  of  seven  years 
from  the  time  when  he  was  last  known  to  be  living,  —  a 
period  which  has  been  fixed  from  analogy  to  the  statute  of 
bigamy  and  the  statute  concerning  leases  determinable 
upon  lives,"  *  In  this  form  the  matter  was  again  put  by 
Starkie,  ten  years  later,  in  the  first  edition  of  bis  book; 
and  by  Greenleaf,  and  so  by  Taylor.*  But  the  judges  as 
well  as  text-writers  got  to  expressing  what  had  been  put 
as  a  cessation  of  a  presumption  of  life  in  the  form  of  an 
affirmative  preeumption  of  death;  and  this  was  put  aa  a 
rule  of  general  application  wherever  life  and  death  were 
in  qnestion.  And  so  Stephen  puts  it : *  "A  person  shown 
not  to  have  been  heard  of  for  seven  years  by  those  (if 
any)  who  if  he  had  been  alive  would  naturally  have  heard 
of  him,  is  presumed  to  be  dead,  unless  the  circumstances  of 
the  case  are  such  as  to  account  for  his  not  being  beard  of 
without  assuming  his  death."  This  rule  is  set  down  by 
Stephen  among  the  few  presumptions  which  be  thinks 
should  find  a  place  in  the  law  of  evidence.  Stephen  pub- 
lished his  Digest  in  1876.  Here,  then,  in  seventy  years, 
we  find  the  rale  about  a  seven  years'  absence  (1)  com- 
ing into  existence  in  the  form  of  a  judicial  declaration 
about  what  may  or  may  not  fairly  be  inferred  by  a  jury 
in  the  exercise  of  their  logical  faculty;  the  particular 
period  being  fixed  by  reference  to  two  legislative  determi- 

>  Phn.  Et.  i.  iSB(Bd*d.). 

>  Stukie,  Ev.  (l«t  ed.)  part  It.  p.  45B;  1  Qt.  £t.  s.  41 ;  1  Ta^L  Ev. 
(9th  ed.)  H.  SOO. 

■  TXg.  Er.  art.  ». 
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nations,  in  epeoifio  rases  of  a  like  question;  (2)  passing 
into  the  form  of  an  affirmative  rule  of  law  requiring  that 
death  be  assumed  under  the  given  circumBtanoes.  This  is 
a  process  of  judicial  legislation,  advancing  from  what  is  a 
mere  recognition  of  a  legitimate  step  in  legal  reasoning  to 
a  declaration  of  the  legal  effeot  of  certain  facts. 

In  Pennsylvania  it  is  possible  to  pnt  the  finger  on  the 
very  case  that  accomplished  this  legislative  stroke.  In 
1817  *  the  Supreme  Court  of  that  State  had  laid  down  the 
duty  of  a  jury  to  presume  death,  without  any  positive 
proof  of  it,  when  an  unexplained  absence  for  many  years 
is  shown;  but  they  refused  to  adopt  a  seven  years'  rule. 
"I  am  not,"  said  Tilghman,  C.  J.,  "for  fixing  aay  precise 
period  after  which  a  presumption  of  death  rises.  But 
here  fourteen  years  and  nine  months,"  etc.  But  twenty- 
two  years  later  the  same  court  adopted  the  English  rule, 
although  in  Feunsylvania  there  were  no  statotes  like  those 
in  England;  and  they  said:  "If  there  is  no  direct  decision, 
as  there  is  in  some  of  our  States,  it  is  because  there  has 
been  no  case  requiring  it.  There  is  such  a  case  now,  and 
the  principle  is  to  be  considered  as  definitely  settled."  ' 
In  some  States  this  rule,  or  the  like,  has  been  fiied  by 
statute;  but  it  is  no  less  well  established  in  others  where 
it  rests  not  upon  a  statute,  but  a  judicial  determination. 

(6)  Again,  the  nature  of  such  rules  and  the  way  in 
which  they  spring  up,  may  be  illustrated  by  a  short  series 
of  modern  cases  in  England.  In  applications  for  relief 
against  an  alleged  interference  with  ancient  lights,  the 
equity  courts  lay  down  the  test  that  a  new  erection  must 
not  render  the  honse  "substantially  less  enjoyable."  That 
is  the  legal  rule.  In  determining  whether  this  amount  of 
interference  exists  in  any  given  case,  it  was  thought  con- 
venient, in  1866,*  to  lay  down  an  auxiliary,  prima  fade 
rule,  on  the  analogy  of  a  recent  statute  for  regulating  the 

■  MiUer  v.  BeaMa,  3  8.  ft  K.  490. 

■  Barr  v.  Sim,  *  WhuMn,  150  (1839). 

■  SMdel  0.  Peii7,  L.  R.  3  Eq.  465,  per  Stiurt,  V.  C. 
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height  of  baildinge  on  streets,  so  as  to  prevent  the  daikeo- 
ing  ot  opposite  houses.  This  statute  had  required  that  no 
building  should  be  higher  than  the  width  of  the  street,  — 
so  as  to  leave  to  the  opposite  neighbors  an  angle  of  l^ht  of 
forty-five  degrees.  Acoordingly,  on  an  application  for  an 
injuaotioQ  against  continuing  a  neighboring  erection  where 
no  question  of  the  street  was  Involved,  the  Viee-Chancellor 
adopted  and  applied  this  same  rule,  adding  that  he  had 
heard  from  one  of  the  common-law  judges  that  thej  pro- 
posed, in  general,  to  act  on  that  principle.  Here  was  the 
starting  of  a  rule  of  practice,  —  of  administration ;  a  rule 
subsidiary  to  the  general  one  above  given,  —  a  rule  of  pre- 
sumption; namely,  that  iu  the  absence  of  evidence  to  the 
contrary  the  complainant's  property  is  not  substantially 
less  enjoyable  when  he  is  left  an  angle  of  forty-five 
degrees  of  light.  This  rule  had  a  oertain  amount  of  vogue; 
and  it  appears  to  have  been  creeping  into  the  position  of 
an  established  prima  fade  rule,  and  perhaps  something 
more.  But  iu  1873 '  the  Lord  Chancellor  Selbome  denied 
it  this  character.  "With  regard  to  the  forty-five  degrees, 
there  is  no  positive  rule  of  law  upon  that  subject  .  .  .  ; 
but  undoubtedly  ...  if  the  legislature,  when  making 
general  regulations  as  to  buildings,  considered  .... 
then  the  fact  that  forty-five  degrees  of  sky  are  left  unob- 
structed may,  under  ordinary  circumstances,  be  considered 
prima  facie  evidence  that  there  is  not  likely  to  be  material 
iajory.  ...  If  forty-five  degrees  are  left,  this  is  some 
prima  facie  evidence  of  the  light  not  being  obstructed  to 
such  an  extent  as  to  call  for  the  interference  of  the  court, 
—  evidence  which  requires  to  be  rebutted  by  direct  evi- 
dence of  injuiy,  and  not  by  the  mere  exhibition  of  models." 
But  even  in  this  dubious  form  the  suggestion  of  any  rule 
at  all  was  afterwards  repudiated;  and  we  find  the  Court 
of  Appeal  wholly  rejecting  it  in  1880.'    "It  is  no  rule  of 

1  Cit;r  of  Loaiaa  Breweij  Co.  tr.  Teaoaiit,  L.  R.  9  Cli.  S13. 
*  Ecc.  Com.  V.  Kino,  U  Ch.  D.  313 ;  §.  e.  28  W.  B.  544.    Sm  the 
gCMnI  etiticiauM  of  Brett,  L.  J.,  in  this  cue. 
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law," 8ud  Junes,  L.  J., "do  rnleof  evidence, no  presnnip- 
tioD  of  law,  and  no  real  presumption  of  evidence  except  of 
the  very  slightest  kind."  The  Lord  Josticea  Brett  and 
Cotton  also  denied  it  the  quality  of  a  rale  to  guide  either 
court  or  jury.  Here,  then,  is  an  abortive  rale  of  presnmp- 
tion,  the  beginning  of  which,  and  the  etkd,  we  can  easily 
trace.' 

The  characteristic  of  all  these  instances  is  the  same. 
Hatter,  logically  evidential,  has  become  the  subject  of  a 
rule  which  directly,  althongh  only  prima  facie,  annexes  to 
it  legal  consequences  belonging  to  the  facts  of  which  it  is 
evidence}  and  this  rale  takes  its  place  in  the  sabetantive 
law  as  a  sabsidiaij  proposition,  alongside  of  the  main  and 
fundamental  one,  as  an  aid  in  the  application  of  it.  Tbe 
law,  as  I  have  said,  is  always  growing  in  this  way,  through 
judicial  determinations;  for  the  application  of  the  ultimate 
rale  of  the  substantive  law  has  to  be  made  by  reasoning; 
and  this  process  is  forever  discovering  the  identity,  for 
legal  and  practical  purposes,  of  one  state  of  things  with 
some  other,  Hany  facts  and  groups  of  facts  often  lecot, 
and  when  a  body  of  men  with  a  continnons  tradition  has 
carried  on  for  some  length  of  time  this  process  of  reason- 
ing upon  facts  that  often  repeat  themselves,  they  cat  short 
the  process  and  lay  down  a  rule.  To  such  facts  they  aflix, 
by  a  general  declaration,  the  character  and  operation 
which  common  experience  has  assigned  to  them.  Relat- 
ing, as  these  declarations  do,  to  specified  facts,  and  gronps 
of  &cts,  and  certain  aspects  and  consequences  of  them, 
they  belong  to  that  part  of  the  substantive  law  which 
deals  with  these  particular  things;  and  as  has  been  truly 

1  Bee  &b.  Justice  Ecdmea's  iubneBting  commente  Qpcm  the  (nrli«r  euw 
Id  thii  aerin,  ComTDon  Idw,  12g.  Tbe;  had  ittrsctad  mj  BttcDtion  quite 
iDdepeDdeDtlf ,  and  I  now  remark  tar  the  first  time  (mnce  these  ruggn- 
tious  were  put  In  print)  that  he  had  ciMd  them  id  a  Nmilar  line  of  vrgit- 
meut.  Perh&pa  thii  U  odIj  ui  iUnatration  of  that  EDggeetimi  and  nim- 
nln*  foi  which  10  Diaii;  pereoDt  are  indebted  to  thu  excellent  bo(^ 
altboogb  the;  m^  luTe  forgotten  it. 
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remarked,*  they  can  be  onderatood  only  in  connection  vitli 
these  branches  of  the  law.  They  do  not  belong  to  the  law 
of  evidence.  When  it  is  eaid  that  if  penons  contract  for 
the  sale  of  a  specific  chattel,  it  is  presumed  that  ths  title 
passes;  and  that  when  a  man  Toluntarily  kills  another, 
without  any  more  known  or  stated,  it  is  presumed  to  be 
murder;  and  that  when  a  written  commanication  to 
another  is  put  in  the  mail,  —  properly  addressed,  and 
postage  prepaid,  —  it  is  presumed  that  the  other  receives 
it;  and  that  when  one  has  been  absent  seven  years  and  no 
knowledge  of  him  had  by  those  who  would  naturally 
know,  death  is  presumed;  in  these  cases,  rightly  con- 
sidered, we  have  particular  precepts  in  the  substantive  law 
of  60  many  different  subjects,  — of  property,  of  homicide, 
of  notice,  and  of  persons. 

In  this  way,  through  rules  of  piesumption,  vast  sectionB 
of  our  law  have  aocnmulated.  It  is  thus,  especially,  that 
Lord  Mansfield  and  others  conspired  with  the  merchants, 
and  transferred  their  usages  into  the  law,*  The  essential 
Latare  of  this  process,  as  I  have  said,  is  not  at  all  affected 
by  the  fact  that  these  judicial  conclusions  are  only  pre- 
sumptive, and  are  left  open  to  controversy.  That  is  not 
an  nnusual  form  of  legislation,  even  when  men  profess 
to  be  legislating. 

Let  me  show  this  by  a  few  instances  of  admitted  legis- 
lation  running  throi^h  a  dozen  centuries,  —  at  times 
attaching  legal  consequences  to  evidential  facts  absolutely, 
and  at  times  operating  contingently,  and  leaving  these 
consequences  open  to  counter  proof.  (1)  In  an  often- 
quoted  passage  from  the  laws  of  Ine,  Ring  of  Wessex  (a.  d, 
683-725),*  it  is  provided  that  "if  a  far-KM)ming  man  or  a 
stranger  journey  through  a  wood  out  of  the  highway,  and 
neither  shout  nor  blow  his  horn,  he  is  to  be  held  for  a 

*  Supra,  913  D. 

*  Campbell's  Lire*  of  the  Chief  Jtuticet,  ifi.  3T4-S77  (Londou  ed 
1874). 

■  Tborpe,  Aocient  Laws  and  lutitnWa  of  EDgland,  L  lis,  c.  iO- 
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thief,  either  to  be  slain  or  redeemed." '  (2)  In  the  lawa 
of  Cnut  (a,  d,  1017-1036)'  we  read  that  if  a  man  brin^ 
home  a  stolen  thing,  and  it  is  put  into  the  wife's  chest,  of 
whioh  she  has  the  key,  "then  she  is  guilty."  And  (3)  the 
laws  of  Ine  *  provide  that,  "  if  stolen  property  be  attached 
with  a  chapman,  and  he  have  not  brought  it  before  good 
witneeses,  let  him  prove  .  .  .  that  he  was  neither  privy 
(to  the  theft)  nor  thief  j  or  pay  as  wite  (fine)  zzxvi  shill- 
ings." To  be  found  thus  in  the  possession  of  stolen  goods 
was  a  serious  thing;  if  they  were  recently  stolen,  then 
was  one  "taken  with  the  mainour,"  —  a  state  of  things 
that  formerly  might  involve  immediate  punishment,  with- 
out a  trial;  and,  later,  a  trial  without  a  formal  accusa- 
tion! *  and,  later  still,  a  presumption  of  guilt  which,  in  the 
absence  of  contrary  evidence,  justified  a  verdict,  and  at 
the  present  time  is  vanishing  away  into  the  mere  judicial 
recognition  of  a  permissible  inference,  —  as  it  is  stated  in 
Stephen's  "Digest  of  Criminal  Law:"  "The  inferenca 
that  an  accused  person  has  stolen  property  or  has  received 
it,  knowing  it  to  be  stolen,  may  be  drawn  from  the  fact 
that  it  is  found  in  his  possession  after  being  stolen,  and 
that  he  gives  no  satisfactory  account  of  the  way  in  which 
it  came  into  his  poasessioD."  *    It  is  to  be  remembered,  of 

1  It  ia  ioUKatiDg,  in  view  of  Stephen's  deflnition  of  a.  prammptioii,  to 
find  him  [HUt.  Com.  Iaw,  L  61)  caUiag  (hit "  ft  preenmpdon  of  lav." 

*  Thorpe,  f.  419. 

*  Thorpe,  1. 119. 

*  Stanndford,  FL  Ci.  1T9b;  nipra,  71. 

*  Art.  308.  In  a  note  the  learned  author  addi:  "  Ai  to  the  rale  u  to 
recent  po«ewioD  of  stoleD  goods,  many  cane  hare  heen  decided  on  the 
(nbject  .  .  .  ;  bot  the;  eeem  to  me  to  come  to  nothing  bat  this,  that  e*ei7 
caae  depends  on  its  own  eircnmitwicee,"  etc  Probably  die  reaaoD  of  tb» 
eiiitance  and  penlstence  of  the  "  preeamption  "  to  which  Stephen  bam 
allndet  ia  found  in  what  I  have  intimated  in  the  text,  namely,  the  lung 
hUtorieal  root  that  the  thing  baa.^  It  ii  found  probably  in  all  lyitema  ot 
law.  See  the  opinion  of  Doe,  J.,  in  State  c.  Hodge,  50  N.  H.  Bia  For 
another  inMance  of  this  fading  away  of  snbatantiTe  law,  thiongh  rarioD* 
Magee,  into  mere  eridenee,  see  the  doctrines  as  to  tbe  crying  of  the  child, 
in  tenauc]' by  the  eurtes]'.    BraGton,f(^  436;  Co.  Lit.L  1,  c4, 1.35;  and 
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coarse,  that  the  old  modes  of  trial  —  the  ordeal,  the  oath, 
wager  of  law,  battle  —  differed  radically  from  ours.  In  a 
criminal  case,  when  a  man  was  charged  with  an  offence, 
,  he  might  be  punished  unless  he  cleared  himself.  He  was 
offered  a  certain  test,  the  oath  or  the  ordeal,  and  if  he 
came  out  of  it  well  he  was  cleared;  if  not,  he  was  pun- 
ished. With  us,  if  a  man  be  arraigned,  he  must  be  proved 
guilty.  If  we  say  that  now,  in  trying  a  man  regularly 
charged  with  crime,  be  is  presumed  innocent,  we  should 
correctly  intimate  the  old  system  by  saying  that  he  was 
presumed  guilty.  And  so  (4)  The  Assize  of  Clarendon 
(1166)  required  that  a  person  charged  under  the  oath  of 
twelve  men  of  the  hundred  aod  four  men  from  each  of 
certain  neighboring  townships  as  an  accused  or  notorious 
robber,  or  the  like,  should  be  tahen  and  put  to  the  ordeal 
of  water.*  (6)  By  Stat.  25  Jac.  I.,  c  27,*  it  is  enacted 
that  "Whereas  .  .  .  women  .  .  .  delivered  of  bastard 
children  .  .  .  secretly  bury  or  conceal  the  death  of  their 
children  and  ...  if  the  child  be  found  dead  .  .  .  allege 
that  the  said  child  was  bora  dead;  whereas  it  falleth  out 
sometimes  (although  hardly  it  is  to  be  proved)  that  the 
said  child  .  .  .  were  murdered  by  the  said  women  .  .  . 
be  it  enacted  .  .  .  that  if  any  woman  ...  be  delivered 
of  any  issue  of  her  body  ...  a  bastard,  and  .  .  .  endeavor 
privately  ...  so  to  conceal  the  death  thereof,  as  that  it 
compan  FIk.  Abb.  167,  ooL  S  (Ha  B  Ed.  L  a.  d.  IST6-T),  with  P)une'a 
csM,  8  Co.  34, 35 ;  I  Blackft.  Com.  IIT.    See  m/ro,  333. 

'  Stnbbe  (Select  Cbarten)  miMoncelTea  the  rigniflcuice  of  thii  when 
be  Mjs ;  "  The  ordeal  in  tbeee  drcninitancetf  being  a  reHmrca  fotlowing 
the  Terdict  of  ■  jatj  acqot^nled  with  the  fact  conld  only  be  applied  to 
tbooe  who  were  to  all  inteota  and  parpoeea  prored  to  be  gniltji."  No,  the 
onleal  wsa  itrictly  a  mode  of  trial.  What  may  dearly  bring  thli  home  to 
one  of  tbe  present  daj  a  the  well-known  fact  that  it.  gave  place,  not  long 
After  tbe  AmIm  of  Clarendon,  to  the  petit  jnry,  when  Henry  III.  bowed 
to  the  decree  of  tbe  fonith  Lataran  Conncil  (1315),  abolishing  the  ordeal. 
It  was  at  thia  point  that  oni  cnmbrons,  inherited  lyatem  of  two  joriea  in 
criminal  caaea  had  ita  ori|^D.    Supra,  37. 

*  ^  ti.  16S3 ;  modelled,  apparently,  od  an  edict  of  Henry  II.  of  France 
lit  15M,  Recutil  da  Axekimu  Lai*  Frwifaiiti,  xiii  4TS-3. 
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may  oot  come  to  light  whether  it  were  bom  alive  or  not^ 
but  be  concealed  .  .  .  the  said  mother  .  .  .  ehall  euffei 
death  aa  in  case  of  mnrder,  except  such  mother  can  make 
proof  t^  one  witness  at  the  least  that  the  child  .  .  .  was  ^ 
born  dead."  (6)  The  Puritans  of  Plymouth,  in  1671,* 
"Ordered,  that  the  accusation,  defamation,  or  testimony 
of  any  Indian  or  other  probable  oircumstanoe,  shall  be 
accounted  sufficient  oonviction  of  any  English  person  ot 
persons  suspected  to  sell,  trade,  or  procure  any  wine, 
cider,  or  liquors  as  aboresaid,  to  any  Indian  cr  Indians, 
unless  such  English  shall  upon  their  oath  clear  themselves 
from  any  such  act  of  direct  or  iudirect  Belling,  trucking, 
or  lending  of  wine,  cider,  or  liquors  to  any  such  Indian 
or  Indians,  and  the  same  counted  to  be  taken  for  convic- 
tion of  any  that  trade  any  arms  or  ammunition  to  the 
Indians."  A  difficulty  in  such  cases  was,  that  while  the 
matter  was  very  pressing,  yet,  according  to  the  ideas  of 
that  period,  they  could  not  swear  an  unconverted  Indian; 
they  seem  to  have  reckoned  the  Indiana'  god  to  be  the 
devil.*  And  the  only  way  to  handle  such  cases  as  they 
mentioned  in  this  law  — cases  of  very  imperative  urgency 
—  was  to  put  the  aocuaed  to  his  oath,  A  similar  require- 
ment of  "trial  by  oath"  was  formerly  made  in  Massachu- 
setts, in  cases  of  usury.  "It  seems  proper  to  remark," 
said  Chief  Justice  Shaw,  "that  trial  by  jury  has  been 
substituted  for  the  old  trial  by  oath  under  St.  1783,  c. 
56."  *  (7)  And,  finally,  there  is  a  common  enough  sort  of 
law  nowadays  that  runs,  «.  7.,  in  this  form;  whenever  an 
"injury  is  done  to  a  building  or  other  property  by  fire 
commnnioated  by  a  locomotive  engine  of  any  railroad 
corporation,  the  said  corporation  shall  be  responsible  in 
damages  for  such  injury,  unless  they  shall  show  that  they 
have  used  all  due  caution  and  diligence,  and  employed 
suitable  expedients  to  prevent  such  injury."* 

1  Plymouth  Colony  lawp,  290,  7. 

3  See  ^  Chapter  0/ Legal  Hiatorg  in  MatMa^ateOt,  9  Barr.  L.  B«t.  I,  & 

■  Little  D.  Rogen,  1  Met.  109, 

*  Oen.  8k  VeimODt,  c.  38,  b.  76,  dt«d  b  91  TT.  S.  p.  4M. 
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These  are  instancea  of  confessed  le^lation.  How  do 
they  differ  from  the. rules  of  presumption  established  by 
the  jodges  7  Neither  the  one  class  nor  the  other  belongs 
to  the  law  of  evidence.  Both  lay  down  rules,  whether 
absolute  oi  presumptive,  in  the  natnre  of  subBtantive  law, 
relating  to  the  various  subjects  dealt  with, 

III.  Perhaps  it  may  be  suggested,  as  regards  judicial 
roles  of  presumption,  that,  when  tested  by  the  rules  relat- 
ing to  special  verdiots,  they  appear  after  all  to  be  truly 
rales  of  evidence.  It  was,  indeed,  long  ago  held  that 
"request  and  refusal  to  deliver  [in  trover]  is  good  evidence 
to  prove  conversion;  but  if  it  be  found  specially,  it  shall 
not  be  adjudged  conversion."  *  And  yet,  the  judges  said, 
upon  demand  and  refusal  "it  will  be  presumed  that  he  had 
converted  it  to  his  ovra  use  and  therefore  Ma&itur  presump- 
tioni  doTieo  probetur  in  etmirariuin."  *  Coke,  on  the  same 
occasion,  declared  that  where  a  deed  of  feoffment  forty 
years  old  is  given  in  evidence  at  the  assizes,  and  it  appears 
that  possession  has  always  gone  with  it,  although  livery 
cannot  be  proved,  he  should  direct  the  jury  to  find  it,  "for 
it  will  be  intended;  yet  if  the  jury  should  find  these  facts 
specially,  we  cannot  adjudge  it  a  good  feoffment,  for  want 
of  livery."  '  And  so,  in  a  leading  modem  case,  as  regards 
the  doctrine  of  prescription  and  a  last  grant,  it  was  said 
by  a  distinguished  judge  that  "none  of  them  [certain 
jo^s]  meant  to  say  that  a  special  verdict  would  hare 
been  good  which  did  not  in  terms  find  the  existence  of  a 

>  Ag«nt>.Lule,Hattaii,lO.  And  tee  Amei's  Cwh  on  Torts  (Med.), 
891  ((  M7. 

*  Coke,  C.  J.,  !n  Inack  b.  Clarke,  I  Rolle,  tt  p.  131  (1B151;  and  w  ho 
had  Mid  in  Chancellor  of  Oxfonl'a  case,  10  Co.  93  b,  56  b  (IGlSj.  la  the 
Mulj  CMei  of  EaaoB  v.  Newman,  Cra.  El.  495 ;  b.  c.  Moore,  460  (1 595),  It 
wu  held  the  other  waj-.  In  the  jfreat  case  of  Isaaek  r.  Clarke,  the  coort 
wM  oqaally  divided  on  it ;  and  in  Baldwin  n.  Cole,  8  Mod.  SIB  (1704), 
Holt,  C  J.,  mid :  "  The  rer;  denial  of  gooda  to  bim  tbat  hatb  a  right  to 
demand  tlicm  i*  an  actoal  conversion,  and  not  onlj  evidence  of  It,  as  haf 
been  bdden." 

*  Inaek  v.  Clttk^  I  BoUe,  p.  132. 
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grant."  And  yet  there  ia  no  doubt  tliat  all  woald  agree 
that  a  lost  grant  was  presumed  in  the  sort  of  case  then 
under  conaideiation,  by  a  peculiarly  strong  rule.' 

In  reality,  however,  the  rules  foi  the  construction  of 
special  verdicts  afford  no  test  for  determining  the  nature 
of  rales  of  presumption.  From  the  nature  of  verdicts,  the 
jury  must  find  the  ultimate  facts  and  not  merely  the  evi- 
dence of  them;  they  must  do  their  own  duty  of  drawing 
conclusions  of  fact  from  the  evidence  and  not  leave  it  to 
the  court  to  do  it.  But  the  rules  for  the  constructiOD  of 
their  verdict,  for  determining  what  they  had  and  had  not 
found,  went  on  the  need  of  indulgence  to  juries,  and  on  the 
danger  of  subjecting  them  to  an  attaint  by  oonstructloD. 
These  rules  were  rigid  and  strict  in  favor  of  the  Jury. 
Pleadings  were  strictly  constraed  against  the  pleader;  but 
special  verdicts,  being  "the  words  of  laymen,"  were  more 
considerately  dealt  with.  "  It  is  a  dangerous  thing,"  «aid 
Chief  Justice  Hobart,  "to  oocstrue  a  verdict  larger  or 
otherwise  than  upon  a  sure  ground,  for  it  subjects  them  to 
an  attaint." '  It  is  not  fatal  that  they  be  argumentative, 
if  they  find  the  case  in  fact  clear  and  withoat  eqnlvoca- 
tions  to  common  intent.*  The  matter  is  well  summed  up 
in  Fulwood's  oase:^  "It  was  said  that  although  verdicts, 
being  the  words  of  laymen,  shall  be  taken  according  to 
their  meaning,  and  there  need  not  so  precise  form  in  them 
as  in  pleading,  yet  the  substance  of  the  matter  ought  to 
appear  either  hy  express  words,  or  by  words  equivalent 
or  tantamount,  so  that  there  ought  to  be  oonrenient 
certainty:  'trhioh  if  it  be  false,  the  party,  for  such  falsity, 
may  have  his  attaint."  It  is,  indeed,  true,  as  Doderidge, 
J.,  said  in  his  opinion  in  Isaack  v.  Clarke,  that  there  is  no 
sense  in  the  judges  telling  a  jury  that  they  ought,  on  their 
consciences,  to  find  a  demand  and  refusal  to  be  a  conver- 

1  Biett,  L.  J.,  in  Angaa  v.  Dalton,  4  Q.  B.  p.  421 ;  Hni  ».  CoraD. 
1  N.  T.  SIS. 

■  Dnncombe  0.  Wingfield,  Hob.  9S4,  963  (1633). 

*  Bomv.  H[uitiiigton,Vanghui,  66,79.      *  4  Co.  Mb,  63  b  (1590 -1} 
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sioQ,  and  yet  themeelves,  on  their  ccmacienceB,  adjudging 
otherwise.^  Bat  when  the  judges  lay  down  to  a  jar;  the 
accepted  doctrine  about  demand  and  refusal  in  trover,  they 
are  assuming  an  absence  of  other  evidence.  If  the  jury, 
in  their  special  rerdiot,  fiod  demaad  and  refusal,  and 
negative  other  facts  to  the  contrary,  their  verdict  may 
well  be  held  to  amoant  to  a  finding  of  conversion.  But  if 
they  do  not,  then  sound  principles  would  forbid  that  con- 
clusion. "We  must  read  all  facts,"  it  has  been  said,  in 
regard  to  a  similar  question,  "whether  in  a  pleading  or  a 
special  verdict,  or  agreed  statement  or  finding  of  facts,  in 
the  light  of  rales  of  law.  Presumptions  of  law  are  rules 
of  law,  whether  disputable  or  the  contrary.  If  the  dia- 
pntable  presumption  is  not  contradicted  or  removed  by 
avidence,  it  is  a  rule  of  law  to  be  applied  as  inflexibly  as 
a  presumption  that  is  iudispatahle.  ...  In  other  words, 
S  presumption  of  law  that  is  disputable,  when  not  changed 
by  evidence,  becomes  to  the  court  a  rule  indisputable  for 
the  case,  and  the  court  is  bound  to  apply  it."  *  And  so  in 
Faine's  case,*  in  a  question  involving  the  husband's  right 
as  tenant  by  the  curtesy,  a  special  verdict  found  that  "the 
eldest  dai^hter  .  .  .  had  issue  which  was  heard  cry  and 
died,"  —  avoit  ieme  oye  crye,  etc.  This  was  treated  as  a 
sufficient  statement  that  the  issue  was  bom  alive;  and  yet 
Coke's  report  (and  so  Co.  Lit.  296)  tells  ns  that  the  thing 
in  question  is  that  the  child  is  bom  alive,  and  "the  crying 
of  the  child  is  bnt  a  proof  that  it  is  alive."  * 

I  1  Bolle,  p.  131.'  TS'mt  raaoii  qne  doiu  dirromm  ti  jnron  qne  ila 
■Dr  loQT  conaciencei  doint  troTer  ceo  deBtre  uti  coDTenuOD  et  tamen  dodi 
adjadgeromnB  MiCerment  anr  noiWe  conscieucai  demenie. 

*  Kidder  v.  Stevens,  eo  CaL  414, 449,  p«r  Thoniboii,  J.  And  bo  John. 
■onuid  Trnnipei's  case  (163T),  ai  Tin.  Abr.  Trial  (A,  g>.  Land  ibid., 
TarioOB  caaea  in  taxt  and  margin,  ander  the  title  "  Special  Verdict.  What 
shall  be  a  good  TSrdict  b;  intendment." 

■  e  Co.  34  (198T);*.o.Audet«on,  184. 

*  8  Co.  34  (1S8T);  a.  c.  AndenoD,  184.  Compars  the  cnitoin  a*  to 
tithea  of  milk  in  Hill  v.  Vaax,  2  Salk.  655,  — that  the  psnoo  sboold  have 
all  the  mUk,  "till  a  j-onng  lamb  yeaned  should  he  heard  to  bleat." 

In  a  modem  case  (Hniph/  v.  Bennett,  68  Cal.  538,  531)  it  a  said, 
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Of  ccmrse  it  must  be  remembered  aliraja  that  many 
widely  different  thioge  are  called  "presumptions."  As 
regards  all  tbat  class  of  things,  thus  named,  which  are 
merely  judicial  recognitions  of  what  is  probable,  or  per- 
missible in  reasoning,  or  of  what  is  sufficient  to  support 
a  verdict,'  these  have  no  quality  of  substantive  law. 
Furthermore  judicial  rules  of  pTCsamption,  while  in  process 
of  gradually  growing  up  and  hardening,  may  have  differ- 
ent degrees  of  force  and  aooeptanoe  at  different  times ;  and 
it  may  well  be  that  as  matter  of  sound  administration  the 
judges  will  not  at  all  times  press  their  rules  and  practices 
equally  far,  or  as  fat  as  they  legally  might.  Special 
verdicts  are  to  be  read  with  reference  to  the  record,  and  to 
all  appropriate  considerations  of  sense,  reason,  and  law. 
It  is  not  necessary  to  assert,  nor  is  it  probable,  that  courts 
hare  always  observed  the  true  distinctions,  and  have 
always  abstained  from  pressing  caution  beyond  its  due 
bounds,  and  overdoing  technicalities.  But,  allowing  for 
all  this,  it  may  probably  be  laid  down  as  sound  in  prin- 
ciple and  not  contradicted  by  the  cases,  that  wherever  a 
jury  finds  facts  which,  according  to  the  rule  adopted  by  the 
judges  to  govern  their  own  conduct  and  to  be  laid  down 
to  a  jury,  are  stamped  with  a  prima  facie  quality,  the 
court  may  properly  read  a  special  verdict  which  conforms 
in  its  findings  to  all  the  suppositious  of  the  rule,  as  a 
finding  of  ultimate  facts.* 

"This  court  maj,  u  an  appellate  tnbnnal,  Infer  one  fact  from  snotber  in 
k  ipecial  Tenlict  u  a  flnding  of  facta,  where  the  re«n]t  it  determined  bj 
a  fixed  and  certun  mle  of  law."  Compare  Plnmmer'i  caaa,  Kelyng,  109 
(old  ed.)  i  Ooeby'i  case,  2  Lord  Raym.  1469 ;  The  Earl  of  Shrew«bnry'a 
caaa,  6  Co.  46 b,  SI  b  ;  Buncombe  v.  WiogfleM,  Hob.  SH,  Ml;  Lja  v. 
Wyn,  Bridftman.  132,  1,11;  B.  v.  Hiiffl?in»,  2  Strange,  881  (ITSO):  "It 
wonld  be  the  must  dangerona  tbitig  In  the  world  if  we  shonld  once  give  Id 
to  the  doctrine  of  inferring  facts  from  eTidence;  which  b  tbe  proper 
bneineu  of  a  jnrj  and  not  of  the  court."  Barmoad,  C.  J.,  in  diBCvaaiDfc 
a  apeclal  verdict.    Fabiui  v.  Wifton,  Sarile,  121,  123  (1S90),  per  Wind* 

1  See  eoramenta  on  Doe  d.  Qonrgt  r,  JeBson,  lupra,  321. 

■  See  Lord  Blackbnm'j  intimationa  aa  to  a  needleia  technicality  ia 
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IV.  I  have  been  speaking  of  rules  lelating  to  specilio 
facts  or  groups  of  facta.  But  BOmetimes  the  aappoaitions 
of  faot  or  the  sitoation  dealt  with  are  not  referable  to  an; 
one  branch  of  the  law,  but  spread  through  several  or 
throagh  all  of  them.  Then  you  hare  a  general  principle  or 
maxim  of  legal  leasdniog.  There  are  many  of  Uiese,  which 
pass  current  under  the  name  of  presumptions,  —  maxims, 
ground  rulea,  constantly  to  be  remembered  and  applied  in 
legal  discussion;  snoh  as  those  familiar  precepts  that 
omnia  prasumwntur  rite  esse  acta,  probatts  extremis  prcs* 
ntmuntur  media,  and  the  like.  Of  this  nature  also  ia  the 
assumption  of  the  existence  of  the  usual  qualities  of  humao 
beings,  such  as  sanity,  and  their  regular  and  proper  con- 
duct, their  honesty  and  conformity  to  duty.'  Often  these 
maxims  and  ground  principles  get  expressed  in  this  form 
of  a  presumption  perversely  and  inaccurately,  as  when  the 
rule  that  ignorance  of  the  law  excuses  no  one,  is  put  in 
the  form  that  every  one  is  presumed  to  know  the  law;* 
and  when  the  doctrine  that  every  one  is  chargeable  with 
the  natural  consequences  of'hia  conduct,  is  expressed  in 
the  form  that  every  one  is  presumed  to  intend  these 
consequences;*  and  when  the  rule  that  he  who  holda  the 
affirmative  must  make  out  his  case,  is  put  in  the  form  of 
prcBsumitur  pro  negante.  The  form  of  these  statements  is 
often  a  mere  matter  of '  convenience  or  habit;  it  means 
little.  In  whatever  form  they  are  made  or  ought  to  be 
made,  their  character  is  the  same,  that  of  general  maxima 
in  legal  reasoning,  having  no  peculiar  relation  to  the  law 
of  evidence. 

dealing  with  speciftl  rerdicta,  b  Dublin  Bj.  Co.  e.  Slatteiy,  8  App.  Caa. 
pp.  I304-S  ;  tapra.  S43  n. 

''  Dt  quolibet  AofliuM  prtEmnitur  quod  tU  boKut  kono,  dmte  pmbthir  in 
amtrariun.    Btacton,  foL  193. 

'  "  llieie  ii  no  pteaninptioii  in  this  connUj  that  STMybod;  knowa  th« 
law;  it  iTonld  be  coDtraiy  to  cummoa  aense  and  reason  \t  It  were  so." 
Hanle,  J^  in  Hartiiidale  v.  Falknet,  3  C.  B.  719.  8ee  Lord  Eshei,  in 
BUckbnm  v.  Yi^trrt,  17  Q.  B.  D.  5S3,  S56-6«S. 

*  a  Steph.  Hict.  Cr.  Law,  lU. 
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Y.  If,  now,  it  be  asked,  What  partioalai  effect  have 
rales  of  presnmptioa  in  applying  the  law  of  evidence  ? 
the  answer  seems  to  be  that  they  have  the  same  effect  (and 
no  other),  which  they  have  in  all  the  other  regione  of 
legal  reasoning.  Their  effect  results  necessarily  from 
their  charaoteristio  quality,  — the  quality,  namely,  which 
imputes  tQ  certain  facts  or  groups  of  faot  a  prima  facia 
significance  or  operation.  In  the  conduct,  then,  of  an 
argument,  or  of  evidence,  they  throw  apon  him  (gainst 
whom  they  operate  the  duty  of  meeting  this  imputation. 
Should  nothing  further  be  adduced,  they  may  settle  the 
question  in  a  certain  way;  and  so  he  who  would  not  have 
it  settled  thus,  most  show  cause.  This  appears  to  be  the 
whole  effect  of  a  presumption,  and  so  of  a  rule  of  pre- 
sumption. There  are,  indeed,  various  rules  of  presump- 
tion which  appear  to  do  more  than  this,  —  to  fix  the 
amount  of  proof  to  be  adduced,  as  well  as  the  duty  of 
adducing  it.  But  in  these  oases  also,  the  presumption, 
merely  as  such,  goes  no  further  than  to  call  for  proof  of 
that  which  it  negatives,  t.  a.,  for  something  which  renders 
it  probable.  It  does  not  specify  how  much;  whether 
proof  beyond  a  reasonable  doubt  or  by  a  preponderance  of 
all  the  evidence,  or  by  any  other  measure  of  proof.  From 
the  nature  of  the  case,  in  negativing  a  given  supposition 
and  calling  for  argument  or  evidence  in  support  of  it, 
there  is  meant  such  an  amount  of  evidence  or  reason  as 
may  render  the  view  contended  for  rationally  probable, 
ttut  beyond  that,  a  presumption  seems  to  say  nothing. 
When,  therefore,  we  read  that  the  contrary  of  any  par- 
ticular presumption 'must  be  proved  beyond  a  reasonable 
doubt,  as  ia  sometimes  said,  e.  g.,  of  the  "presumption  of 
innocence  "  *  and  the  presumption  of  legitimacy ,  it  is  to  be 
recognized  that  we  have  something  superadded  to  the  rule 
of  presumption,  namely,  another  rule  as  to  the  amount  of 

1  Staph.  Dig.  Et.  kit,  M.  "  PrMQinptton  of  Innocence.  If  the  com- 
mlwioii  of  a  orime  is  directlj  in  imne  in  anr  proceeding,  crinuiukl  or  dTi), 
it  msst  be  proved  bejond  muonable  doubt." 


s.,==»GoOglc 


PEESTTMPTIOSS.  337 

evideooa  which  is  needed  to  overcome  the  preBomptionj 
or,  in  other  words,  to  start  the  case  of  the  party  who  ia 
silenced  by  it.  A.nd  so,  wherever  any  specifio  result  is 
attributed  to  a  presumption  other  than  that  of  fixing  the 
duty  of  going  forward  with  proof.  This  last,  and  this 
alone,  appears  to,  be  oharaoteiistio  and  essential  work  of 
the  presumption.  It  is  the  substantive  oriminal  law  and 
the  substantive  law  as  to  persons  respectively  that  fix  the 
rule  about  the  strength  of  conviction  that  must  be  pro- 
duced in  the  mind  of  the  tribunal  in  order  to  hold  one 
guilty  of  crime,  or  to  find  a  child  born  in  wedlock  to  be 
illegitimate.' 

While  it  is  obvious,  then,  that  a  presumption,  i. «.,  the 
aasomption,  intendment,  taking-for-granted,  which  we 
call  by  that  name,  accomplishes,  for  the  moment  at  any 
rate,  the  work  of  reasoning  and  evidence,  it  shoald  be 
remarked,  as  I  have  said  before,  that  neither  this  result, 
nor  the  rule  which  requires  it,  constitutes,  in  itself  either 
evidence  or  reasoning.  This  might  seem  too  plain  to 
require  mention  if  it  were  not  for  Uie  loose  phraseology  in 
which  courts  sometimes  cba^e  the  jury,  leaving  to  it  in  a 
lump  "  all  the  evidence  and  the  presumptions, "  as  if  they 
were  capable  of  being  weighed  together  as  one  mass  of 
probative  matter.     The  error  is  not  limited  to  trial  courts.* 

I  PeopU  V.  Cumon,  139  If.  T.  39,  43,  47.  Bm  a  note  in  ChMnb«r> 
l»jne')  edition  of  Beit  on  ErideDce,  ■.  396,  in  which  mj  friend,  the  editor, 
has  here  and  ttiere,  bj  pSTminion,  dme  me  the  honor  of  a  quotation. 

*  See  Appendix  B  ibi  Home  notice  of  the  caw  of  Coffin  v.  D.  S^  196 
U.  S.  4SS,  in  which  there  is  preaented  a  wbollj'  nnteoable  exposition  of 
what  it  called  the  "preflmnptioii  of  innocence."  It  ii  Btnngelj  said  in 
thia  opiojon  that  "the  fact  that  the  preencaption  of  innocence  is  recog- 
niied  a*  a  presnmption  of  law  and  in  chacscteriied  bf  the  civiliauB  u  a 
jmmmptio  jurit,  demongtratei  that  it  it  evidence  in  favor  of  the  accosed. 
For  in  all  ijiteniB  of  law  legal  presamptionii  are  treated  u  evidence  giv^ 
ing  riia  to  leenlting  proof  to  the  full  extent  of  their  legal  efficacj."  See 
I'n/ra,  S68. 

The  operation  and  effect  of  mlei  of  tliie  sort  maj  be  seen  b;  observing 
the  method  of  the  jadges  in  one  or  two  caseiL 

In  au  interesting  caM  (Anderson  c  Morice,  L,  B.  10  C.  P.  609  [1B7G]) 


Digilzed  by  Google 


338  LAW  OF  EVIDENCE. 

Suoh  a  lemark  might  pasB  as  mereljr  a  loose  and  inaocn- 
rate  way  of  Baying  that  it  accompliAlieB  the  result  of  evi' 

when  a  ship  putlj  loaded  with  a  cargo  of  rice  had  nuik,  at  ber  anclion, 
in  port,  and  where  the  bnjers  were  Bning  an  nnderwritei,  the  qaeation 
wa»  wbethar  the  pluntiff  had  any  inanrable  intereet  in  what  waa  abowd 
at  the  time  of  the  lose ;  whether,  m  Blackburn,  J.,  put  it,  if  nDinsimd,  he 
would  have  Buffered  anj  loss  fnim  Che  ileatmction  of  this  rice.  In  reach- 
ing the  coDclosioa  that  he  wonld  not,  that  judge  reasoned  thns :  It  was 
the  plain  intentioii  of  the  patties  that  the  rice  aboold  be  at  the  plaintiff's 
risk  from  the  time,  at  anj  rate,  when  the  lading  waa  complete.  Each 
bag  may  hare  been  at  bis  risk  as  it  waa  pat  aboard,  if  this  was  the  inten- 
tion of  the  parties.  Bnt  there  is  nothing  to  indicate  that  the  pardes  had 
present  to  their  minds  any  snch  qnestios  as  that.  "  We  moat  collect  the 
intention  from  the  words  used,  applying  to  them  the  general  rules  which 
the  courts  haTe  from  time  to  time  adopted,  as  mlee  to  enable  them  to 
■acsTtain  the  intention."  Now  it  is  a  rule  that  preanmably  title  does  not 
pass  before  the  seller  hai  done  what  the  contract  requires  of  him  in  order 
to  put  the  goods  into  that  state  in  which  the  bnjet  is  bound  to  accept 
them;  and  in  this  csae  completing  the  lading,  so  that  shipping  docu- 
ments conld  lie  made  ont,  aeema  to  be  a  thing  thna  required  of  die  Tendor. 
But  "  this  is  only  a  prima  facit  indication  of  intention,  and  ...  it  mnst 
yield  to  anything  snffldently  indicating  a  contrary  intention."  Yet  noth- 
ing of  that  aort  appeara.  Biak  and  property  generally  go  together.  "  Wa 
.  .  .  proceed  on  the  ground  that  the  prima  fiutU  mte  of  construction 
\tapTa,  316]  is  tliat  the  parties  intended  that  the  risk  should  become  that 
of  the  bnyei,  when,  and  not  till,  the  whole  lading  was  complete,  so  as  to 
enable  the  shippers,  by  getting  the  shipping  docnineuts,  to  call  on  the 
bnyer  to  accept  and  pay  for  the  cargo ;  .  .  .  and  that  there  is  nothing  in 
this  contract  to  rebnt  the  presumption  that  such  was  the  intention." 

Here  we  hare  a  conclusion  of  tact  reached  by  applying  a  ^'na /ae/s 
mle  in  the  snbatantiTe  law  of  sale.  Supra,  aiS.  Compare  this  method 
with  that  of  Lord  Coleridge  at  the  earlier  atage  of  Ogg  c.  Shnter,  L.  R. 
10  C.  P.  ise  (ISTS),  where,  in  dealing  with  somewhat  related  qneetions, 
there  is  no  resort  to  any  prinut  facia  rule,  and  the  matter  is  treated  as  ona 
of  mere  intention,  "  on  a  balance  of  the  Tmrions  drcumstancM  on  one  sida 
and  the  other."  This,  whether  rightly  or  wrongly  applied  in  tlie  case 
just  referred  to,  is  the  method  spoken  of  bj  Bnller,  J.,  in  a  famous  passage 
in  his  flnt  opinion  in  Lickbarrow  o.  Mason,  S  Term  Rep.  63 :  "  We  find  in 
Snee  d.  Ftescott  that  Lord  Hardwicke  himself  waa  proceeding  with  great 
caution,  not  eatablishing  any  general  principle,  bnt  decreeing  on  all  the 
circumstances  of  the  esse  put  together.  Before  that  period  [17*3],  we 
find  that  in  conrti  of  law  all  the  eridence  in  mercantile  caaee  was  thrown 
together :  ther  were  left  generally  to  a  Jnry,  and  they  piodoced  no  SBtab* 
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'  deuce  or  leasoDiDg,  if  it  were  not  that  sometimea  jndgea 
go  on  to  declare  that  the  presumption  is  in  itself  bo  much 
probative  matter,  to  be  ireighed  as  against  other  probative 
matter,  i.  e.,  is  evidence  in  the  proper  sense  of  the  word, 
and  make  this  notion  the  basis  of  a  decision.  Such  an 
error  is  quite  too  grave  and  harmful  to  be  overlooked. 

VI.  The  disorimination  between  presumptions  of  law 
and  what  are  infelicitously  termed  presumptions  of  fact, 
however  important  it  may  be  in  pleading  or  elsewhere,  is 
one  of  no  special  signiticanoe  in  the  law  of  evidence;  for 
all  presumptions,  other  than  the  mere  non-technical  reoog- 
nition,  by  courts,  of  ordinary  processes  of  reasoning^  are 
the  subject  of  rules  of  presumption,  and  these  rules,  of 
whatever  varying  degrees  of  stringency  and  exactness  of 
application  they  may  be,  all  of  them,  belong  to  the  law 
and  are  rules  of  law.  They  may  or  may  not  be  enforced 
by  courts  in  granting  &  new  trial.*  But  the  essential 
character  and  operation  of  presumptions,  so  far  as  the 
law  of  evidence  is  oonoerned,  is  in  all  oases  the  same, 
whether  they  be  called  by  one  name  or  the  other;  that  is  to 
say,  they  throw  upon  the  party  against  whom  they  work, 
the  duty  of  going  forward  with  the  evidence;  and  this 
operation  is  all  their  effect,  regarded  merely  in  their  char- 
acter as  presumptions.' 

liahed  principle.  From  that  time,  we  all  know,  the  great  stndr  bu  been 
to  find  some  certsio  general  principles,  which  ahall  be  known  to  all  man- 
kind, not  onlj  to  rale  the  particular  caae  then  ander  consideration,  but  to 
MTTe  ai  a  guide  for  the  fatnre.  Most  of  ni  have  heard  these  principles 
stated,  reasoned  npon,  enlarged,  and  explained,  till  we  have  been  lost  iu 
admiration  at  the  strength  and  stretch  of  the  human  onderstanding." 

1  Supra,  3\3u.,  317,  3S6. 

'  Best,  Gt.  bs.  3U,  321,  3!3,  337.  "  We  find  the  same  presamption 
spoken  of  by  jadge» sometimes  as  a  presamption  of  law,  sometimes  as  a 
presumption  of  ^t,  sometimes  as  a  presamption  which  juries  should  be 
advised  to  make,  and  sometimes  u  one  which  it  was  obligator!'  on  them 
to  make."  The  discnasion  of  the  general  subject  of  presumptions,  in  oni 
books,  and  the  attempted  clBsaiflcatioDs,  are  for  the  most  part  singularlj 
ineffective.  See,  for  example,  the  works  of  Best  and  Matthews,  and  the 
ordina^  treatment  of  the  subject  bj  oar  courts,  a.  g.,  by  Scott,  J,  in  a 
Mond  opinion  in  Howe  d.  Barret,  IS  Mo.  SSB. 

*  Sapni,  336. 
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There  appe&i  to  be  two  main  conceptions,  namely:  ' 
(1)  that  of  BDCh  ptesumptions,  inteudmeiits,  assumptions 
(whether  or  not  they  be  founded  on  the  probative  quality 
of  the  facts  which  they  presuppose),  as  are  made  under 
a  requirement  of  law,  or  are  adopted  into  and  recognized 
as  part  of  the  law;  and  (2)  presumptions  not  thus  required 
or  recognized,  but  resting  merely  on  the  probative  quality 
of  the  facts  whieh  they  presuppose.  The  seven  years* 
presumption  of  death  ia  an  example  of  the  first;  of  the 
second,  any  ordinary  antecedent  probability  may  suffice  as 
an  illustration,  e.  tj.,  in  a  shipwreck,  in  the  absence  of  other 
facts,  the  probability  that  a  strong  man  who  was  a  good 
swimmer  outlived  his  companion,  a  feeble  invalid,  unable 
to  swim. 

These  last  ate  forever  reappearing  in  the  courts,  and 
receiving  recognition  there,  and  are  thus  coming  from 
time  to  time  to  have  the  character  of  legally  recognized 
presumptions.  That  which  is  regularly  presumed  in 
trials,  and  which  thus  gets  to  be  a  commonplace  of  legal 
reasoning,  becomes,  at  the  same  time,  the  subject  of  a 
legal  rule  of  more  or  less  deliniteness.  Any  such  presump- 
tion which  obtains  recognition  in  the  courts  and  is  regu- 
larly applied  by  them,  and  laid  down  to  juries  as  a  precept 
of  legal  reasoning,  may  properly  be  called  a  legal  pre- 
sumption, and  the  subject  of  a  legal  rule  of  presumption.^ 

1  There  ii  great  looaeneM  on  this  rabJMt  in  dealing  with  jnriea.  Id 
»n  impoitant  ciqtittd  trial  in  ManacbasettB,  Id  1830  (Com.  v.  Enapp,  9 
Pick.  496,  519),  it  ia  probable  that  grave  coiueqnuicea  (bllawad  fiom  thia 
■oit  of  error ;  far  too  ■erioiu  an  emphaaia  waa  lud  un  a  matter  of  merv 
ordinary  probabiiitj,  bj  lajiag  it  down  to  the  jorj  as  a  "  legal  preaninp- 
tion."  In  order  to  coD-rict  the  defendant,  in  die  caaa  referred  to,  it  wm 
eaaential  to  show  that  he  waa  preaent  at  the  murder  b/  agreement  with 
the  principal ;  or  with  hia  knowledge,  aiding  and  abetting.  He  bad  pre- 
viondyconapired  with  the  principal  otEender,  now  dmd  and  nnmnvicted,  and 
at  the  time  of  the  crime  waa  in  a  street  near  bj,  where  he  might  bare  given 
oc  acted  on  a  ugnal.  He  waa  therefore  "  preaent ; "  bnt  there  waa  no  evi- 
dence aa  to  hia  being  there  bj  agreement,  except  the  natural  prohabilitiea  of 
the  litnation.  The  conrt,  however,  charged  the  jnry  that  if  the  priaoner, 
being  a  coconapirator,  waa  where  he  conld  aid  at  the  time  of  the  mnider, 
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The  quite  modem  facility  in  using  the  contrasted  ■ 
phrases,  presumption  of  law  and  presumption  of  £aot,  has 
been  attended  ^ith  some  attempt  to  introduce  into  our 
system  the  niceties  of  the  continental  classification  of  the 
diousand  and  one  assumptions,  positions,  presumptions, 
—  on  innumerable  eubjeotS)  —  which  have  a  place  among 
the  oiTiliana.  It  has  been  the  old  mist^e  of  pouring 
new  wine  into  old  bottles,  and  old  wine  into  new.  The 
lough  and  general  oonoeptiou,  indeed,  of  the  difference 
between  their  presumptto  juris,  as  that  which  has  a  place 
in  the  law,  and  so  is  a  rule  of  law,  on  the  one  hand;  and 
their  prceaumptio  hominu,  as  that  which  has  no  place  in 
the  law,  and  is  merely  in  arbitrio  jvdicts,  as  addressing 
itself  only  to  the  rational  faculty,  —  is  indeed  sound  and 
helpful.  But  when  our  writers  or  judges  undertake  to 
follow  the  civiliajiB  out  into  such  a  discussion  as  the  gen- 
eral one,   whether  presumptions   are  matter  of    law  or 

"then  it  woDld  follow  u  a  legal  prMamption  that  he  wh  there  to  canj 
into  effect  the  concerted  crime,  and  it  would  be  for  the  prisoner  to  lebnt 
the  pTenunption  bj  Bhowing  to  the  jorj  that  he  wm  there  for  another 
pnrpoae,  unconnected  with  the  conapinej."  In  point  of  fact,  althoogh 
there  wm  no  evidence  on  the  labject,  it  had  been  nndentood  betwaen  tho 
prindpel  and  Knapp  that  the  latter  should  go  home  and  go  to  bed.  He 
had  done  m,  bat,  unknown  to  the  actnat  ninrderer,  had,  in  his  anxietj,  got 
np  again  and  gone  ont  to  the  place  above  named,  merelj  to  learn  the  re- 
mit. S  Webeter'B  Work^  i9.  It  reems  likelj,  in  this  cue.  that  thii 
unexplained  om  of  the  term  "  legal  pnanrnption,"  and  this  declaration  aa 
to  the  prixoner'a  iatj  of  lebntdng  it,  contrihated  materially  toward*  what 
ma  fdC  Ut  be  the  difficnlt  reinlt  of  a  cooTJctiOD.  Id  that  paint  of  view 
the  case  may  wrre  aa  a  conipicnona  warning  against  looee  model  of 
ezpreniOD  very  common  in  onr  eonrta.  To  be  snre,  the  men  who  were 
hanged  in  this  caie  well  deeerred  their  hte,  —  had  the  law  been  adequate ; 
but  in  the  next  case,  where  feeling  rnns  high,  the;  mar  not  deserre  it. 

Soeli  mlea  aie  freqnentlj'  mttconceived.  Forgetting  their  character 
•a  mlea  operating  onl;  In  the  absence  of  evidence  other  than  what  the 
facta  named  in  the  rale  itself  present,  it  ia  not  nnoommon  to  add  to  a 
mass  of  evidence  a  staMment  of  a  rule  of  preaomption  which,  bj  the  in- 
tiodnctioD  of  this  evidence,  has  become  inapplicable.  The  nature  of  this 
error  hu  been  happily  pointed  ont  in  the  courts  of  MiasourL  Bee,  for 
•xampto,  Morton  v.  Uridani,  I3S  Mo.  606  (ISM). 
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matter  of  fact,  —  Pneaumptio  an  tit  quid  juris,  vel  faeti,* 
—  and  into  the  subject  of  conflicting  presumptions,  — 
vlmthei  Preetumptio  una  validior  et  flrmior  altera,  and 
Quando  una  pratumptio  alteram  toUat  et  diluaA,*  —  the 
matter  beoomes  rerj  unsuitable  to  our  Hystom  of  law,  and 
aomething  much  more  than  unprofitable.  This  puzzling 
and  uninstructive  term  "  preBumption  of  fact "  is  not  found 
at  all  in  the  Roman  law,  nor  is  it  a  leading  one  among  the 
continental  writers.  Their  contrast,  ae  is  said  above,  ia 
between  pretumptio  juris  and  pretumptio  Aominu.* 

'  Menocbitu,  de  prat^  lib.  1,  qn.  1 1. 

*  lb.  qn.  2B  uid  30.  Ths  enormooi  detail  of  thwe  contmenCal  diBcofr 
riODB  may  bs  guesMd  at  when  it  iBobeerredlbat  the  tmCtie  of  Heoochiiu, 
an  Italian  who  wTote  in  tbe  latter  part  ol  the  rixtaenth  centoij  De  PTotumjh 
titmibat,  ConjtctiiriM,  Signii,  el  IndidU,  baa  1 1 67  tall  folio  paftw  in  doable 
colomni  and  floe  print.  They  are  of  little  if  anj  important  in  a  ijatem 
where  jliry  trial  preTaila. 

*  Diviaio  qnain  ipsemet  Baldoa  nceDSK  .  .  .  com  dixit  pratinrap- 
tionem  aliam  «•■<«  legii  aliam  faomiuiE  et  pneeiunptlDnein  illam  legU, 
aliqoando  ease  rimpIiciteT  jnria,  allqaando  Juris  et  de  jtire.  Qnam  eaiie 
diviriooem  ceteri  fere  omnea  sunt  Mcati.  .  .  .  Rectina  itaqne  ex  Doa> 
trontm  fere  omnium  aenteiitia  lic  noe  diTidimns  pneaamptionem,  nt  una 
■it  jaria  et  de  jnre,  altera  jnria  tantnm,  tertia  tbto  hominia.  Heuocfa. 
d*  prat;  lib.  I,  qu.  S.  And  ao  in  an  Irish  caaa,  tbe  earlieat  caoe  wben  I 
hare  obaerred  tbeae  Latin  phiaaei  in  oni  booka,  in  IT43  (Anneeley  v.  An- 
glesea,  17  St.TT.  USD,  1430),  Baron  Monnteney,  after  aonw  explanatioa^ 
mtbCo  thejary  ;  "These  are  called  preanrnptionajKru  at  da  jura.  Ag;ain 
there  aie  preaamptioiu  of  law,  aa,  likewise,  wbat  tbe  writen  npon  tbia 
snbject  tail  preanmptions  of  man." 

It  sbonld  be  added  that  all  this  pbiBMology  and  all  the  ntaltitndinona 
details  and  reflnements  of  tbe  discnssions  over  presnmpUons,  belong  not 
at  all  to  the  Itoman  law  or  the  Corpus  Jnria.  "Hiey  originated  ia  Um 
(continental  jnriata  of  a  mtich  later  time.  Ortolan  {Hiat.  Rom.  I«w,  bj 
Frichard  and  Nasmith,  6)4),  in  speaking  of  abaolote  preaamptiona,  eaya : 
"  It  is  thia  preanmptlon  which  the  commentators  bave  called,  in  baibarooa 
Latin  which  never  belonged  to  Roman  law,  Praintptio  jurit  tt  dejitrt. 
In  other' cam,  where  law  make*  its  indoction,  tt  allowa  more  or  leM  lati- 
tade,  that  ia  to  say,  it  permitg  the  parties  concerned  to  qDeetion  the  sonnd* 
nces  of  the  induction.  ...  It  is  this  presumption  that  Ae  eomataHaUrm 
hsTB  called,  i^aiM  on  tAeir  okh  lole  aatiaritg,  Pratunptiojarit  lanliim.  .  .  . 
Preaumptions  —  that  is  to  say,  those  condnsiiHia  or  dednctlons  which  tan 
drawn  by  a  proceu  of  probable  leaaonlng,  at  tU  TttuU  i/txptriamt,  hmn 
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Til.  As  to  the  subject  of  conflioting  preBnmptions,  I 
have  allnded  to  it  as  an  exotie,  ill  adapted  to  an  English 
or  North  American  climate.  At  oommon  law  our  prin- 
cipal triers  of  fact  are  that  changing,  antrained  body  of 
men  the  jury,  to  whom  it  would  be  idle  to  address  such 
speculations  oa  this  subject  as  fill  the  books  of  the  civilians; 
the  considerations  which  are  to  govern  and  swa;  their 
thoughts  must  bo  large,  simple,  untechnical.  Nor  are 
these  refinements  much  better  adapted  to  the  mental 
habits  of  our  judges.  Tbe  jury  system  has  reacted  upon 
them,  and  upon  the  body  of  law  which  they  administer,  in 
a  way  to  keep  forever  in  the  foreground,  in  determining 
matters  of  fact,  the  thought  of  convenience,  and  of  easily 
applied  principles  of  practical  sense.  The  continental 
methods  were  deeply  infected  with  what  has  been  called 
"the  substitution  of  arithmetic  for  observation  and  reason- 
ing, when  estimating  the  value  of  evidence."  Their 
writers  were  dealing  with  "a  system  of  technical  and,  as 
it  were,  mechanical  belief,  dependent  on  the  presence  of 
instruments  of  evidence  in  some  given  numberi  and  which 

■omething  which  la  taken  for  granted  —  were  nat  claa^fled  bj  thn  Tloman 
jurUta,  Dor  were  Chey  treated  differentlj  from  other  fomu  of  proof." 

It  maj  be  well  to  remember,  as  I  hare  iDtimiited  above,  that  the  prea- 
cut  oommoQ  talk  aboat  preinrnptioai  bb  being  those  of  law  and  of  fact, 
and  the  iatrodaction  of  tbe  Latin  phraaea.  are  qaite  modem.  The  treat- 
iaes  oa  Evidence  before  Phillipe,  in  I8U,  hare,  T  beliere,  nothing  of  it, 
except  that  Loflt,  in  editing  Gilbert,  {□  1791,  ilightl;  introdnras  the 
phrase  preamnption  of  faM.  It  was  oot  antil  GreealeaTa  Evidence,  in 
18«S,  and  Beat's  Preanrnptions,  in  IBM,  that  the  phraseology  of  onr  text- 
books was  fairly  shaped  oa  thti  present  models.  See,  however,  the  dls- 
cofsion  of  them  In  1831,  infra,  939.  That  the  distinction  of  preanmptions  , 
ot  law  and  presumptions  of  fact,  so  far.  at  least,  as  the  law  of  evidence  is 
concerned,  is  a  poor  and  confusing  one.  Is  shown  by  our  cases.  It  may 
•erre  to  indicate  how  likely  we  are  to  be  misled  in  adopting  continental 
terms  when  we  observe  that  the  pratamptio  Juriiet  dtjure  was  not,  with 
them,  what  we  are  generaJlj  told  lo  consider  it,  absolutely  and  always  a 
couduslTe  one.  Henoch,  lib.  1,  qa.  60-89.  That  fact  may  serve  to  relieve 
tbe  coatinenta]  law  from  the  reproach  of  Austin,  when  he  says:  "It  la 
absurd  to  st^le  conclnsive  inferences  presnmpticms.''  Jurisp.  i.  507, 
LondoD,  1BT9. 
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hs8  been  designated  by  Bonnier  .  .  .  gi/ttime  ^l  tari/ait 
let  timoignagea,  au  lieu  de  lea  aemmettre  a  la  eotucienee  du 
Jvge." '  Bat  of  our  syatem,  it  haa  been  aaid  by  tbe  same 
Triter  that  "by  taking  out  of  the  bands  of  the  judge  the 
actoal  decision  on  tbe  facts,  and  the  application  of  the 
law  to  them,  it  cnta  up  mechanical  decision  by  the  roots, 
preventa  artifioial  syatems  of  proof  from  being  formed, 
and  secures  tbe  other  advantages  of  a  casual  tribunal."* 

Unfortunately,  however,  the  writer  just  mentioned  haa 
himself  tried  to  introduce  into  our  law  parts  of  that  con- 
tinental method  which  he  so  justly  condemns.*  Kot  much 
eucceee  has  attended  the  attempt,  and  so  far  as  it  succeeds 
it  is  not  likely  to  produce  anything  but  harm.  In  one 
case,  earlier  than  his  time,  in  1819,  an  ill-starred  effort 
was  made  to  use  the  notion  of  conflicting  presumptions  in 
dealing  with  a  settlement  case.*  Paupers  were  removed 
to  Twyning  as  being  the  wife  and  children  of  one  Bums. 
The  legality  of  the  order  depended  on  whether  a  former 
husband,  Winter,  was  living  at  the  tim^  of  the  marri^e 
with  Bums.  The  marriage  with  Winter  was  abont  seven 
years  ago.  Winter,  after  living  with  his  wife  there- 
after for  a  few  months,  enlisted  as  a  soldier,  went  abroad 
in  the  foreign  service,  and  was  never  again  heard  from. 
A  little  more  than  a  year  after  this  enlistment  the  woman 
married  Bums,  had  cohabited  with  him  ever  since,  and 
had  by  him  the  children  above  named.  It  was  held  that 
the  decision  below  was  right,  on  the  ground  that  it  was 
"a  case  of  oonSioting  presumptions,  and  the  question  is 
which  is  to  prevail.  ,  .  .  The  presumption  of  law  is  that 
[Winter]  was  not  alive  when  the  consequence  of  his  being 
BO  is  tU&t  another  person  has  committed  a  criminal  act." 

>  Best,  Et.  m.  71,  S9.  Id  the  two  or  three  sectioDB  of  Best  which  pre- 
cede Bod  folloir  these,  naj  be  fonad  aome  brief  accomit  of  the  formei  uti- 
ficial  method  of  the  Continent.  *  lb.  s.  85. 

*  Ih.n.  318-336,  u  to  confiicting  prMnrnptions.  He  abserrcfl  (s.  330> 
that  the  Babject  "  seems  almost  to  hare  escaped  the  notice  of  the  writeia 
on  Euglidi  law." 

•B.i>.  Tir7iii]ig,3B.  ftAld.»e.  . 
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The  trae  analysis  of  such  a  case  Beetns  rather  to  be 
this :  We  observe  that  the  part;  seeking  to  move  the  court 
proved  the  existing  marriage  (contracted  between  five  and 
six  years  ago)  and  children  bom  of  it.  On  the  other 
side,  the  only  evidence  to  prove  the  invalidity  of  this 
marriage  was  the  ttust  of  another  one,  contracted  about 
seven  years  ago,  and  the  disappearance  of  the  first  husband 
a  few  months  thereafter  (about  a  year  earlier  than  the 
second  marri^e),  on  occasion  of  his  enlisting  and  going 
abroad  in  the  foreign  military  servioe;  that  husband  had 
never  been  heard  of  since.  These  facts  might  well  seem 
inadequate,  in  evidential  force,  to  impeach  the  validity 
of  the  existing  marriage,  and  the  legitimacy  of  the  chil- 
dren. For  one  thing,  the  absence,  although  not  long,  was 
upon  a  dangerous  service.  Presumptions  are  displaced 
or  made  inapplicable  by  such  special  faots.  It  was  not 
strange,  therefore,  in  1835,  to  find  the  matter  handled  in  a 
diSerent  way.'  Here  the  first  spouse  had  been  heard  from 
up  to  twenty-five  days  before  the  second  marriage  as  having 
written  to  her  family  at  that  time,  and  tiie  court  quashed 
an  order  which  assumed  the  validity  of  the  second  m&i> 
riage.  Lord  Denman,  C.  J.,  said;  "I  must  take  this 
opportunity  of  saying  that  nothing  can  be  more  absurd 
thau  the  notion  that  there  is  to' be  any  rigid  presumption 
of  law  on  such  questions  of  fact,  without  reference  to 
accompanying  circumstance b,  such,  for  instance,  as  the 
a^  or  health  of  the  party.  .  .  .  The  only  questions  in 
such  cases  are,  what  evidence  is  admissible  and  what  in- 
ference may  fairly  be  drawn  from  it."  * 

>  Eidg  B.  Huboine,  S  Ad.  &  E].  540.     Compue  State  n.  Pl^,  4S 

HiDD.  ass. 

'  The  fnddfin  emergencB,  In  bd  Eogliih  conrt,  In  1S19,  of  this  coDtinMi> 
tal  doctriM  of  conflicting  prsanmptians,  ma;  perhaps  be  acconnted  for  bj 
.  the  inBoeace,  in  that  eaee,  of  the  cooueel  wboee  contention  wm  imcceBsfDl, 
namel;,  W.  D.  Ef  ana.  Thi*  can  hanll;  be  other  than  the  leanied  trBDElatoi 
and  adltor  of  Fothier  on  Obligations,  whon  acqiuuntancs  with  contioental 
ipecDlatioDa  had  been  bronght  into  relation  with  the  English  law  in  hia 
valnable  Appendix  to  that  work,  being  the  ncond  Tolnme,  ptiblishad  in  1806 
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Yllt.  It  is  one  of  the  commonest  of  enors  to  misafv 
prehend  the  scope  and  limitations  of  the  otdinary  rales 
and  maxims  of  presnioptioii ;  and  to  attribato  to  them  a 
mistaken  quality  and  force.  They  are,  as  we  hare  seen, 
merelj  prima /aci«  precepts;  and  they  presuppose  only 
certain  speoifio  and  expressed  facts.  The  addition  of 
other  &ct8,  if  they  be  snch  as  hare  eridential  bearing, 
may  make  the  presumption  inapplicable.  All  is  then  turned 
into  an  ordinary  question  of  evidence,  and  the  two  or  three 
general  facts  presupposed  in  the  rule  of  presumption  take 
their  place  with  the  rest,  and  operate,  with  their  own 
natural  force,  as  a  part  of  the  total  mass  of  probative 
matter.  Of  course  the  considerations  which  have  made 
these  two  or  three  facts  the  subject  of  a  rule  of  presump- 
tion may  still  operate,  or  may  not,  to  emphasize  their 
quality  as  evidence;  but  the  main  point  to  observe  is,  that 
the  rule  of  presumption  has  vanished.  For  example,  in 
the  first  of  the  settlement  cases  above  mentioned  the  sup- 
posed rule  of  presumption  as  to  the  continuance  of  life  for 
aeven  years  (since  repudiated  in  England)  >  dealt  only  with 
the  general  and  coloilesa  supposition  of  absence  not  heard 
from.  It  did  not  suppose  going  abroad  in  the  military 
service. 

A  conapicnons  illustration  of  the  error  now  in  question 
may  be  seen  in  an  observation  of  Lord  Campbell,  in  a  case 
in  the  House  of  Lords  in  1849.*  In  a  discussion  on  legiti- 
macy, Lord  Campbell  remarked:  "So  strong  is  the  legal 
presumption  of  legitimacy  that  if  a  white  woman  have  a 
muktto  child,  although  the  husband  is  white  and  the  sup- 
posed paramour  black,  the  child  la  presumed  legitimate,  if 
there  were  any  opportunities  for  intercourse."  Now  there 
might,  without  absurdity,  be  a  doctrine  which  fixed  upon 
a  husband,  even  under  such  circumstances,  the  legal 
responsibilities  of  a  father;  according  to  the  rough  pro- 

I  Nepean  t.  Doe  4.  Knight,  SM.&W.SH  ;Ph«fiTnuta,L.R.  SCh 

las. 

*  Pien  V.  Fiei*.  13  Jnriit,  G6B,  BTS. 
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Terbial  frisdom,  quoted  by  a  TigorooB  EnglislL  jadge  four 
01  five  centuries  ago,  "  who  that  bolleth  my  cow  the  oalf 
is  mine."  *  Bnt  as  the  English  law  aotoallj  stands,  doubt- 
less Lord  Campbell  had  Introduced  into  his  supposition 
such  onuBual  facts  as  dissolved  and  erapoiated  any  rule  of 
presumption.  It  nerer  was  a  rule  that  the  mere  opportu- 
nity for  interooorse  between  an  £nglish  husband  and  wife, 
gave  rise  to  a  presumption  that  he  was  the  father  of  her 
child  under  the  specific  circumstances  named.  On  the 
contrary  it  was  a  just  contention,  in  North  Carolina,  in 
1872,  when  a  colored  child  of  a  white  married  woman  was 
exhibited  to  the  jnry  as  "proof  that  it  was  impossible" 
that  the  white  hnsbuid  of  the  woman  could  be  its  father,* 

IX.  It  will  be  profitable  to  speak  of  one  or  two 
singular  cases  which  illustrate  further  those  aspects  of 
the  subject  considered  in  the  last  two  subdivisians  of  the 
present  chapter. 

In  an  English  case,  in  1881,*  the  defendant  was  indicted 
for  bigamy  in  marrying  A  in  1880,  while  his  wife  B, 
married  by  him  a  year  before,  in  1879,  was  living.  When 
these  marriages  and  the  present  life  of  B  had  been  proved, 
the  defendant  on  the  other  hand  showed,  by  the  record, 
his  own  previous  conviction  upon  an  indictment  for 
bigamy;  he  had  married  C  in  1868,  while  his  wife  D, 
married  four  years  before,  was  still  living.  Thus  he 
introduced  into  the  case  facts  having  a  tendency  to  show 
that  B,  like  several  other  women  in  like  condition,  was 
not  his  wife.  And  so  the  case  was  left.  How  should 
these  facta  be  treated  7  On  some  theory  of  confiicting 
presumptions,  and  their  relative  force  ?  Or  simply  by 
having  regard  to  the  evidential  quality  of  the  facts,  and  to 

'  SickUll,  J.,  "  Si  caitag  John,  fait  dein*  la  mere,  i«n»  fiiil  tniilif,  tl 
taint  htin  qaani  S/uit  iuue  male.  For  who  tbat  bnlleCb  axj  cow,  the  cali 
bmine."  Y.  B.  T  H.IV.  9,  13  (1406).  Compare Shabnpeiire,Jrin;Ji>JU 
Act  I.  Keoe  1,  where  the  king  is  talking  with  Robett  Fanlconbridge. 

»  Warilch  ».  White,  76  No.  Ca.  ns. 

*  B«g.  B.  WHlthiM,  6  Q.  B.  D.  366. 
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the  relatire  dn^  of  the  gorenunent  and  the  accnsed,  in 
establuhing  and  defending  the  case  ?  By  the  latter 
method  the  essential  inquiry  was  (1)  whether  D,  the  tme 
and  still  andirorced  wife,  was  living  when  B  was  mazried  ? 
and  (2)  sapposiDg  that  matter  to  be  left  in  doab^  who 
loses  ?  It  may  be  said  that  there  is  a  presnmption  of  his 
own  innocence,  working  in  faror  of  the  prisoner,  and  a 
preanmption  of  somebody  else's  life,  workii^  against  him. 
But  the  presamptioQ  of  innocence  means  only  that  the 
defendant  is  not  to  suffer  on  his  trial  from  being  chafed 
with  guilt  and  held  on  the  charge;  and  that  he  must  not 
be  foand  guilty  on  appearances,  or  sospicions,  or  anything 
bntevidence  establishing  gnilt  beyond  a  reasonable  doubt. 
And  what  does  the  presomption  of  life  mean  ?  In  Eng- 
land it  is  only  a  general  supposition  of  continuance,  appli- 
cable to  ererything  which  has  once  been  proved  to  exist  — 
to  an  orange  as  well  as  a  man; — a  presumption  which 
serres,  in  reasoning,  to  relieve  from  the  necessity  of  con- 
stantly re-proving^  from  minate  to  minute,  this  once  proved 
fact  of  existence. 

The  presumption  of  death  at  the  end  of  seven  years 
had  no  application  in  the  case  under  discussion,  because 
that  assumes  absence  not  heard  from  ;  and  such  an  absence 
was  not  found  here.*  The  government,  of  course,  had  to 
make  out  guilt  beyond  a  reasonable  doubt;  the  accused 
needed  only  to  create  sncb  a  doubt.  Guilt  depeuded  on 
whether  D,  living  on  April  22, 1868,  when  C  was  married, 
was  alive  on  Sept.  7,  1879,  when  B  was  married.  The 
'  government,  to  succeed,  must  satisfy  the  jury  beyond  a 
reasonable  doubt  of  a  proposition  which  included  the  fact 
that  D  was  then  dead.  The  aooosed,  to  be  discharged, 
must,  at  least,  create  a  reasonable  doubt  whether  she  was 
then  alive. 

In  fact,  the  case  was  disposed  of  below  by  holding  that, 

as  the  evidence  lay,  "the  burden  of  proof  was  on  the 

prisoner;"  and  he  was  convicted.      But  on  a  question 

1  Dowd  V.  Wataon,  LOft  S.  C  476. 
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resarred  "whether  he  waa  properly  oonvicted,"  the  con- 
TiutioD  was  quashed.  Lord  Coleridge,  C.  J.,  talked  of  oon- 
Slcting  presumptions,  and  held  it  wrong  to  withdraw  from 
the  jury  "the  determiDation  of  the  faot  from  these  con- 
flicting presumptions.  .  .  .  The  prisoner  was  only  bound 
to  set  up  the  life;  it  was  for  the  prosecution  to  prove  his 
guilt."  Lindley,  J.,  simply  put  it:  "There  was  evidence 
both  ways  r  This  evidence  was  not  left  to  the  jury,  conse* 
qnently theconvictioncannotstand."  HawktnB,J.  "There 
was  proof  that  Ellen  [D]  was  alive  in  1868 ;  there  was  a 
presumption  that  her  life  continued.  The  only  evidence 
to  the  contrary  was  that  the  prisoner  presented  himself  aa 
a  bachelor  to  be  married  in  1879.  Whether  tJiat  would 
have  satisfied  the  jury  that  his  former  wife  was  then  dead 
was  a  question  for  them  to  decide,  but  it  was  not  left  to 
them  for  decision."  Lopes,  J.  "There  was  evidence  both 
ways  .  .  .  which  should  have  been  left  to  the  jnry." 
Bowen,  J.,  was  "of  the  same  opinion."  The  case,  then, 
was  rightly  disposed  of;  and  the  notion  of  conflicting 
presumptions  had  no  real  bearing  upon  it. 

Another  case  covers  a  point  referred  to  by  a  distin- 
guished writer  on  Evidence,  as  destitute  of  authority.^  In 
Wisconsin  a  husband,  on  the  death  of  his  wife,  claimed, 
and  was  at  first  allowed,  in  the  lower  courts,  an  estate  by 
the  curtesy  in  certain  real  estate  of  which  she  died  seized. 
Under  the  statutes  of  Wisconsin  his  right,  as  against  a 
daughter  of  the  wife  (bearing  in  this  case  hie  name,  and 
bom,  fully  developed,  five  months  after  his  marriage  with 
her  mother,  but  claiming  now  to  be  the  daughter  of  a 
former  husband),  depended  on  the  troth  of  the  daughter's 
contention.  Mrs.  Shuman  had  married  Ingle  in  April, 
1880,  and  was  divorced  from  him  on  November  15,  1884. 
She  married  the  plaintiff,  Shuman,  on  February  10,  1886, 
and  the  defendant  was  bom  July  8,  1885,  a  mature  and 

*  "  1  HU  not  aware  of  anj  decirion  aa  to  Che  pateniit;  of  a  child  born 
mj  six  monUiB  after  the  death  of  ods  hoshand,  and  three  months  after  Uw 
mother's  marriage  to  another."    Stephen,  Dig.  Er.  wrt.  98  n. 
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fully  grown  cliild.  The  diToice  from  Ingle  bad  been 
granted  on  the  enit  of  the  hnsband,  begun  October  3,  188^ 
which  va»  undefended.  The  ground  of  the  application 
for  diTorce  was  desertion,  in  that  the  wife  had  refused 
sexual  intercourse  with  the  husband  for  nearly  two  yearg 
last  past,  and  declared  that  she  would  never  again  allow 
it;  and  the  evidence  of  the  husband  on  the  divorce  hearing 
had  substantiated  these  allegations.  It  appeared,  how- 
ever, ac  the  trial  of  the  present  case  that  for  several 
mouths,  before  and  down  to  the  date  of  the  judgment  of 
divorce,  the  husband  and  wife  lived  in  the  same  house, 
conversed,  ate  at  the  same  table,  lodged  in  adjoiuing  rooms, 
with  a  connecting  door,  and  had  fall  opportunity  for  inter- 
course. The  Supreme  Gonrt  of  Wisconsin  sustained  the 
tejection  by  the  last  court  below,  of  the  evidence  of  the 
complaint  and  testimony  in  the  divorce  proceedings,  and 
its  decision  that  the  defendant,  while  having  the  name  of 
the  second  husband,  was  the  daughter  of  the  first.*  In  a 
like  case  it  would  be  easy  to  suppose  the  second  marriage 
taking  place  soon  after  the  death  of  the  first  husbaud,  and 
when  the  wife  was  in  an  advanced  state  of  pregnancy.* 
Or  to  suppose  a  prompt  second  marriage  so  soon  after  the 
first  husband's  death,  that  a  child  might  have  been  be- 
gotten in  wedlock  by  either.* 

1  ShoDUUi  V.  Shnnuui,  83  Wu.  350  (ISM).  See  (Iw  Shnnun  b.  Hnrd, 
79  Wii.  GM,  when  Che  datei  differ  slight]/.  The  oonR,  Lyon,  C.  J.,  nii  t 
"  The  nlea  of  eridence  bj  which  it  miut  be  detennined  whether  Frmnces  H. 
i»  or  ta  not  the  t&wfnl  um»  of  the  marriage  of  her  mother  and  Andiew 
Ingle,  are  nnaSected  by  the  fact  that  she  waa  bom  aftei  tha  maxriaga 
of  her  mother  and  Alexander  Shnman.  The  lut  marriage  may  save 
Frances  M.  from  being  a  baitard  in  case  Andrew  Ingle  is  not  her  father ; 
but  the  same  proof  ii  reqnired  to  demooiitrate  that  he  is  not  her  tatbtt, 
as  wodIiI  be  required  had  the  last  marriage  not  taken  place,  and  were  she 
claiming  as  heir  of  Ingle." 

■  Compare  the  caw  of  Oudnei  u.  Gardner,  3  App.  Cas.  733,  where  the 
woman  wai  not  married  wben  the  chi]dwaabegotteD,aiidthejadgei  speak 
of  tha  preanrnption  as  being  exceeding!/  strong  that  tha  bntband  was  the 
father  of  the  child. 

*  A  cue  repeatedly  pnt  in  onr  booka,  e.  g,  in  1M7,  by  R.  Thorp,  in  T.  B 
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To  undertake  to  settle  Bach  questions  as  these  (and  they 
may  easily  be  complicated  by  the  introduction  of  other 
facta)  by  any  compariaou  of  the  strength  of  the  prcBump- 
tions  would  be  foreign  to  our  common-law  methods.  The 
bringing  forward  of  unusual  facts ,  as  ve  have  seen,  often 
disohai^es  the  whole  matter  from  the  operation  of  pre- 
sumptions, and  like  Coke's  estoppel  against  estoppel 
"doth  put  the  matter  at  large."* 

X.  la  closing  this  long  discussion,  it  may  be  remarked 
that  the  numberless  propositions  figuring  in  our  cases 
under  the  name  of  presumptions,  are  quite  too  heterogene- 
ous and  non-comparable  in  kind,  and  quite  too  loosely 
conceived  of  and  expressed,  to  be  used  or  reasoned  about 
without  much  circumspection.  Many  of  them  are  grossly 
ambiguous,  true  in  one  sense  and  false  in  any  other; 
some  are  not  really  presumptions  at  all,  but  only  wearing 
the  name;  some  express  merely  a  natural  probability, 
and  others,  for  the  sake  of  having  a  definite  line,  estab- 
lish a  mere  rule  of  legal  policy;  very  many  of  them,  like 
the  rule  about  children  bom  in  wedlock,  lay  down  SkpHma 
facie  rule  of  the  substantive  law,  and  others,  a  rule  of 
91  Ed.  Ill  40,  where  Wilaghbj,  J.,  follows  it  ap  bj  Eajiug,  "  I  beard  the 
Mine  caae  once  demanded  of  Sir  William  de  Bereford,  [a  jtuticeiDthetime 
of  Edward  L  and  II.]  —  to  which  of  Che  two  hosbaodB  be  should  be  ad- 
judged ;  and  bo  answered  that  the  ton  might  choote  either."  And  bo  Co. 
Lit  B.  In  Alsope.  Stacy,  Palmer,  9 1  i.  c.  Cro.  Jac  M1,iui>ion.  Abopr. 
BowCrell,  a  record  of  1394-6  was  cited,  where  a  wonuui'«flr«thiuhaDd  died, 
and  ihe  married  and  had  a  child  m  two  hundred  and  ninetj-one  dajs  afl«T 
the  first  bosband's  death,  and  it  was  adjudged  tbe  child  of  the  second 
bnaband.  In  the  principal  case  tbe  conrt  held  a  child  bom  of  a  widow,  un 
Itud  et  light  daaaiti],  390  Ai,j»  after  Che  bnsband'i  death  to  be  bis  child ; 
and  Dodridge,  J.,  took  a  distiocCioij  beCween  this  case  and  the  other,  in  that 
It  wonld  make  the  child  a  bastard  if  it  ihonld  be  held  otbeiwiAe  here,  while 
in  the  other  case  he  wonld  be  legitimate  either,  waj.  A*  Blackstane  per- 
mits himself  to  remark  (IBl.  Com.  499)  he  would  be  "  more  than  ordinarily 
legitimate." 

>  Co.  Lit.  35S  b.  Compare  AldaCos,  Op.  L  901,  SO,  Alia  pratumptio 
aiiam  toUil ;  and  H.  lii.  331, 40.  See  the  clear  aod  sensible  langaa^e  of 
Danio,  J„  In  CanjoUe  e.  Ferris,  33  H.  Y.  90,  138,  and  of  Lord  Hatherley 
in  Gardner  b.  Gardner,  S  App.  Caa.  733,  73S. 
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generftl  reasoning,  and  of  prooedare,  foanded  on  conren- 
ience  or  probability  or  good  senBej  like  the  wlde-reacbing 
principle  which  "  presames  a  usual  and  ordinary  state  o£ 
things  rather  than  a  peculiar  and  exceptional  condition, 
.  .  .  legality  rather  than  crime,  and  virtne  and  morality 
rather  than  the  oppositequalities;  nrhioh  demands  a  con- 
struction of  evidence  as  well  as  of  written  laogua^,  vt  res 
magis  valeat  quam  pereat."^  Some  are  maxims,  others 
mere  inferences  of  reason,  others  rules  of  pleading,  others 
are  variously  applied;  as  the  presumption  of  innocence, 
figures  now  as  a  great  doctrine  of  criminal  procedure,  and 
now  as  an  ordinary  prinoiple  in  legal  reasoning,  or  a  mere 
inference  from  common  experience,  or  a  rule  of  the  law  of 
evidence.  Among  things  so  incongruous  as  these  and  so 
beset  with  ambiguity  there  is  abundant  opportunity  for 
him  to  stumble  and  fall  who  does  not  pick  his  way  and 
walk  with  caution, 

>  Pet  Deniii,  J.,  in  Cwijolle  v.  Vwdi,  S3  H.  T. »%  138. 
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CHAPTER  IX. 

THB  BUBDEN  OP  PBOOF. 


Whosvbb  enters  on  a  legal  controTeray  needs  to  know 
with  precision  what  is  in  diiipute,  in  point  of  subatantirg 
law,  in  point  of  fact,  and  in  point  of  form.  All  this  be 
must  know  before  he  reaches  the  trial.  The  ascertaining 
of  it  belongs,  properly,  to  the  period  when  you  state  your 
case,  the  period  of  pleading.  It  matters  not  what  be  the 
purpose  of  pleading,  whether,  as  in  the  Boman  system,  it 
be  "  to  giro  notice  to  the  parties  respectirely  of  the  facts 
intended  to  be  proved,"  or,  as  at  the  common  law,  "to 
separate  the  law  from  the  facte,  and  to  narrow  the 
latter  down  to  a  single  issue,  with  a  view  to  a  trial  by 
jury,"'  —  the  rules  of  correct  pleading  involve  the  ascer- 
taining of  all  these  preliminaries.  At  any  rate,  they  are 
not  to  be  learned  from  the  law  of  evidence,  which  has 
no  precepts  at  all  on  these  subjects.  That  branch  of  the 
law  is  wholly  concerned  with  a  later  stage  of  the  proceed- 
ings, the  trial;  and  with  the  presentation  to  the  tribunal 
of  evidential  matter  for  enabling  it  to  answer  questions 
which  should  have  been  previously  ascertained  and  shaped, 
and  are  now  assumed  to  be  known. 

The  term  "burden  of  proof"  designates  a  topic  which, 
in  great  part,  belongs  to  this  preliminary  stage  of  the 
proceedings.  So  far  as  it  imports  the  duty  of  ultimately 
establishing  any  given  proposition,  the  principles  which 
govern  it  belong  wholly  to  that  stage. 

1  Lugdell,  Eq.  PiMkd.  (ad  «d.)  i.  34. 
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Bnt  the  phrase  is  an  ambigaooB  one;  and  its  noeettainty 
nms  into  and  perplexes  the  subject  of  eTidence,  so  that 
the  student  of  that  subject  needa  to  reflect  carefoU;  on 
these  ambiguities,  to  peTOeire  the  bearing  of  them,  and 
to  hare  a  clear  mind  abont  two  or  three  familiar  qnes- 
tiona  relating  to  the  bordea  of  proo^  and  two  or  thiee  fal- 
lacies about  it  which  are  constantly  presenting  themselrea 
in  the  proper  region  of  evidence.  He  would  do  a  great 
service  to  our  law  who  should  thoroaghly  discriminate,  and 
set  forth  the  whole  legal  doctrine  of  the  burden  of  proof. 
No  such  attempt  is  now  to  be  made.  Such  a  discussion 
would  have  to  take  a  wide  range,  for  the  subject  belongs  to 
universal  jorispnidence,  and  not  merely  to  the  law  of  one 
people  or  one  age;  and  the  phrase  and  the  things  it  stands 
for  have  a  long  descent.  The  leading  maxims  about  it  (often 
ill  understood)  have  come  from  the  Eoman  Law.  During 
the  Dark  Ages  and  among  our  Germanic  ancestors  it  had 
&  different  and  peculiar  application.  It  was  then  the  prin- 
Uffe  of  proof.*  With  the  use  of  the  jury  came  a  new  set 
of  ideas  and  a  new  system  of  pleading,  very  different  from 
those  of  Borne  and  modem  continental  Europe;  and  gradu- 
ally, with  the  slow  and  strange  development  of  the  jury 
system,  and  the  irregular  working  out  of  common-law  plead- 
ing, there  has  come  into  prominence  a  new  set  of  discrimina- 
tions. Much  that  is  other  times  and  countries  was  not  the 
subject  of  judicial  discussion,  and  remained  hidden  among 
the  unrecorded  details  of  forensic  usage,  now,  through  the 
working  of  our  double  tribunal  of  judge  and  jury,  and 
the  constant  necessity  of  marking  their  respective  bounda- 
ries, and  of  reviewing,  in  a  higher  court,  not  merely  the 
instructions  given  by  the  trial  judge  to  the  jury,  but  the 
whole  conduct  of  the  trial, — comes  out  into  the  region  of 
judicial  rales  and  precedents. 

Without  undertaking  to  make  any  direct  exposition  of 

1  See  T(»  Bar's  BnraMKrtheil,  pauim  ;  L«agh1in.  Lfttat  Aw.»Jw,  fat 
*  EaMji  on  Angkh-SaxoD  L>v ; "  and  Bigeloir,  Hist.  Procednn  in  £^ 
landiCriiL 
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this  sabjeot,  let  me  now  deal  with  two  or  three  of  those  in- 
cidental matters  alluded  to  above,  aa  being  speoially  impor- 
tant for  the  student  of  the  law  of  evidenoe  to  oousider, 

I.  In  legal  discofiBion,  this  phrase,  "the  burden  of 
proof,"  is  used  in  several  ways.  It  marks,  (1)  The  pecu- 
liar duty  of  him  who  has  the  risk  of  any  given  proposition 
on  which  parties  are  at  issue,  —  who  will  lose  the  case  if 
he  does  not  make  this  proposition  out,  when  all  has  been 
said  and  done.  In  saying  "the  peculiar  duty,"  I  mean  to 
discriminate  this  duty  from  another  one,  called  by  the 
same  name,  which  this  party  shares  with  his  adverBary. 
(2)  It  stands  for  the  dnty  last  referred  to,  when  dis- 
criminated from  the  other  one;  that  is  to  say,  the  duty 
of  going  forward  in  argument  or  in  producing  evidence; 
whether  at  the  beginning  of  a  case  or  at  any  later  moment 
throughout  the  trial  or  the  discussion.  (3)  There  is  an 
undiscriminated  use  of  the  phrase,  perhaps  more  common 
than  either  of  the  other  two,  m  which  it  may  mean  either 
or  both  of  the  others. 

(1)  As  to  the  first  sense  of  the  term,  expressing  the 
duty  of  the  actor,  i.  s.,  the  party  having  the  affirmative  of 
the  issue,  to  establish  the  propositioQ  at  the  end  of  the 
case,  this  is  an  ancient,  wide,  and  approved  use.  It  is  the 
sense  to  which,  since  the  year  1832,'  the  Supreme  Court  of 
Massachusetts  has  sought,  with  great  anxiety,  to  limit  the 
expression,  (a)  In  1864*  it  was  put  thus;  "The  burden 
of  proof  and  the  weight  of  evidence  are  two  very  different 
things.  The  former  remains  on  the  party  affirming  a  fact 
in  support  of  his  case,  and  does  not  change  in  any  aspect 
of  the  cause;  the  latter  shifts  from  side  to  side  in  the 
progress  of  a  trial,  according  to  the  nature  and  strength 
of  the  proofs  offered  in  support  or  denial  of  the  main  ^t 
to  be  establLihed.  In  the  case  at  bar,  the  averment  which 
the  plaintiff  was  bound  to  maintain  was  that  the  defend- 
ant was  legally  liable  for  the  payment  of  tolls.  In  answer 
>  Fow«n  n.  Rnuell,  13  Ptek.  69. 
*  Central  Bridge  Co.  v.  Bntler,  3  Qtxj,  ISA 
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to  tbia  the  defendant  did  not  aver  any  nev  and  distinct 
fact,  sncli  as  payment,  accord  and  satisfaction,  ot  telease; 
but  offered  eridence  to  rebnt  this  alleged  legal  liability. 
By  ao  doing  he  did  not  assume  the  burden  of  proof,  which 
still  rested  on  the  plaintiff;  bat  only  sought  to  rebut  the 
prima  facie  case  which  the  plaintiff  had  proved."  (*)  In 
1883 >  the  Master  of  the  Bolls  (Brett)  said:  "It  is  con- 
tended (I  think  fallaoioiisly)  that  if  the  plaintiff  has  given 
prima  facie  evidence  whioh,  unless  it  be  answered,  will 
entitle  him  to  hare  the  question  decided  in  his  favor,  the 
burden  of  proof  is  shifted  on  to  the  defendant  as  to  the 
decision  of  the  question  itself.  This  contention  appears 
to  be  the  real  ground  of  the  decision  in  the  Qaeen's  Bench 
Division.  I  cannot  assent  to  it.  It  seems  to  me  that  the 
proposition  ought  to  be  stated  thus:  the  plaintiff  may  give 
prima  facie  evidence  which,  unless  it  be  answered,  either 
by  contradictory  evidence  or  by  the  evidence  of  additional 
facta,  ought  to  lead  the  jury  to  find  the  qaestion  in  bis 
favor:  the  defendant  may  give  evidence,  either  by  con- 
tradicting the  plaintiff's  evidence  or  by  proving  other 
facts;  the  jury  have  to  consider,  upon  the  evidence  given 
upon  both  aides,  whether  they  are  satisfied  in  favor  of  the 
plaintiff  with  respect  to  the  question  which  he  calls  upon 
them  to  answer.  .  .  .  Then  comes  the  difficulty  —  snppose 
that  the  jury,  after  considering  the  evidence,  are  left  in 
real  doubt  as  to  whioh  way  they  are  to  answer  the  question 
pnt  to  them  on  behalf  of  the  plaintiff;  in  that  case  also 
the  burden  of  proof  lies  upon  the  plaintiff,  and  if  the 
defendant  has  been  able,  by  the  additional  facts  whioh  ho 
has  adduced  to  bring  the  minds  of  the  whole  jury  to  a 
real  state  of  doubt,  the  plaintiff  has  failed  to  satisfy 
the  burden  of  proof  which  lies  npon  him," "  (e)  In  New 
York,*  Church,  C.  J.,  for  the  court,  expresses  himself  thus: 

'  Abmth  B.  N.  E.  Hy.  Co..  11  Q.  B.  D.  MO. 

*  Comparatfaechuge  to  the  JDTy  in  Com.  f.ChoBte,  109  Hmi.  451,456, 
and  the  language  of  the  ranrt  !□  nutalniDg  it,  ib.  4B9. 
■  CaldireU  v.  New  Jenejr  Co.,  47  N.  T.  SSS,  890. 
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"The  burden  of  maintaining  the  affirmative  of  the  issue, 
and,  properly  speaking,  the  burden  of  proof,  remained 
upon  the  plaintiff  throughout  the  trial;  but  the  burden  or 
necessity  was  cast  upon  the  defendant,  to  relieve  itself 
from  the  presumption  of  negligence  raised  by  the  plain- 
tiff's  evideiice."  (iT)  In  the  following  passage  may  l>e 
seen  a  recognition  of  two  meanings  of  the  term.  In  1878,' 
Lord  Justice  Brett  remarked,  with  valuable  comments  on 
the  case  of  Watson  v.  Clark,'  that  "The  burden  of  proof 
upon  a  plea  of  unseaworthiness  to  an  action  on  a  policy  of 
marina  insurance  lies  upon  the  defendant,  and  bo  far  as 
the  pleadings  go  it  never  shifts.  .  .  .  But  when  facts  are 
given  in  evidence  it  is  often  said  that  certain  presump- 
tions, which  are  really  inferences  of  fact,  arise  and  cause 
the  barden  of  proof  to  shift;  and  so  they  do  as  a  matter 
of  reasoning,  and  as  a  matter  of  fact." ' 

(2)  As  to  the  second  sense  of  the  term,  (a)  A  clear 
expression  of  it  is  found  in  an  opinion  of  Lord  Jus* 
tice  Bowen:*  "In  order  to  make  my  opinion  clear,  I 
should  like  to  say  shortly  how  I  understand  the  term 
*  burden  of  proof.'  In  every  lawsuit  somebody  must  go  on 
with  it;  the  plaintiff  is  the  £rst  to  begin,  and  if  he  does 
nothing  he  fails.  Tf  he  makes  a  prima  facia  case,  and 
nothing  is  done  by  the  other  side  to  answer  it,  the  defend- 
ant fails.  The  test,  therefore,  as  to  barden  of  proof  is 
simply  to  consider  which  party  would  be  successful  if  no 
evidence  at  all  was  given,  or  if  no  more  evidence  was 
given  than  is  given  at  this  particular  point  of  the  case; 
because  it  is  obvious  that  during  the  controversy  in  the 
litigation   there  are  points  at  which  the  onus  of  proof 

»  Rcknp  D.  ThamM  Idi.  Co.,  3  Q.  B.  D.  p.  60a 
'  1  Dow,  sas. 

*  ComjMie  the  mme  judge  id  AnrieraoD  v.  Horie«,  L.  R.  10  C.  P.  56 
(lS74|,AbnthD.  No.  Earn.  R7.  Co.,  II  Q.  B.  D.  440  (1883),  udDave;  p. 
Lond.  A  S.  W.  R7.  Co,.  13  Q.  B.  D.  70. 

*  Abr»th  e.  Ho.  G.  Rj.  Co.,  39  W.  R.  SO,  53.  In  the  regnUr  report 
(1 1  Q.  B.  D.  440,  455-«]  the  phnLMologj  U  iligbtly,  but  not  mateiiallj, 
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sbifta,  and  at  which  the  tribunal  most  aaj,  if  the  case 
stopped  there,  that  It  miut  be  decided  in  a  particular 
way.  Such  being  the  test,  it  is  not  a  burden  which  rests 
forever  on  the  person  on  whom  it  is  first  cast,  bot  as  soon 
as  he,  in  his  torn,  finds  eridence  which,  prima  facie,  rebnts 
the  evidence  against  which  he  is  contending,  the  bnrden 
shifts  natil  again  there  is  evidence  which  satisfies  the 
demand.  Now,  that  being  so,  the  qoestion  as  to  onns  of 
proof  is  only  a  role  for  deciding  on  whom  the  obligation 
rests  of  goiog  further,  if  he  wishes  to  win."  (p)  In  the 
Banbury  Peerage  case,'  in  the  course  of  a  question  relating 
to  the  presumption  of  legitimacy,  the  judges  were  asked 
by  the  House  of  Lords,  "Whether  in  every  case  in  which 
there  a  prima  facie  evidence  of  any  right  existing  in  any 
person  the  otau  probandi  be  always,  or  be  not  always,  upon 
the  person  or  party  calllug  such  right  in  question  ?  "  They 
answered,  throogfa  Mansfield,  C.  J.,  "That  in  every  case 
in  which  there  is  prima  fade  evidence  of  any  right  ezis^ 
ing  in  any  person,  the  tmut  probandi  is  always  upon  the 
person  or  party  calling  such  right  in  question."  (c)  Stephen* 
lays  it  down  that  "  The  burden  of  proof  in  any  proceed- 
ing lies  at  first  on  that  party  gainst  whom  the  judgment 
of  the  court  would  be  given  if  no  evidence  at  all  were 
produced  on  either  side,  regard  being  had  to  any  presomp- 
tion  which  may  appear  on  the  pleadings.  As  the  proceed- 
ing goes  on,  the  burden  of  proof  may  be  shifted  from  the 
party  on  whom  it  rested  at  first  by  proving  facts,  which 
raise  a  presumption  in  his  &vor.  The  burden  of  proof  as 
to  any  particular  fact  lies  on  that  person  who  wishes  the 
court  to  believe  in  its  existence  •  •  ■  ;  but  the  burden 
may  in  the  course  of  a  case  be  shifted  from  one  side  to  the 
other,"  etc.  (d)  An  English  writer,  Best,  tells  ns:*  "The 
burden  of  proof  is  shifted  by  those  presumptions  of  law 
which  are  rebuttable;   by  presumptions   of  fact  of   the 

1  I  Sim.  &  St.  159. 

*  IKff.  7MA.  &rtt.  99  ud  96. 

■  Eriduice,  1.  ST3. 
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BtroDgei  kind;  and  by  every  species  of  evidence  strong 
enough  to  eBtablisli  &  prima  facU  case  against  a  party." 
(3)  A  few  cases  may  be  added  which  illustrate  the 
common  confasion  in  the  use  of  the  expression,  (a)  A 
doctrine  was  formerly  laid  down  in  England  that  in  prose- 
cutions  under  the  game  laws,  the  defendant  had  the  burden 
of  establishing  that  he  was  qualified.  This  really  rested 
in  part  upon  the  construction  of  the  statutes.'  But  a  gen- 
eral principle  came  to  be  laid  down,  that  "where  the  sub- 
ject-matter of  a  negative  averment  lies  peculiarly  within 
the  knowledge  of  the  other  party,  the  averment  is  taken 
as  true  unless  disproved  by  that  party,"  *  There  is  great 
sense  in  such  a  doctrine  as  indicating  a  duty  of  producing 
evidence,  but  little  or  none  when  it  marks  a  duty  of  cstab- 
liafaittg.  But  by  reason  of  the  ambiguity  of  this  phrase, 
the  doctrine  is  afloat  in  both  senses.  That  the  duty  ought 
to  be  limited,  as  a  statement  of  the  common  law,  to  that 
of  giving  evidence,  is  plainly  shown  by  the  remarks  of 
Holroyd,  J. :  "In  every  case  the  onus  probandi  lies  on  the 
person  who  wishes  to  support  his  case  by  a  particular  fact 
which  lies  more  peculiarly  within  his  own  knowledge.  .  .  . 
This  indeed  is  not  allowed  to  supply  the  want  of  necessary 
proof,"  etc.'    (6)  A  striking  instance,  at  once  of  a  com- 

1  Tbe  King  B.  Tnmu,  6  H.  &  8.  a06,  910  (1816):  "  Then  are,  I  thiak, 
about  tan  different  beadi  of  qnaliflcotion  enumsraCed  in  the  atstntes.  .  .  . 
The  argoment  reall;  comei  to  thii :  that  there  voold  be  %  monl  imponri- 
tnlitj  of  e*el  conTicting  npon  mch  an  inforrnation."  Ptrlxai  EU«ll- 
boTODgh.  See  Kiog  r.  Stone,  I  East,  £39  (ISTI),  where  the  conit  wu 
dirided. 

•  OnenLET.  La.  Ti. 

*  King  V.  Bnrdett,  4  B.  &  Aid.  p.  140  (ISSO).  See  also  6teph.  Dig.  Et. 
art.  96 :  "  In  cooBidedog  the  amunnt  of  evidence  uecessarj  to  ihift  the 
burden  of  proof,  the  conrt  has  regard  to  tha  opportnnitiM  of  knowledge 
with  reepect  to  the  fact  to  be  proved  which  ma;  be  poaeeaaed  bj  the  parties 
Teapectivelj."  Compnn  Beat,  E*.  n.  ST5,  276.  Bonnier,  Traiu  dtt 
PrwuBti  (&th  ed).  i.  37  bin  "  I«  difflcolt^  de  la  prenva  .  .  .  n'eat  point  on 
motif  snfBaant  ponr  interrertir  lea  r6]«e."  And  again,  i.  49  :  "  Ceat  too- 
Jonra  an  demandeoT  k  pronrer,  et  qn'il  p«nt  1e  faire,  m£ine  loraqn'il  a'agft 
d'on  fait  uigaCit ;  il  le  ponrra  bien  plna  ^ilement  ai  on  admot  cetta  tags 


Digilzed  by  Google 


860  LAW  OF  EVIDEBCK. 

mon  English  sense  of  the  term,  and  of  a  confused  w3lj  of 
mixing  it  up  with  another  sense  of  it,  is  found  in  a  recent 
opinion  of  so  great  a  judge  as  Lord  Blackburn.  In  an 
Irish  negligence  case '  a  very  interesting  discussion  arose 
as  to  the  relation  between  court  and  jury,  and  the  circum- 
stances under  which  a  judge  can  direct  a  verdict;  inci- 
dentally it  touched  the  burden  of  proof.  Lord  Blackburn, 
who  held  that  a  verdict  should  be  entered  for  the  defend- 
ants, put  hia  view  thus:  To  justify  this,  "it  is  not  euongh 
that  the  balance  of  testimony  should  be  overwhelmingly 
on  one  side,"  so  that  a  verdict  the  other  way  ought  to  be 
set  aside,  but  "the  onus  must  be  one  way,  and  no  reason- 
able evidence  to  rebut  it."  By  "onus"  and  "onus  of 
proof"  Lord  Blackburn  does  not  mean  the  duty  of  ulti- 
mately establishing  a  proposition;  but  his  use  of  the  term 
is  so  connected  with  that  meaning,  and  with  an  older 
doctrine  of  pleading  whereby  the  general  issue  did  not 
necessarily  mean  a  negative  case,  that  it  will  be  instructive 
to  quote  hie  words:  "It  is  of  great  importance  to  see  on 
whom  the  onus  of  proof  lies,  for  if  the  state  of  the  case  is 
such  that  on  the  admissions  on  the  record,  and  the  undis- 
puted facts  given  in  evidence  on  the  trial,  the  onus  lies  on 
either  side,  the  judge  ought  to  give  the  direction,  firsts 

iwtrictioQ  que,  pour  rendre  la  n^gMiTe  d^Snle,  Q  eit  pennia  d'oblifcer  la 
putie  ttdverM  k  pr^dnr  Ma  pr^tentimiB."  The  Bonnd  common-law  doo- 
tiine,  together  with  a  reference  to  itattite*  that  change  it,  ii  foond  in  WH- 
■on  D.  Melrin,  13  Oray,  73,  aiid  Com,  i>.  lM.hj,  8  GiAj,4b9.  The  qneitirai 
arising  nnder  the  English  Game  LawB  was  afterwards  legnlated  by  statnttt. 
(1  T^yl.  Et.  9th  ed.  1.  3TT,  note  )  Snch  statates,  exempting  one  party  Irom 
the  dnty  of  ginng  eTldence  in  certain  cases,  or  imposing  the  "  btuden  of 
proof"  on  Che  other,  are  common  enong^h  both  here  and  in  England. 
They  might  euily  give  rise  to  qoestioni  ol  coaBtmction  as  to  the  meaniDg 
of  th«  phraae  now  nnder  discnssion.  In  dealing  with  one  of  theasstatntea 
(which  had  not,  howerer,  used  the  very  phmM),  it  was  laid  by  the  coort 
tn  Ungler  v.  Kansas,  1S3  U.  G.  p.  674,  that  it  siniplj  determined  what  wm 
«  prima  fads  case  for  the  gOTemment,  Compare  Fetera,  C.  J.,  in  BnsweQ 
w.  Fdller,  B9  He.  600. 

1  Dublin,  etc.  Ry.  Co.  i>.  Slattary,  8  App.  Cm.  119S,  laOl,  IS03,  IS03, 

ime. 
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tbat  if  there  are  no  additional  facts  to  alter  this,  the  jut; 
ought  to  find  against  that  part;  on  whom  the  onus  now 
lies."  "I  think  the  recent  decision  of  yoai  Lordship's 
House  in  Metropolitan  Railway  Company  v.  Jackson 
conclnsirely  establishes  this  doctrine  in  oases  in  which 
the  onns  was,  on  the  issne,  as  joined  on  the  record,  on  the 
party  against  whom  the  verdict  was  directed.  I  am  of 
opinion  that  it  is  equally  so  when  a  fact  fonnd,  or  undis- 
puted at  the  trial,  has  shifted  that  onus."  "The  cases  in 
which  the  principle  that  the  onus  may  shift  from  time  to 
time  has  been  most  frequently  applied,  are  those  of  bills 
of  exchange.  At  the  beginning  of  a  trial  under  the  old 
system  of  pleading  [«.  e.,  on  the  general  issue]  .  .  .  the 
onus  was  on  the  plaintiff  to  prove  that  he  was  holder,  and 
that  the  defendant  signed  the  hill.  If  he  proved  that, 
the  onus  was  on  the  defendant;  for  the  bill  imports  ecu* 
sideration.  If  the  defendant  proved  that  the  bill  was 
stolen,  or  that  there  was  fraud,  the  onus  was  shifted,  and 
the  plaintiff  had  to  pruve  that  he  gave  value  for  it.  This 
.  .  .  depends  not  on  the  allegation,  under  the  new  system, 
on  the  record,  that  there  was  fraud,  but  on  the  proof  of  it 
at  the  trial."  "It  was  laid  down  in  fiyder  v.  Wombwell 
that  '  there  is  in  every  case  a  preliminary  question,  which 
is  one  of  law,  namely,  whether  there  is  any  evidence  on 
which  the  jury  could  properly  find  the  question  for  the 
])arty  on  whom  the  onus  of  proof  lies;  if  there  is  not,  the 
judge  ought  to  withdraw  the  question  from  the  jury,  and 
direct  a  nonsuit  if  the  onus  is  on  the  plaintiff,  or  direct  a 
verdict  for  the  plaintiS  if  the  onus  is  on  the  defendant,' 
and  this  was  approved  of  and  adopted  in  this  House  in  the 
recent  case  of  Metropolitan  Railway  Company  v.  Jackson. 
I  have  already  given  my  reasons  for  thinking  that  the 
expression,  *  the  party  on  whom  the  onus  of  proof  lies,' 
must  mean,  not  the  party  on  whom  it  lay  at  the  begin- 
ning  of  the  trial,  but  the  party  on  whom,  on  the  un- 
disputed facts,  it  lay  at  the  time  the  direction  vaa 
given." 
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(o)  Baron  Parke's  stfttement  in  Bany  v.  Btttlin'  is  veil 
known:  "The  strict  meaning  of  the  term  omu probandi  is 
this,  that  if  no  evidence  is  given  by  the  party  on  vhom 
the  burden  is  oast,  the  issne  must  be  found  against  him." 
This  might  seem  to  point  to  the  duly  of  establishing. 
Does  it  ?  It  describes  only  thg  duty  of  one  (whoever  he 
may  be)  having  the  onus  probandi  (whatever  that  may  be) 
to  produce  evidence.  Now,  as  we  have  seen,  a  common 
and  approved  English  conception  is  that  when  a  party 
does  have  this  and  makes  a  prima  faote  ease,  the  other 
party  has  the  onu»  probandi  j  so  that  then  Baron  Parke's 
remark  will  apply  to  him.*  Baron  Parke's  expression 
appears  to  be  consistent  with  either  view,  since  the  duty 
of  beginning  and  that  of  finally  establishing  may,  and 
may  not,  re^t  upon  different  personsj*  the  duty  of  begin- 
ning may  be  settled  by  a  rule  of  presumption  or  a  mle  of 
practice  that  has  nothing  to  do  with  the  duty  of  establish- 
ing, (d)  In  a  Connecticut  case  *  the  defendant  was  prose- 
cuted under  a  statute,  for  neglecting  and  refusing  to 
support  his  wife.  At  the  trial,  under  the  general  issue, 
he  set  up  her  adultery.  The  jury  were  chafed  that  he 
had  the  burden  of  proof  to  establish  the  adultery  beyond 
a  reasonable  doubt;  and  a  verdict  for  the  State  was  set 
aside,  and  a  new  trial  granted  for  misdirection.  It  was 
laid  down  t^  the  court  (Andrews,  G.  J.)  that  the  burden 
of  proof  is  on  the  government  to  prove  its  case  in  all  its 
parts;  that  the  issue  ia  but  one,  the  defendant's  guilt,  and 
that  whenever  a  defence  is  so  proved  that  a  reasonable 
doubt  is  caused  na  to  any  part  of  the  case,  the  jury  should 
acquit.     But  it  was  also  said:  "If  the  defendant  relies 

1  S  Moon,  F.  C.  4U ;  ■■  o.  1  Cnrt«ii,  p.  640 ;  ud  lo  Metcalf,  J^  In 
6  Ciuh.  p.  319. 

*  Sach  b  Baton  Ruke's  oim  vae  of  th«  Mnn  id  Elkla  v.  Jtaatm.  13  U. 
ft  W.  pp.  66S-3,  Bod  Lord  Halgbnrj'i  *nd  Lord  Wktaon't  In  Wakelia  ■>. 
London,  etc.  Ry.  Co.,  IS  App.  Cu.  41 ;  where  alM  Lord  BUckbnrn.  haTutg 
read  Lord  Watrcn's  opinion,  ramorks :  "  In  it  I  perfect);  igree."  See  »1m 
Stephen,  Dig.  Et.  arU.  9S  and  9S,  and  L.  J.  Bowen,  «iipra,  357. 

■  See  i'ii/7'a,  377.  •  State  i>.  Schweitier,  S7  Conn.  532  (18SB>, 
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upon  some  diBtinct  Bubstantive  gronnd  of  defence  not 
necessarily  connected  with  the  transaction,  ...  as  insan- 
ity oi  self-defence,  or  an  alibi,  or,  as  in  the  case  at  bat^ 
the  adultery  of  the  wife,  he  must  piore  it  as  an  independ- 
ent fact.  ...  It  IB  incumbent  upon  the  defendant  to 
establish  the  fact.  .  .  .  All  authorities  agree  that  the 
burden  is  upon  the  State  to  make  out  its  accusation  .  .  . 
beyond  all  reasonable  doubt.  .  .  .  When  a  defendant 
desires  to  set  up  a  distinct  defence,  ...  he  must  bring  it 
to  the  attention  of  the  court;  in  other  words,  he  mast 
prove  it,  .  .  .  that  is,  he  must  produce  more  evidence  in 
support  of  it  than  there  is  against  it.  When  he  has  done 
this  by  a  preponderance  of  the  evidence,  the  defence 
becomes  a  fact  in  the  case  of  which  the  jury  must  take 
notice  .  .  .  aud  dispose  of  it  according  to  the  rule  before 
stated,  that  the  burden  is  upon  the  State  to  prove  every 
part  of  the  case  against  the  prisoner  beyond  a  reasonable 
doubt."  *  It  is,  perhaps,  not  clear  what  is  meant  here.  The 
court  avoids  saying  in  terms  that  the  defendant  has  any 
"burden  of  proof,"  but  they  seam  to  say  it  in  substance. 
If  the  defendant  must  establish  the  insanity  or  aliH  by 
the  preponderance  of  the  evidence,  he  has  the  burden  of 
proving  it.  It  would  seem  that  the  true  theory  of  this 
case  is  that  the  defence  has  nothing  to  "prove,"  but 
has  only  to  do  what'  the  M^sachusetts  court  intimated 
in  one  of  the  oases  relied  on  in  this  opinion,  when  it  said: 
"The  evidence  which  tended  to  prove  the  aliH,  even  if  it 
failed  to  establish  it,  was  left  to  have  its  full  effect  in 
bringing  into  doubt  the  evidence  tending  to  prove  the 
defendant's  presence   at  the  fire."*    So  here,  defendant 

'  For  tbiB  exposition  the  court  cites,  among  other  esses,  Brotherton  d. 
The  Fsopl«,  TS  N.  T.  159,  and  the  chu^  in  Com.  v.  Choate,  lOS  Man. 
491 ;  and  the]'  remark  that  this  last  char)i;e  was  "  held  to  be  correct.'' 
This  is  mJalMdiog.  The  Maauohnsette  court  held,  in  effect,  that  th» 
charge  WM  incouteteut  and  in  part  bod ;  bat  that  it  contained  its  own 
aatidota,  and  therefore  the  rerdict  might  itaod. 

*  Can.«.Choate, aiinqmi,-  Peoples.  Siordan,  117  N.  T.  Tl;  States 
Azdmn,  491a.  1149;  State  n.HoweU,  100  Ho.  638;  People  «.  Buhton.  80 
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need  not  establish  the  adoltery ;  he  need  only  .bring  the 
jury  to  a  reasonable  doubt  about  it;  for,  acoording  to  the 
theor;  of  the  case,  that  is  a  reasonable  doabt  of  the  defend- 
ant's guilt.  It  "becomes  a  fact  in  the  case,"  when  there 
is  a  reasonable  doubt  of  it.^ 

II.  So  much  for  the  various  meanings  of  the  phrase. 
And  now  some  explanations  as  to  the  relation  of  the  sub- 
ject to  pleading. 

(1)  It  is  important  to  attend  to  one  or  two  peooUarities 
of  the  Boman  law;  for  that  body  of  law  has  given  db  the 
term  onut  probandi  and  a  variety  of  maxims  about  it. 
Under  the  system  which  prevailed  in  classical  times,  and 
for  two  or  three  centuries  after  the  Christian  Era,  — a 
period  which  includes  the  great  jurists  whose  responses 
are  preserved  in  the  "I>igest,"  —  the  Pnetor  sent  to  the 
judex  a  formula  containing  a  brief  indication  of  the  plain- 
,  tiff's  claim,  of  the  affirmative  defence,  if  any,  of  the  affir- 
mative replication,  if  any,  and  so  on,  —  with  instructions 
to  hear  the  parties  and  their  witnesses,  and  then  decide 
the  case.  Ko  denials  were  mentioned  in  the  formula,  but 
each  affirmative  case  was  understood  to  be  denied.  Then 
followed  a  trial  of  each  of  these  oases  separately,  —  first, 
the  plaintifi's;  then,  unless  that  failed,  the  defendant's} 
and  then,  unless  that  failed,  the  plaintiff's  replication;  and 
80  on.  What,  in  oar  system,  is  a  plea  in  oonfessiob  and 
avoidance,  was,  in  the  Boman  system,  merely  a  supposi- 
tion of  the  truth  of  the  opposite  case,  and  an  avoidance 
of  it;  nothing  was  admitted.  As  illustrating  this,  I  give, 
in  a  note,  some  passages  from  a  clear  account  of  a  pro- 
cedure thought  to  have  "  differed  but  slightly  in  principle  " 
from  that  of  the  period  to  whicb  I  now  refer.* 
CsL  ISO.  "  It  IB  k  priaoner'ii  burden,  the  only  bnTden  erer  put  apon  bim 
by  the  law,  that  of  mtittjian  the  jnrj  that  there  ii  a  reawmablt  doabt  <rf 
bii  guilt."    R.  H.  Dana,  argatBdo,  York's  cms,  B  Met.  p.  98. 

>  See  the  clear  BtMemanta  in  St«t«  D.  Crawford.  II  Kana.  p.44-9  (1879), 
and  in  Scott  r.  Wood,  81  Cal.  398  (1889).  Comp«n  Wilder  v.  Cowkt,  100 
)itm.*87. 

■  Langdell,  Eqnlt;  FletMling  (9d  «d.),  m.  4-14.    "Then  wen  ...  at 


Digilzed  by  Google 


TBB  BCRDEH  OF  FBOOF.  36o 

KoT,  iiDdei  Boeh  a  method,  where  there  ia  presented  at 
each  stage  of  the  trial  only  one  dear  and  unchangeable 
affiimation  and  denial,  the  phrase  onus  pnbaruli  (and  so 
the  leading  Latin  nnninm  about  it)  may  have  a  very  simple 
meaning.  The  proof,  the  burden  of  proving,  belongs  to 
the  actor;  it  cannot  shift,  and  cannot  belong  to  the  rem, 
vhme  function  ia  not  that  of  proving,  but  the  pnrely 
negative  one  of  repelling  or  bafSing  the  adversary's 
attempts  to  prove.*  Consistently  with  this,  however,  it 
may  be  the  duty  of  the  defendant  upon  any  particular 
point  to  go  forward  with  evidence;  because  there  may  be 
some  presumption  which  operates  as  a  prima  facie  case  on 
that  point,  in  favor  of  the  party  who  has  the  afftrmative 
on  the  general  proposition  of  the  issue,  and  which,  with- 
out the  production  of  evidence,  accomplishes  the  result  of 
evidence.     In  calling  this  duty  of  him  who  has  the  nega- 

Diaay  n»Lf;f»  in  the  trial  u  there  -wen  plsadin)^  The  fint  atage  connitod 
of  the  trial  of  tbe  pUintiff'i  csae  u  Rated  in  the  libel.  For  tbi>  parpoae 
the  plaiDtiff  woold  &riE  pnt  in  hi<  evidence  in  gapport  of  his  case,  and  the 
defendant  wonld  then  pQt  in  hii  evidence,  if  be  had  anf ,  in  contradictioD. 
Tbe  evidence  bearing  npoa  the  libel  being  eicbansted,  ths  next  stage  wai 
the  trial  of  the  exception,  which  proceeded  in  tbe  ume  manner  aa  the 
trial  of  the  libel,  except  that  tbe  defendant  began,  he  baring  the  borden  of 
proof  as  to  hia  exception.  In  this  manner  tbe  tnal  procraded,  antil  all 
the  evidence  bearing  npon  each  of  the  pteaa  in  •ncceaslou  wai  exhansted, 
meh  partjr  beinf;  required  in  tnm  to  prove  hii  own  pleiiding,  if  he  would 
avail  hinuelf  of  it  (i.  8).  ,  .  .  Finally  it  will  be  found  that  all  the  essential 
differences  between  a  trial  at  common  law  and  bj  the  civil  law,  ariM 
from  this,  namely,  that  by  the  cominon  law  a  cause  goes  to  trial  with 
everytbinf;  alleged  id  the  pleadings  on  either  side  admitted,  except  the 
single  point  apon  which  istne  ie  joined,  while  by  the  civil  law  it  goes  to 
trial  with  nothing  admitted  "  (s.  19).  This  system  has  largelj  snrvived 
on  the  continent  o(  Enrope,  in  Scotland,  and  in  onr  eqaity  and  admiralty 

>  Thia  is  aqoally  plain  in  any  simple  case  under  our  system,  sach  as 
Hingcston  v.  Kelly,  18  L.  J.  h.  a.  Kx.  3fD.  and  Phippa  v.  Mahon,  Ul  Mass. 
471,  a  like  instance,  where  the  tbiug  is  well  exponnded.  Bnt  in  oor  nys- 
tem  the  court's  revision  of  the  proceedings  before  the  jury  is  constantly 
Introdncing  into  judicial  discassion  questions  and  speculations  as  to  what  is 
called  "  the  hnrden  of  proof,"  which,  at  Rome,  did  not  thus  come  ont  into 
the  light  to  perplaz  the  ainplicity  of  the  inhjecb 
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tire  hy  the  name  of  ptviatio  and  ontw  probandi,  there  U  in 
Latin  the  same  ambiguity  whiob  we  have  io  English. 

The  sitoation  is  thoa  indicated  by  the  language  o{ 
a  learned  Dutch  writer,^  whose  statement  I  regret  to  have 
only  in  another's  translation:  "The  rule  oonceming  the 
onus  o£  proof,  as  to  its  object,  suffers  derogation,  when, 
instead  of  establishiDg  the  principal  and  decisive  fact  in 
the  cause,  one  or  other  of  the  parties  is  permitted  to  refer 
to  other  facts  from  which  may  be  deduced  the  truth  of  that 
which  it  is  sought  to  prove;  in  other  terms,  when  the 
allegations  of  one  of  the  parties  are  sustained  by  a  legal 
presumption.  In  stick  cote  the  relative  potitiotu,  with 
retpeet  to  the  onus  of  proof,  are  not  tranapoted ;  there  is  a 
change  only  as  to  the  object  of  proof."  And,  in  a  note, 
the  author  adds:  "This  is  why  the  language  ...  of  the 
Dutoh  Code,  '  legal  presumption  dispenses  with  all  other 
proof/  is  more  exact  than  that  ...  of  the  French  Code, 
'legal  presumption  dispenses  with  all  proof.'"* 

(2)  But  the  form  of  the  pleadiugs  may  not  help  to  de- 
termine the  duty  of  the  parties;  for  there  may  not  be  any 
pleadings.  It  is  possible  to  conduct  legal  oontrorersies, 
as  well  as  others,  without  any  written  or  recorded  plead- 
ings, or  in  disregard  of  them.     It  is  often  done;  the  con- 

>  Oondsmidt,  PandtcU  (Gonld'i  translation),  317. 

*  Compare  the  laogoage  of  an  aoonyraoni  mediaral  treatite  praMtved 
hi  the  Black  Book  o{  the  Adminltj,  inppoted  to  be  written  b7  aome  dril- 
lau  of  the  school  of  Bologna,  at  abont  the  end  of  the  fouteeoth  centuy. 
"  Si  neget  leuH,  iDcumbit  probado.  .  .  .  Debet  eoim  actor  vel  accniator, 
qni  aliqnid  ameTerat,  probare,  non  aatem  real  qni  uegat ;  quia  per  reram 
natorani,  id  eat  cansamni  consnettidiiiem,  iDdnctnm  ett  nt  affirmantis,  noa 
antem  negantis,  aliqna  ait  prohacio ;  nam  jndicei  in  caoaia  consnererant 
tmponere  onna  probandi  actori  aanveranti,  non  antem  neganti.  Hoc  tamen 
Terom  est,  qnod  aliqnando  neganti  incnmbit  probacio,  ut  pnta  qnando  pie- 
snmpcio  est  pro  actore,  dicto  enim  aliqneni  fnUse  sanae  mentit  qnando 
teatatnr,  qnod  tn  negas,  aed  qnia  qnilibeC  preaamitDr  aaaae  mentis  ni^i  pro- 
betnr  contiarinm,  tibi  neganti  incnmbit  probacio ;  et  ita  pretnmpcin  con- 
▼erCit  aliqnando  onoa  probandi  in  negautem,  set  non  omniB  preBumpciot 
qnia  qni  cnmplex  eat  pretninpcio ;  de  qnibos,  proseqni  longnin  eaaeL  .  .  .' 
"  The  text  here,"  reniark*  the  editor,  "  ia  hopelesalj  corrupt." 


Digilzed  by  Google 


THE  BURDEIf  OF  FBOOr.  367 

Teoient  practice  of  agreeing  the  facts,  whether  reating  on 
a  statute*  or  on  the  practice  of  the  courts,  will  readily 
come  to  mind;  in  such  case,  although  there  is  no  trial  of 
facts,  the  question  of  law  remains,  and  the  relative  duty 
of  the  parties  as  to  the  issue.  As  regards  everything  fol- 
lowing  the  declaration  in  civil  oases,  and  the  indictment 
in  criminal  cases,  we  are  familiar  in  modem  times  with 
that  state  of  things,  —  indeed  the  common  law  has  always 
known  it.*  An  oral  plea  to  an  indictment,  of  not  guilty, 
and  a  written  general  denial  have  been  very  common  an- 
swers, whatever  the  real  nature  of  the  defence  on  sound 
principles  of  pleading.  Not  long  ago  it  was  formally 
recommended  by  a  committee  appointed  by  the  Lord 
Ohanoellor  and  made  up  of  the  leading  judicial  and  legal 
personages  in  England,  that  litigation  should  thereafter 
be  conducted  in  tike  High  Court  of  Justice  without  any 
pleadings.  "The  committee,"  they  said,  "is  of  opinion 
that,  as  a  general  rule,  the  questions  in  controversy 
between  litigants  may  be  ascertained  without  pleadings." 
Then  followed  the  recommendation  of  a  rule  that  "No 
pleadings  shall  be  allowed  unless  by  order  of  a  judge."  * 

1  E.  g..  Si.  15  It  le  Vie.  c  TB,  i.  46. 

*  Co.  Lit.  S63. 

■  Tbis  interating  document  may  be  found  in  ths  London  TimM  for 
Oct.  e,  ISSI.  Itii  signed  bj  Lord  ColeridgB,  Lordjnjtice  Jtuoee,  Jnitice* 
Hsonen  and  Bowen,  tbs  Attomer-^nerml  {J&mes),  the  Solicibir-Oeneml 
(HeiBCbell),  vai,  oEhen.  I  will  mdd  some  panagea  of  the  report :  "  In  tha 
jear  1879  there  were  iuoed  in  the  divisionB  of  the  High  Court  in  LondoD 
writs,  S9,  S}9.  Of  the  BCtiozuthnacommenced,  there  wsre  settled,  without 
■ppearBDce,  15,373, f.  c, 3S.68  perceot;  by  judgment  b;  default,  1S,967, 
I.  e.,  SB  34  percent;  b;  Jodgmeot  under  Order  XIV.,  4,3S1,  ■'.  a.,  7.10  per 
cent;  total  of  practicttllj  undefended  cases,  3S,G90,  i.  e.,  61.13  per  cent; 
rmifn  nnaccounted  for  and  therefore  presnraabl/  settled  or  Bbandoaed 
after  tome  litigstion,  30,804, 1. 1.,  3S.10  per  cent.  The  reuiaiDtng  cases 
wen  thus  Bcconnted  for :  Decided  in  court,  —  for  plaintiffs.  1,333;  for 
defendants,  S3I  ;  before  masters  and  official  referees,  SIS  ;  total,  3,369; 
that  is,  3.78  per  cent  of  the  actions  bronght.  From  these  fi|tures  it  seemed 
clear  that  the  writ  in  its  present  form  was  efFectire  in  bringing  defendant* 
to  a  settlement  at  a  tnu]!  cost,  and  that  it  was  unadvijiable  to  make  anj 
alteration  by  nniUng  it  with  a  plaint  or  other  statemeDl  of  (he  plaintiiTa 
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The  substitute  for  pleadings  vbich  these  propositions 
contemplated  was  a  brief  indorsement  npon  a  writ  of  sam- 
mons,  indicating  the  nature  of  the  plaintiff's  claim,  and  a 
brief  notice  from  the  defendant  of  any  special  defence, 
such  as  the  Statute  of  Limitations  or  payment.  Although 
these  su^estions  were  not  in  form  adopted,  yet  English 
common-law  pleading  has  come  down  to  a  very  simple 
basis  indeed;  and  so,  very  widely,  in  this  oonntry. 

Whether  there  be  pleadings  or  not,  and  whether  they 
be  simple  or  not,  you  come  oat,  at  some  stage  of  the  con- 
troreTBy,  npon  a  proposition,  or  more  than  one,  expressed 
or  implied,  on  which  the  parties  are  at  issue,  one  party 
asserting  and  the  other  denying.  An  admission  may,  of 
course,  end  the  controversy;  but  such  an  admission  may 
be,  and  yet  not  end  it;  and  if  that  be  so,  it  is  beoanse  the 
party  making  the  admission  sets  up  something  that  avoids 

f«DM  of  Mtum,  which  wonld  add  to  the  expeuM  of  the  ttnt  Kep  in  th« 
litigation.  .  .  .  The  committee  it  of  opinion  the  qaeetioni  in  eoatroreisy 
between  litigant*  ni«7  be  aecertained  withont  pleading!.  In  the  20,804 
caaei  which,  at  appeared  from  tlie  itatiitin  of  1BT9,  were  either  lettled  or 
abandoned  withont  being  taken  into  court,  it  ma;  reaaonablj  be  eappoeed 
that  pleadmgB  were  of  little  nae.  Of  the  caeee  which  go  to  trial  it  appears 
to  the  comniin«e  that  in  a  rerj  large  nomber  the  only  qneetiona  an : 
Waa  the  defendant  gnilty  of  the  toitioiu  act  chaifed,  and  what  ongfat  he 
to  pay  for  it!  oi.  Did  the  defendant  enter  into  the  alleged  contract,  and 
was  it  broken  bj  himi  And  in  a  great  man;  othen  the  ple«diiiga  present 
rltinin  of  claims  and  defences  which  follow  common  forma.  We  may  take, 
for  initance,  the  diipntee  arising  out  of  mereantilB  contracts  for  sale,  of 
aSreightment,  of  intnranae,  of  agencj,  of  gnaiantee.  The  caaei  of  litigants 
an  nsnallj'  pnt  forward  in  the  same  shape,  the  plaintiff  nljing  on  the 
contract  and  comjdaining  of  breaches;  the  defendant,  on  the  other  hand, 
denvlng  the  contract  or  the  breaches,  or  contending  that  Us  liabQit;  on 
the  contiact  hia  terminated.  The  qnestions  in  dispute  are,  as  a  general 
rale,  well  known  to  the  plaintiff  and  the  defendant.  It  is  onl;  when  their 
eontiorernss  have  to  be  reproduced  in  technical  forma  that  difflcnltiea 
begin."    See  4  Harr.  Law  Her.  pp.  184-IBS. 

Compan  the  provifions  of  St.  43  Eliz.  c  13  (1601),  for  the  relief  of 
merchants  in  the  matter  of  insurance.  Commissioners  were  to  hear  the 
partlea  "  in  a  brief  and  summary  eonne  .  .  .  without  formalities  of 
I>lesdings  or  prooeedlnga." 
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the  apparent  effect  of  it;  as  sabsequent  payment  avoids 
the  effect  of  what  shows  a  claim  in  contract.  When  this 
happens,  the  party  defending  beoomea,  in  so  far,  the  actor 
or  plaintiff.  Id  general,  he  who  eeeka  to  move  a  court  in 
his  favor,  whether  as  an  original  plaintiff  whose  faats  are 
merely  denied,  or  aa  a  defendant,  who,  in  admitting  his 
adversary's  contention  and  setting  np  an  af&rmative  de- 
fence, takes  the  rdle  of  aetor  (reus  eaxtpiendo  Jit  actor),  — 
most  satisfy  the  court  of  the  truth  and  adequacy  of  the 
gronnds  of  his  claim,  both  in  point  of  fact  and  law.*  Bnt 
he,  in  every  case,  who  is  the  true  reus  or  defendant  holds, 
of  coarse,  a  very  different  place  in  the  procedure.  He 
simply  awaits  the  action  of  his  adversary,  and  it  is  enough 
if  he  repel  him.  He  has  no  duty  of  satisfying  the  court; 
it  may  be  doubtful,  indeed  extremely  doubtful,  whether 
hs  be  not  legally  in  the  wrong  and  his  adversary  legally 
in  the  right;  indeed  he  may  probably  be  in  the  wrong,  and 
yet  he  may  gain  and  his  adversary  lose,  simply  because, 
the  inertia  of  the  court  has  not  been  overcome;  because 
the  aetor  has  not  carried  his  case  beyond  an  equilibrium  of 
proof,  or  beyond  all  reasonable  doubt.*  Whatever  the 
standard  be,  it  is  always  the  aetor  and  never  the  reus  who 
has  to  bring  his  proof  to  the  required  height;  for,  truly 

*  Botmiei:,  Prtuva,  L  i.  36  (Mb  ed.) ;  "  Celni  qni  dott  innovM  doit  i4- 
■Dontrer  qoe  la  p^^ntion  Bit  fODd^" 

*  Bnetoii,fol.339b.i  "Si  jaratoiw  dDbiteTeriat  .  .  .  queraiiB  per  hoc 
nihil  comeqaitoT  .  .  .  qnia  qaoCieiuciuiqDe  dnbititur  an  qnid  sit,  p«iiiid« 
M(  ac  si  HOD  aaiet  iUad."  I  bars  spoken  of  "  the  inertia  of  tbe  conrt."  Of 
course,  from  the  conrt's  pmnt  of  riew  tbis  qaestion  piesents  itself,  Wliat 
bIibU  we  do  when  we  know  not  wliat  to  do  *  Tbis  has  sometimes  been  an- 
swered with  mnch  aimplicitf.  BoDoier,  Prtat>e4,  i.  s.  51  (5th  ed.),  remarks : 
"  Noa  andens  antenrs,  de  lenr  cStd,  ont  propose  divers  expedients  ponr 
r&ondre  les  qnestiaos  doatenses,  Les  nns  renlent  qn'on  tranche  le  difK- 
rand  par  la  moiti4,  ce  qne  Cnjas  appelle  svec  raison  anile  judicium.  Ifantres 
proposent  I'emploi  dn  sort,  emploi  qni  a  ^t^  r^alii^  affectlrement  en  1644 
dtuu  la  famense  sentence  det  bichttttt."  He  addi  in  n  note :  "  Par  na  jnge 
de  Helle  qni  avalt  fait  tirer  van.  pUtdeon  deal  pailles  on  McieUe*.  qn'il 
tenait  entre  lee  doif^.  HeDreuMmeat  poor  I'honneor  de  U  jnKice,  elle  a 
iii  i^oimie  pu  le  p«ilent«Dt  de  Paris." 
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speaking,  it  is  only  the  actor  that  has  the  duty  of  proving 
at  all.  Whoever  has  that  duty  does  not  make  oat  a  prima 
/aeie  ease  till  he  comes  np  to  the  requirement,  as  regards 
quantity  of  evidence  or  for«e  ot  conviction,  which  applies 
to  his  contention;  and,  of  course,  he  has  not,  at  the  end 
of  the  debate,  accomplished  his  task  unless  he  has  held 
good  his  case,  and  held  it  at  the  legal  height,  as  against  all 
counter  proof.'  This  duty,  in  the  nature  of  things,  here 
as  well  as  at  Bome,  cannot  shiftj  it  is  always  the  duty  of 
one  party,  and  never  of  the  other.  But  as  the  actor,  if  be 
would  win,  must  begin  by  making  out  a  case,  and  must 
end  by  keeping  it  good,  so  the  tous,  if  he  would  not  lose, 
must  bestir  himself  when  his  adversary  haa  once  made  out 
bis  case,  and  must  repel  it.  And  then,  again,  the  actor 
may  move  and  restore  his  case,  and  so  on.  This  shifting 
of  the  duty  of  going  forward  with  argument  or  evidence 
may  go  on  through  the  trial.  Of  course,  as  has  been  said 
already,  the  thing  that  thns  shifts  and  changes  is  not  the 
peculiar  du^  of  each  party,  — for  that  remains  peculiar; 
i.  e.,  the  duty,  on  the  one  hand,  of  making  out  and  holding 
good  a  case  which  will  move  the  court,  and,  on  the  other, 
the  pnrely  negative  duty  of  preventing  this.  It  is  the 
common  and  interchangeable  duty  of  going  forward  with 
ailment  or  evidence,  whenever  your  case  requires  it. 

(3)  If  one  asks  how  he  shall  know  who  hss  the  duty 
of  establishing,  — the  burden  of  proof  in  that  sense  of  the 
term,  — be  must  pat  this  question  with  reference  to  some 
specific  proposition.  As  a  general  question,  it  relates  to 
the  proposition  on  which  the  parties  are  at  issue;  and  the 
general  answer  is  that  the  actor  has  it,  the  one  who  holds 
the  affirmative.  How,  then,  shall  we  ascertain,  in  any 
given  case,  who  the  actor  is  ?  As  we  have  seen,  the  mere 
form  of  the  pleadings  may  suffice  to  tell  us.  Where  it 
does  not,  we  must  be  referred  to  the  principles  of  plead- 

1  It  ihonld  be  remuked,  however,  tbat  then  la  mnch  fieedom  of  di>- 
cretion  allowed  the  trial  jud^  in  determiDing  irhen  s  pu^  maj  r«M  for 
the  time  being ;  and  when  th«  otlier  ma;  lairlj  be  called  on  to  explaioi 
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ing;  aad  in  attendii^  to  these  ve  ehall  sometimes  find 
ourselves  involved  in  an  analysis  of  tlie  substantive  law 
of  the  paiticul&r  case,  and  perhaps  ifl  an  inquiry  into 
things  obsolete,  anomalous,  and  forgotten.  "Undoubt- 
edly," says  a  learned  judge,  "  many  matters  which,  if  true, 
would  show  that  the  plaintiff  never  had  a  cause  of  action, 
or  evea  that  he  never  had  a  valid  contract,  must  be  pleaded 
and  proved  by  the  defendants;  for  instance,  infancy, 
coverture,  or,  probably,  illegality.  Where  the  line  should 
be  drawn  might  differ  conceivably  in  different  jurisdic- 
tions." ^  Clearly  one  has  no  tight  to  look  to  the  law  of 
evidence  for  a  solution  of  such  questions  aa  these,  and  I 
am  not  proposing  to  answer  them.' 

1  Per  KoliBM,  J.,  in  Stanatt  v.  HoUsd,  146  Man.  070. 

■  As  I  bare  said  it  would  b«  a  giwt  Miriee  to  the  law,  If  tbeM  ma£- 
ten  conld  be  thorooghly  worked  out.  Hy  colleagne,  Piotenor  I^angdell, 
ha*  kindl;  allowed  me  the  privilege  of  raprioting  here  the  foUowinft  paa- 
Mges  from  a  Taloable,  ihoit  treatmont  of  this  nibjeet,  incideuta]  to  hie 
weU-knowD  diecmaioa  of  pleading  in  equity.  I  qaote  from  bii  work  on 
that  subject  (ad  ed.),  n.  108-lU.  It  wiU  be  obaerred  that  bis  point  of 
Tiew  is  Kmiewbat  different  from  that  taken  in  the  text. 

"  No  leliance  can  be  placed  npon  the  form  of  a  plea,  eren  If  consctly 
drawn,  for  the  pnrpoee  of  determining  whether  it  is  affirmatiTe  or  neg- 
ative ;  bat  the  qneeiion  mnst  be  decided  in  ererj  caae  npon  principle, 
the  teet  being  tlM  burden  of  proof.  That  is  to  say,  if  the  plea  amonnta 
merel;  to  a  denial,  direct  or  argnmentatiTe,  of  some  fact  which  the  plain- 
tiff muat  prove  in  order  to  obtain  relief,  whether  anch  fact  be  alleged  In 
th*  bill  or  not,  the  plea  will  be  negative ;  for,  if  the  plea  be  replied  to,  the 
only  fact  to  be  triad  will  be  the  fact  thus  denied,  and  aa  (o  that  the  plain- 
tiff wiU  have  the  burden  of  proof.  The  defendant  will  properlj  have 
nothing  to  prove  ;  and  if  he  pnta  in  any  evidence,  its  object  will  be  merely 
to  show  the  plaintiff's  evidence  to  be  untme,  or,  if  true,  tneonclnaive.  In 
a  word,  the  fact  to  be  tried  constitDtee  a  part  of  the  plaintiff's  case.  On 
the  other  hand,  if  the  plei^  alleges  some  fact  which  ii  eouBiatant  with 
every  fact  neceasary  to  be  proved  by  the  plwntiff,  but  which,  if  tme,  will 
•till  prevent  the  plldntiff'*  recovering  (and  nnlees  soch  be  its  effect,  tha 
plea  wilt  neceasarily  be  bad),  in  that  case  the  plea  will  be  afflrmstive ;  for 
if  it  be  replied  to,  the  only  fact  to  be  tried  will  be  the  fact  alleged  by  the 
plea,  and  as  to  that  the  defendant  will  have  the  bnrden  of  proof.  The 
plaintiff  win  hsva  nothing  to  prove,  as  all  the  beta  which  constitute  his 
caae  an  admitted  b;  Uw  plea;  and  U  tbe  court  deeidea,  upon  all  tlia 
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It  will,  horerer,  serre  to  illustrate  the  nature  of  the 
difficulties  which  have  attended  the  attempt  to  determine 

evidence  given,  that  tbe  bet  alleged  by  the  plea  ia  not  proved,  the  plain- 
tiff will  have  a  decree  apon  the  facts  alleged  in  the  bill  and  admitted  bj 
the  plea.  In  a  word,  the  fact  lo  be  tried  wiU  conatitnte  a  defence  in  the 
proper  bedm  of  tbe  term  '  defence '  (i. «.,  an  afflimative  defence),  and  not 
a  part  of  the  plaintilTs  caae.  The  qnestion,  therefore,  whether  any  par- 
ticnlar  plea  U  affirmatiTe  or  negadve,  can  never  be  aniwered  intelligentlj 
nntil  another  ijnestioti  be  aniwered ;  namel/,  what  beta  mnst  the  plaintiff 
prove  in  order  to  obtain  a  decree  1  The  latter  qneation.  being  aniwered, 
the  fonner  involvea  no  difflcnltj. 

"  How,  then, !«  It  to  be  ascertained  whether  any  particnlar  bet  mnat 
be  proved  bj  the  plaintiff  to  enable  him  to  recover,  or  whether  the  con- 
tntj  muit  be  proved  by  the  defendant  to  prevent  the  plaintiff's  recov- 
ering T  If,  lor  example,  in  an  action  npon  a  contract,  there  be  a  qnestim 
whether  the  defendant  was  of  fnll  age  when  he  made  the  contract,  mnst 
the  plaintiff  prove  that  he  was,  or  must  the  defendant  prove  that  he  was 
then  an  infant  *  Or  if ,  in  an  action  npon  contract,  it  appear  that  the  de- 
fendant made  the  pramise  alleged,  bnt  do  not  appear  whether  he  received 
a  eonfidentioQ  tor  the  promiM,  mnst  the  plaintiff  pnive  a  consideration, 
ot  mnat  the  defendant  prove  that  the  promise  was  gratnitona  1  There  ia 
no  donbt  how  these  two  qneetiona  ehoold  be  aniwered,  namely,  that  in  the 
farmer  the  bnrden  of  proof  lies  npon  the  defendant,  while  in  the  latl«r  it 
liea  npon  the  plaintiff.  But  the  important  inquiry  ii,  why  sbonld  theee 
two  qnestiona  be  aneweied  differently  ?  It  ia  often  said  that  the  burden 
of  proof  lies  npon  the  party  who  holds  the  afflrmative ;  bnt,  in  tbe  two 
caaes  jnst  pnt,  each  party  has  an  afflrmatjve  in  form,  while  !n  substance 
the  plaintiff  has  the  affirmative  in  both  cases.  It  is  necessary,  therefore, 
to  find  lome  other  way  of  diatingoisblog  the  two  cases  ;  and  that  is  not 
diSlcolt.  Every  contract  mnst  consist  of  certain  elements  prescribed  by 
law.  These  elements  consiit  of  acts  dime  by  the  parties  reepectively,  and 
done  with  a  certain  intention.  Uotil  all  of  these  elements  are  proved  to 
exist,  there  is  no  reason  to  suppose  that  there  is  any  contract  between  the 
parties,  and  hence  no  reason  to  suppose  that  the  defendant  is  liable  to  the 
plaintiff  upon  contract.  It  wonld  be  very  unteaaouable,  therefore,  to  re- 
quire any  proof  from  the  defendant  so  long  aa  any  of  the  neceeiaty 
elements  of  a  contract  remain  unproved  by  the  plaintiff;  and  one  of  theee 
elements,  in  the  case  of  a  contract  not  under  leal,  ii  the  giving  of  a  con- 
sideration hy  the  plaintiff  for  the  defendant'i  promise.  When,  however, 
the  plaintiff  has  proved  all  the  neto  required  by  law  for  the  making  of  a 
contract,  and  these  acts  have  been  accompanied  by  the  usual  indicia  of 
intention  to  contract,  there  ie  a  strong  probability  that  Che  defendant  ii 
bound,  and  it  wonld  be  very  unreasonable  to  require  the  plaintiff  to  go 
farther.    U  anjr  fact  exists,  in  consequenoe  ol  which  the  dafeudant  ia  not 
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the  afSrm&tive  in  pleading  by  the  method  of  an  analyaifl  of 
the  sabstantire  law,  — I  need  not  enlarge  on  the  diBtresaeB 

boond,  B.  g.,  that  he  wm  ander  twentj-one  Tean  of  kge  when  he  made  tho 
promise,  the  defendant  ihonld  clearly  be  reqniied  to  thow  it.  Hence,  it  ia 
ft  rule  thM,  in  all  acti<Mu  apoa  contract,  the  plaintiff  mnat  prove,  flnit,  tb«' 
making  ol  a  cnntiact  in  fact,  i, «.,  in  case  of  a  contcact  not  under  seal, 
that  the  defendant  ptomiaed,  and  that  the  plaintiff  gave  a  coniidcration 
for  the  promiBB ;  hi  case  of  acoDtractnnderteal,  that  the  defendant  lealed 
and  delivered  to  the  plaintiff  a  promiae  ur  obligation  in  writing.  Secondly, 
if  the  promise  was  upon  a  condition  or  was  not  to  be  performed  nntil  some 
fntnre  time,  the  plaintiff  most  prove  that  the  condition  haa  been  performed 
or  haa  happened,  or  that  the  tinie  for  performance  of  the  promise  haa 
arrived.  Nothing  fnrtber  need  be  proved  bj  the  plaintiff,  imleM  expresnly 
required  by  the  agreement  of  the  partiea  or  by  a  atatnte ;  and  having 
proved  so  much,  he  will  recover  anless  the  defendant  Mtabtiahee  an  aSiri 
mative  defence.  Snch  a  defence  may  show  tliat,  although  the  defendant 
made  the  promise  alleged  for  the  consideration  allied,  yet  there  never 
vat  In  law  any  contract,  e.  g,,  that  the  defendant  was  a  married  woman 
when  she  made  the  promise,  or  that  the  promise  waa  declared  void  by 
■tamta  for  illegality ;  or  il  may  show  that,  although  there  is  a  contract, 
yet  the  defendant  is  not  bound  by  it  (which  is  commonly  expresaed  by 
saying  that  the  contract,  thongh  not  void,  ia  voidable),  e.  g.,  that  the  prom- 
ise or  the  consideration  for  it  was  illegal,  or  that  the  promise  was  ob- 
tained by  frand  or  dnress,  or  that  the  defendant  was  an  infant  when  ha 
made  the  promise ;  or  it  may  show  that,  although  a  valid  contract  wnf 
made,  yet  the  plaintiff  never  had  a  right  of  action  on  it.  ss  it  waa  duly 
performed,  or  was  rescinded  before  breach,  or  was  terminated  by  the  hap- 
peniog  of  a  condition  satoequent ;  or  it  may  show  that,  although  the 
plaintiff  ODce  had  a  right  of  action,  such  right  has  been  extinguished 
\e.  g,,  by  a  release  or  by  an  accord  and  natiafaction),  or  that  the  defendant 
Is  protected  by  atatnte  from  being  sued  upon  it,  e.g.,  by  the  Statute  of 
UmiCationa  or  by  a  Katntory  discharge  in  Wkmptcy. 

"  A  contract  may  provide  that  one  of  the  partiM  thereto  shall  not  be 
liable  for  a  breach  of  hia  promiae-or  covenant,  except  upon  the  perform- 
ance of  some  condition  by  the  other  party ;  or  a  statute  may  provide  that 
DO  action  shall  lie  upon  a  contract,  or  even  that  the  contract  ahall  be  void, 
unless  some  condition  specifled  by  the  atatnte  shall  he  complied  with ;  bnt 
in  neither  of  then  casea  will  the  plaintiff  be  required  to  prove  compliance 
with  such  condition  (it  being  no  part  of  the  covenant  or  promise  sned  on), 
nnlew  it  clearly  appear  that  snch  wu  the  intention  of  the  partiea  to  the 
contract  la  the  one  case,  or  of  the  legislatnre  In  the  other.  On  the  con- 
trary, the  defendant  will  be  required  to  show  non-compliance  with  the 
oondition  In  qnestion  as  an  aHtrmatiTe  defence.  ... 
"  Tbjtn  baa  been  mncli  dUteience  of  opinion  npon  the  qnertion  iriietlker 
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incident  to  the  obeoure  eSeot  of  forgotten  rules  and  piao> 
tices,  — to  look  at  one  or  two  oases  relative  to  negotiable 
paper. 

In  a  Massaohnsetta  case,  in  speaking  of  want  of  con- 
sideration in  a  promissory  note,  the  court  says:i  "With- 
th«  pltdntiff,  in  eases  which  come  within  the  Statate  of  Fntodi,  has  the 
bntddii  of  ptoviug  that  the  atatnte  hu  been  complied  with.  It  wu  tonDsrlj 
held,  both  by  conrts  of  kw  and  conita  of  equity,  that  he  had,  though  conrte 
of  law  roDiiaitted  the  extraordinary  iuconaiEtencj  of  holding  that  he  need 
not  allege  compliance  with  the  statate  in  his  dedaration ;  and  this  tDcoo- 
■iatency  was  niifortanatelf  not  cured  by  the  Hilary  RdIw.  Bnt,  if  what 
has  been  stated  is  correct,  it  follows  that  it  is  no  part  of  the  plaintiff's  om 
to  show  that  the  statnte  has  been  complied  with,  but  that  the  defendant 
mnst  show  the  contrary  as  an  affirmatiTe  defence,  if  he  wonld  avail  binuelf 
of  the  statnte ;  and  inch  is  now  the  rule  in  England  under  the  JadicaCDM 
Acts.  lEshoold  be  bome  in  mind  also  that  this  riew  is  independeDt  of  tho 
qnastim,  whether  the  statute  renders  the  contract  void,  in  case  of  noa-com- 
pliance  with  its  proTiaions,  or  merely  disables  the  pluntiff  from  sniag  on  it. 

"  What  has  been  said  of  actions  npoa' contracts  is  alao  true  of  action* 
apon  torts,  nutotu  muluiu/ii,  i.  ■.,  the  plaintiff  mnjrt  show  that  the  defend- 
ant baa  committed  an  act  which,  in  the  absence  oi  any  excuse  or  justifica- 
tion, eoustitntea  in  law  a  tort  to  the  plaintiff ;  and  be  need  show  nothing 
more.  If  any  facts  existed  which  rendered  the  defendant's  act  jnitifiable 
or  even  excusable,  although  auch  facts  show  that  the  defendant  has  ia 
truth  committed  no  tort,  yet  they  constitute  an  affirmatiTe  defence,  and. 
hence  mnat  be  alleged  and  prored  by  the  defendant. 

"  It  will  hare  been  seen  that,  in  actions  upon  contract  or  npou  tor^  th« 
plaintiff  has  the  burden  of  proving  only  that  he  once  had  a  cause  of  action 
Bf^ust  the  defendant,  — not  that  it  continued  to  exist  when  he  broQght 
his  action ;  and  that  the  defendant  always  has  the  bniden  of  proving  that 
a  cause  of  action,  which  once  existed,  exists  no  longer.  The  reason  is  that 
a  cause  of  action  does  not  die  a  natural  death ;  once  created.  It  continiiM 
to  exist  until  some  event  happens  which  has  the  power  and  the  effect  of 
destroying  it.  Hence,  when  a  cause  of  action  is  proved  once  to  have  eziated, 
the  court  mtut  treat  it  as  still  existing,  unul  the  contraiy  appears.  Dt  mm 
(^parentibta  et  non  txitttnlihut  tadtn  at  ratio." 

The  discuasion  of  the  same  question  aa  relating  to  actions  for  the  re- 
covery of  property  and  the  defence  of  the  Statute  of  Umitationa  CKUh 
tained  in  i6.,  ss.  114-IS9,  may  well  he  examined.  See  alao  HcEyriug  ^ 
Bull.  I«  N.  T.  397;  Pomeroy,  Remedies,  c  4 ;  The  Olendanoch  [IBM], 
Prob.  926,  per  Lord  Esber,  M.  R. 

I  Per  Thomas,  J.,  in  Crowntnahield  ■>.  Crowninshield,  9  Oiay,  SH,  591 ; 
ud  K  Delano  v.  Bortlett,  6  Cnah.  364. 
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oat  a  consideration  there  is  no  contract.  The  qneetion, 
therefore,  whether  there  was  a  consideration,  is  but  a  form 
of  the  question  whether  a  contract  was  ever  made.  The 
boidea  does  not  shift.  The  production  of  the  note,  with 
the  signature  of  the  defendaut,  makes  a  prima  facie  case 
against  him ;  and  when  no  evidence  is  offered  to  the  con- 
trary, the  plaintiff  will  of  course  prevail.  But  when 
evidence  is  offered  by  the  defendant,  and,  it  may  be,  by 
the  plaintiff,  it  all  applies  to  one  and  the  same  issue,  — 
was  there  a  consideration  ?  If  not,  there  was  no  contract. 
And  the  bnrden  remaios  throaghont  upon  him  who  afSrms 
that  a  contract  was  made." 

These  statements  are  probably  fotmded  in  error.  Com- 
pare the  account  of  the  same  matter  by  Lord  Blackburn, 
which  is  partly  given  on  a  previous  page.'  The  document 
"imports  consideration,"  it  is  said;  which  means  that  a 
consideration,  in  such  oases,  in  the  regular  course  of 
things,  is  not  necessary;  or,  in  other  words,  as  it  is 
expressed  by  a  learned  writer,  "the  modem  mercantile 
specialty  "  is  brought  under  the  doctrine  applicable  to  the 
older  specialty,  namely,  the  rule,  as  cited  from  an  old  case, 
that  whereas,  "in  debt  upon  a  contract,  the  plaintiff  shall 
show  in  his  count  for  what  consideration  (cause)  the 
defendant  became  his  debtor,  [it  is]  otherwise  in  debt  upon 
a  specialty  (obligation),  for  the  specialty  is  the  contract 
itself."' 

•  Si^ira,  861 ;  DabUn,  etc  Ry.  Co,  n.  SlMt«i7,  3  App.  Ca».  1155,  ISOS. 

•  Amee,  SptciaUy  CoatracU  and  Equitaile  Defaice*,  9  Harr.  Law 
Bev.  49.  Sm  alao  the  deu  uaimllatiaa  of  these  r-lnnnm  of  itocnmeDts  tiv 
one  of  Che  jadgei  of  the  SapremB  Court  of  M&nachiueCti,  Mr.  Juiitice 
Holmes,  in  eome  veij  trenchaat  aUoiiODS  to  the  ftunoaa  cane  of  Uutar  e. 
Miller,  4  T.  R.  330.  He  ii  Ant  spenkiD^  of  the  ordiosiy  epecUhr :  "  The 
contToct  WW  UMepaiable  tram  the  parchment.  It  a  stranger  deetrojed  it, 
or  toie  off  the  aeal,  or  altered  it,  the  obligee  eonld  not  reeovet,  however 
free  from  fault,  becsnse  the  defendant's  contract,  that  is,  the  actual  tan- 
gible bond  which  he  had  sealed,  conld  not  be  produced  In  the  toim  In 
which  it  bound  him.  About  a  hundred  jeara  tgo  Lord  Renyon  undertook 
to  nee  bii  reason  on  this  tradition,  ai  he  lometiinee  did,  to  the  detriment 
of  the  law,  and,  not  underttandiiig  it,  aaid  he  conld  tee  no  reason  wbj 


Digilzed  by  Google 


376  LAW  OF  BVIDBNCE. 

In  dealing  with  snch  questions  it  has  to  be  remembered, 
sometimes,  as  I  am  reminded  by  a  learned  friend,  that  de* 
fences  with  which  we  are  familiar,  and  whioh  seem,  upon 
analysis,  to  be  a  negation  of  what  is  affirmed  by  an  adver- 
sary, are  reaUy  positions  whioh  were  formerly  not  allowed 
to  be  taken  at  all  in  a  Ic^al  oontrorersy.  The  long  history 
of  equitable  defences,  such  as  fraud,  and  even  Illegality 
and  failure  of  consideration,  has  to  be  home  in  mindj  ^  and 
then  it  is  easy  to  see  why  such  matters  are  proper  to  be 
alleged  and  established  by  him  who  has  been  newly  allowed 
the  privilege  of  availing  himself  of  them. 

But  as  time  passes  and  the  conceptionB  on  which  legal 
obligation  is  determined  come,  from  age  to  tige,  to  rest  on 
a  new  analysis,  it  would  seem  that  the  test  of  an  affirmative 
case  must  also  change  and  be  made  to  depend  more  com- 
monly than  it  does  now,  and  more  distinctly,  on  the  newly 
accepted  ideas  and  analysis,  ffow,  and  at  all  times,  the 
tests  of  justice  and  practical  convenience  are  legitimate 
ones,  wherever  the  question  is  open  to  debate. 

III.  Let  us  look,  now,  at  certain  ambiguities  and 
sources  of  ambiguity. 

(a)  At  the  outset,  he  who  has  to  move  the  court  and 
establish  his  case,  has  also  to  go  forward  with  the  proof 
of  it,  unless  some  presumption  or  matter  judicially  noticed, 
operating  like  matters  already  proved,  happen  to  relieve 
him  just  at  this  point;  the  other  party  may  rest  until  then, 
and  will  win  without  a  stroke  if  the  first  remain  idle. 
This  duty  of  beginning  is  often  given  as  the  distinctive 
test  of  an  affirmative  case,  —  "  Which  party  wonld  be  suo- 

whM  WM  troe  of  a  bond  ahonld  not  be  tme  of  other  contiacts.  HU  dMi- 
■ion  happened  to  he  right,  u  it  concerned  a  promissory  note,  vhera  again 
the  common  Ikw  legarded  tha  contract  u  iiwepuable  from  the  paper  on 
which  it  was  written ;  bnt  the  reaaoning  was  general,  and  aoon  wai  ex- 
tended to  other  written  contracts ;  and  Tarions  abenrd  and  unreal  gtoaait 
of  policy  were  inrented  to  accoont  for  the  enlarged  rale."  "  The  FMh  of 
the  Law,"  10  Harv.  Law  Rev.  47S,  473. 

'  See  Amei,  9  Harr.  Idw  Rev.  49-99 ;  and  compare  S  ib.  344-347,  ud 
infra,  iOi. 
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oeBSfol  if  no  evidence  at  all  were  given."  *  But  when  the 
actor  has  gone  forward  and  made  his  prima  faeU  case,  he 
has  broaght  a  pressnre  to  bear  upon  the  reut,  which  will 
compel  him  to  come  forward;  and  he  again  may  bring 
pressure  upon  the  actor  that  will  call  him  out.  This  duty 
of  going  forward  in  response  to  the  call  of  a  prima  facia 
ease,  or  of  a  natural  oi  legal  presumption,  —  a  duty 
belonging  to  either  party,  —  is,  in  its  nature,  the  same  as 
that  which  rests  upon  the  beginning  psjrty,  and  which  is 
put  as  the  distinctive  test  of  an  aetar ;  it  is  merely  a  duty 
of  going  forward.  This  fact  was  perceived;  and  it  led  to 
a  modification  in  the  expression  of  the  test.  "As,  how 
ever,"  says  Best,*  "the  question  of  the  burden  of  proof 
may  present  itself  at  any  moment  during  a  trial,  the  test 
ought,  in  strict  accuracy,  to  be  expressed  thus,  namely; 
Which  party  would  be  successful  if  no  evidence  at  all,  or 
no  more  evidence,  as  the  case  may  be,  were  given  ?  "  Kow 
when  this  has  been  said  and  accepted,  all  notion  of  a 
characteristic  that  is  determined  by  the  beginning  of  the 
case  is  thrown  away;  and  so  every  circumstance  that 
discriminates  the  aetor  and  the  reus.  We  are  told  that  we 
may  know  him  who  has  the  burden  of  proof  by  considering 
whether,  at  any  given  moment,  a  party  would  lose  if  the 
case  stopped  then  and  there.  But  that  test  may  apply  to 
either  party,  for  it  points  to  a  situation  in  which  either  may 
find  himself,  namely,  that  of  having  the  duty  of  going  for- 
ward. In  short,  the  teat  for  the  never  changing  burden  of 
establishing  the  proposition  in  issue,  has  become  good  only 
for  the  constantly  changing  burden  of  producing  evidence. 
This  last  duty  now  comes  prominently  forward,  and  the 

1  Amoi  B.  Hogbea,  1  Moo.  &  Bob.  454.  The  right  to  b«^n  nu;  bo 
flxed  by  a  were  nile  of  practice.  See,  «.  g.,  b  MoMachiuetta,  "  ths  well- 
Mttled  role  of  this  conn  that  the  plaiotiff  is  to  open  and  cloee  in  all  caia*, 
withoDt  regard  lo  the  burden  of  proof,  or  to  anj  adiDisaioQ  of  all  the  facts 
Mceuary  to  be  prored  bj  the  plaindS  in  opening  his  mm."  Page  v. 
Osgood,  1  Qiajr,  360. 

*  Etid.  ■.  268 ;  and  w  Bowen,  L.  J.,  In  Abiath  v.  N.  E.  Bj.  Co.,  11  1^ 
B.D.  44a 
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other  18  lost  sight  of.  Keantime,  the  change  is  tmobserred. 
And,  as  we  have  but  one  term  for  the  two  ideas,  it  gets 
used,  as  we  have  seen,  now  for  one  and  now  for  the  other; 
and,  again,  in  a  w&j  which  does  not  discriminate  the  mean- 
ing; and  so  there  is  no  end  of  confusion. 

(p)  There  is  mnch  arobigqlty  in  what  is  said  of  the 
"shifting"  of  the  burden  of  proof.  As  to  this  it  is  vital 
to  keep  quite  apart  the  oonsiderations  applicable  to  plead- 
ing, and  those  belonging  to  evidence.  We  see  that  the 
harden  of  going  forward  with  evidence  may  shift  often 
from  side  to  side;  while  the  dnty  of  establishing  his 
proposition  is  always  with  the  aetor,  and  never  shifts. 
As  we  have  only  one  phrase  for  two  ideas  belonging  to 
two  different  subjects,  we  say,  as  it  happens,  that  the 
burden  of  proof  does,  and  does  not  shift.  And  then  still 
another  ambiguity.  The  burden  of  establishing  is  some- 
times called  "the  burden  of  proof  upon  the  record; "  for  it 
is  assumed  that  the  record  shows  the  full  allegations  of 
the  parties.  But,  in  fact,  in  our  books,  the  record  very 
often  fails  to  do  that;  so  that  when  the  general  issue  is 
pleaded,  the  denying  party  has  often  been  allowed,  in  giv- 
ing his  evidence,  to  set  up  affirmative  defences.  So  far  aa 
the  record  shows  us  anything  in  such  a  case,  the  plaintiff 
is  the  aetor,  and  the  burden  of  establishing  the  proposition 
of  the  case  is  apon  him.  And  yet,  since  his  adversary 
may  offer  evidence  of  an  affirmative  ease,  and  when  he 
does,  becomes  the  actor,  and  so  has,  with  his  affirmation, 
the  bnrden  of  establishing  it,  this  burden  seems  to  have 
shifted,  because  a  new  proposition  has  been  introduced. 
But  the  simple  fact  is,  that  under  this  mode  of  pleading, 
as  compared  with  a  strictly  accurate  mode,  the  time  fixed 
for  setting  up  the  affirmative  case  is  different;  instead  of 
requiring  that  it  be  disclosed  before  the  pleadings  are 
ended,  it  is  allowed  to  be  made  known  during  the  prog- 
ress of  the  trial;  and  the  sense  in  which  we  say  that  the 
bnrden  of  proof  has  shifted  is  that  loose  sense  in  which, 
under  ^  strict  rule  of  pleading,  it  might  be  said  to  shift 
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while  the  pleadings  are  going  forvard,  — being  first  upon 
the  plaintiff,  "shifting"  to  the  defendant  when  he  pleads 
.  in  confession  and  avoidance,  and  remaining  fixed  at  the 
end  wheie  the  last  purel;  negative  plea  leaves  it.  In  both 
cases  the  harden  of  establishing  "shifts,"  onl^  because  a 
new  affirmative  case  has  been  disclosed,  which  carries  with 
it  the  dutj  of  making  it  out.  In  reality  there  is  no  shift- 
ing at  all,  because  the  issue  is  not  yet  settled.  It  remains 
just  as  tme  as  ever,  as  regards  the  issue  that  the  burden 
of  establishing  it  never  shifts ;  it  is  always  upon  the  actor. 
It  is,  therefore,  merely  a  careless  mode  of  expression,  — 
when  new  issues  are  allowed  to  be  developed  at  the  trial, 
—  to  say  that  the  burden  of  establishing  shifts  during  the 
trial.  And  yet  we  find  that  Chief  Justice  Shaw,  in  the 
very  act  of  starting  the  peculiar  practice,  which  after- 
wards  existed  in  Massachusetts,  of  limiting  the  meaning 
of  the  term  "burden  of  proof  "  to  the  one  meaning  of  the 
aetor't  duty  of  establishing  his  proposition,  expresses  him- 
self  thus:  "Where  the  party  having  the  burden  of  proof 
gives  competent  and  prima  fade  evidence  of  a  fact,  and 
the  adverse  party,  instead  of  producing  proof  which  would 
go  to  negative  tiie  same  proposition  of  fact,  proposes  to 
show  another  and  a  distinct  proposition  which  avoids  the 
effect  of  it,  there  the  burden  of  proof  shifts,  and  rents 
upon  the  party  proposing  to  show  the  latter  fact."'  Is 
Masaaohosetts,  they  now  say  that  "the  burden  of  proof 
never  shifts."* 

>  Powb™  b.  Hmmll,  IS  PkL  69,  77  (1882). 

*  At  in  14!  HsM.  p.  SSa  Bat  what  Chief  Jnftioe  Sbaw  meant,  maj 
Kill  be  tme.  even  Tinder  the  exiding  practice  in  MMMchnieCtii,  for  after 
the  answer  there  need  lie  no  leplication,  while  BQjthiDg  mtj  be  proTed  b; 
ttie  plalatifl  at  that  Mage.  Bj  the  St.  1 B36,  c  373,  special  pleaa  in  bar  in 
UasMchiiBBtta  were  kbolielied  in  all  civil  actiona,  and  the  ^neral  iMne 
mhatitnted.  This  had  been  the  law  as  to  certain  sort*  of  actian  befora. 
Of  the  condition  of  the  law  aa  it  stood  after  this  change  Mr.  B.  R.  Cnrtia, 
afterwards  Sir.  Jnatice  Cnrtia,  said  ( Report  of  Commiwioaen  on  tbe  Maa. 
tachnMtte  Practice  Act,  Hall,  139 ;  also  In  2  Life  of  Cnrtii,  149,  151) : 
'  Be  wbo  now  mnreja  what  lemaiDS,  leea  every  r'«'"*'**  left  to  inhabit 
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(e)  Anothei  source  of  ambiguity  lies  in  the  relation 
between  the  burden  of  proof,  and  legal  presumptions  or 
rules  of  presumption.  What  is  true  of  tiieee  phrases  in 
one  sense  ma;  not  be  true  in  another.  When  it  is  said 
that  the  burden  of  establishing  lies  upon  the  actor,  this 
refers,  as  we  see,  to  the  total  proposition  or  series  of 
prppositions  which  constitute  his  disputed  case.  As  when 
in  an  action  for  malicious  prosecution  ^  the  Master  of  the 
Bolls  said:  "The  burden  of  proof  of  satisfying  a  jury 
that  there  was  a  want  of  reasonable  care  lies  upon  the 
plaintiff  because  the  proof  of  that  ...  is  a  necessary 
part  of  the  larger  question,  of  which  the  burden  of  proof 
lies  upon  him."  Suppose,  then,  that  it  be  settled  in  any 
case,  upon  the  piinoiples,  whatever  they  be,  which  goreru 
the  question,  that  the  burden  of  establishing  a  given  issue 
is  upon  A,  and  that  upon  some  detail  of  this  issne  a  rule 
of  presumption  makes  in  favor  of  A,  e.  g.,  that  he  has  to 
establish  a  will,  and  that  the  presumption  of  sanity  helps 
him  as  to  this  one  element  of  his  proposition;  *  or  that  he 
has  to  establish  the  heirship  of  a  child,  including  its  birth 
of  certain  parents,  in  wedlock,  and  legitimately,  and  that 
the  presumption  applying  in  such  cases  helps  him  as  to 
the  last  point  j  —  on  the  supposition,  I  say,  that  in  any 
given  case  the  burden  of  establishing  is  thus  fixed,  and 
that  the  presumption  thus  operates  as  touching  a  part  only 
of  the  total  proposition,  how  does  this  affect  the  duty  of 
the  aetorf  Of  course  it  does  not  reach  the  burden  on  the 
whole  issue;  for  this  covers  not  only  the  presumed  thing, 

the  old  bniMiog.  while  all  otben  are  tnnwd  out  of  doon."  The  "  Prac- 
tice Act"  ol  1851,  prepared  b;  theee  CommiHiooen,  kbolwhed  the  gen- 
eral uoDA  in  all  bat  real  and  mixed  actiooi  and  Bubetitated  a  itncter 
•jstem.  Bat  tbi>  strictnea  waa  in  part  done  away  the  next  year,  when 
the  flnt  Practice  Act  was  repealed,  and  a  Dew  one  enacted.  Under  this 
ons,  now  in  force,  no  pleadings  are  teqaired  after  the  defendant'!  auwer 
(compare  St.  1 BS1 ,  c.  233,  a.  38,  with  St.  18SS,  c  SIS,  ■.  19);  and  the  old 
looeeneaa  still  exiela  from  this  point  on. 

1  Abruh  V.  The  N.  E.  Rj.  Co.,  11  Q.  B.  D.  p.  4fil. 

■  Sattoti  ti.  Sadler,  3  C.  B,  h.  ■.  87.    Compan  ii^fra,  S8S  n. 
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bat  more.  Does  it  then  transfer  to  the  other  the  dnty  of 
eatablishing  a  part  of  the  issue  ?  If  eo,  we  may  easily 
suppose  a  yariety  of  presumptions  operating  in  the  same 
case  which  would  split  up  the  issue  in  a  manner  utterly 
confusing  to  judge  and  jury.  What  happens  in  such  a  case 
seems  rather  to  be  what  the  Romans  called  levamen  pro- 
bationit;  i.e.,  the  presumption  has  done  the  office,  as 
regards  a  partioular  fact,  of  prima  facie  proof;  so  that  the 
aetor  need  not  in  the  first  instance  go  forward  as  to  this 
matter;  his  case  for  all  purposes  of  beginning  is  proved 
l^  this,  without  evidence,  just  as  it  would  have  been  by 
evidence  enough  to  make  a  prima /octe  case.  Of  course  he 
must  still  meet  the  defendant's  counter  proof,  and  must 
make  good  his  total  proposition  not  merely  at  the  begin- 
ning but  at  the  end  of  the  trial ;  for  "  the  relative  positions 
as  to  the  onus  of  proof  are  not  transposed. " ' 

Such  is  the  import  of  a  well-known  case,  where,  in  an 
action  of  ejectment  by  an  heir-at-law  a^inst  a  devisee,  the 
court  held  it  a  misdirection  to  instruct  the  jury  that  while 
the  heit-at-law  was  entitled  to  recover  unless  the  will  was 
proved,  yet  when  the  execution  of  the  will  was  proved  the 
law  presumed  sanity,  and,  therefore,  the  burden  of  proof 
shifted  and  the  devisee  must  prevail  unless  the  heir-at-law 
established  the  incompetency  of  the  testator;  and,  if  the 
evidence  made  it  a  measuring  cast  and  left  tbem  in  donbt, 
they  ought  to  find  for  the  defendant.  The  court  held,  on 
the  contrary,  that  while  the  presumption  of  sanity  freed 
the  defendant  from  the  need  of  proof  in  the  first  instance, 
it  did  not  relieve  him  of  the  fixed,  unshifting  burden  of 
makii^  out  his  ease  of  a  valid  will.  In  this  case  the  court 
(Cresswell,  J.)  seemed  to  think  that  Bonethiug  turned  on 
the  question  whether  the  presumption  of  sanity  be  a  pre- 
sumption of  law  or  of  fact;  and  laid  it  down  that  it  must  be 
regarded,  if  not  as  a  presumption  of  fact,  "at  the  utmost 
OS  a  presumption  of  law  and  fact."  That  inquiry  would 
seem  to  have  been  an  irrelevant  one.  There  is  no  rule  of 
1  Gondsmidt,  lupm,  3G(. 
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legal  reasoning  whioh  is  more  commonly  called  a  presump- 
tion of  law  than  tliat  which,  prima  Jitoie,  attributes  sanity 
to  hninan  beings.  That  it  is  a  rule  of  presumption,  and  a 
legal  rule,  there  is  no  doubt.  The  important  question  in 
any  particular  instance  is  what  is  the  effect  and  operation 
of  the  rule,  not  what  its  name  is.  And  in  the  case  under 
consideration  the  result  is  that  where  the  case  is  an  affirma- 
tive one,  the  effect  of  this  legal  rule  of  presumption,  bear- 
ing only  on  a  part  of  the  aotor't  case,  is  that  of  making 
out  a  prima  /acie  oase  on  his  part,  and  not,  necessarily, 
that  of  shifting  oi  otherwise  affecting  the  burden  of  estab- 
lishing this  part  of  the  case.'  To  the  same  effect  is  the 
clear  exposition  in  a  recent  opinion  of  the  Supreme  Court 
of  the  United  States,  iu  a  criminal  case,  overruling  the 
doctrine  laid  down  by  the  Circuit  Court.  I  give  this  pas- 
sage iu  a  note.* 

1  Sntton  v.  Sadler,  3  C.B.k.b.  87;  uid  ao  Sj^mb.  Green,  1  Sw.  ATr. 
401.  So  But«r  c  Abbot,  7  Qr»j,  71  (ISSS),  where  a  deciaioii  on  an 
appeal  fiom  a  decree  of  a  eoait  of  probate  allowiiig  a  will,  ■tutaiaed  the 
rallog  (p.  74)  that  "  the  bniden  of  proof  was  od  the  appellee  to  show  to 
their  [the  jnrj's]  leiaonable  ntfattaction  that  the  testator  wse  of  conitd 
mind  when  he  execnted  the  itutrameDt  in  qneetion ;  that  the  legal  pre> 
famptloD,  ia  the  absence  of  erideace  to  tbe  conttary,  was  in  faror  of  th« 
testator's  saDit/,  and  that  the  appellee  was  eoCitled  to  the  benefit  of  thia 
preemnption,  in  sustaining  the  burden  of  proof  which  the  law  pot  npo* 
him."  "  We  all  agree  [p.  S3]  that  it  ['  the  legal  preennptaon ']  does  oat 
change  the  burden  of  proof,  and  that  this  alwajs  rests  opon  tboee  seeking 
the  probate  of  the  will."  The  same  general  principle  it  ne«t1j  applied 
in  an  insurance  cue  Ij  Feten,  C- J.,  in  Jones  v.  Gran.  St  Ins.  Co.,  90 
He.  40. 

*  DavU  p,  U.  S.,  160  n.  a.  460,  489-iS7  (I8«9),  ptr  Harlan,  J.  "  UptHi 
whom  then  most  the  bnrden  of  proving  that  the  accused,  whoee  life  it  ia 
•ought  to  take  under  the  forms  of  law,  belongs  to  a  class  capable  of  coca- 
mitting  crime  T  On  principle  it  must  rest. upon  those  who  affirm  that  he 
hns  comniitt«d  the  crime  for  which  he  is  indicted.  That  burden  la  not 
fnllj  discharged,  nor  in  there  an^  legal  right  to  take  the  life  of  the  ao- 
rased,  nntil  gnilt  is  made  to  appear  from  all  the  erldeoce  in  the  owe. 
The  plea  of  not  gniltj  is  unlike  a  special  plea  in  a  civil  action,  which,  ad- 
mitting Che  case  averred,  seeks  Co  esCnblish  substantive  ground  of  defence 
hj  a  prepoaderance  of  evidence.  Ic  is  not  in  confesaton  and  avoidance^ 
for  it  ia  a  plea  that  controverts  the  exiatenca  of  erei;  fact  eaaentia)  to  o«» 
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It  is  trae,  then,  that  presumptions  "  shift  Uie  burden  of 
proof,'"  io  a  familiar  sense  of  tliat  phrase,  importing  the 
duty  of  going  forward  in  the  argument,  or  in  the  giving 
of  eTidenoe.  That  is  the  only  sense  of  the  "buidea  of 
proof,"  in  which,  having  onoe  been  fixed,  it  can  ever 
shift.  In  this  sense  presumptions  may,. of  course,  relieve, 
at  the  outset,  him  who  has  the  duty  of  establishing  the 
■titnte  the  crime  clurged.  Upon  thktpleatha  accused  nuLjitutd,  ihielded 
bj  the  pmamption  of  hil  innocence,  until  it  appoan  that  lie  in  guilty ;  and 
hit  guilt  cannot  In  the  tbij  nitnra  of  things  be  legatded  u  proved,  if  the 
Jnrf  entertain  a  leuonable  doabt  from  all  the  tridence  whether  he  wm 
kgaUy  capable  of  committing  crime.  Thia  Tiew  it  not  at  all  inconaiateut 
with  Che  pieanmption  which  the  law,  jottifled  b;  the  general  eiperiencs 
of  mankind  u  well  ■■  bj  consideiationi  of  pablic  eafet;,  iudnlgee  in  favor 
of  sanity.  If  that  pieaamption  were  not  indulged  the  goremment  woold 
always  be  under  the  necessity  of  addacing  affirmatiTe  eTidenoe  of  the 
HUiity  at  an  accused.  Bat  a  requirement  of  that  character  wonld  sen- 
ojislj  delay  and  embarrass  the  enforcement  of  the  laws  agaitwt  crime,  and 
in  moat  cases  be  nnnecassaiy.  Consequently  the  law  prwamee  that  every 
one  charged  with  crime  is  sane,  and  thus  sapplies  in  ths  first  instance  the 
required  proof  of  capacity  to  commit  crime.  It  authorises  the  jury  to  u- 
■nme  at  the  onttet  that  the  accnsed  ia  criminally  reapouiible  for  his  acts. 
.  .  .  To-bold  that  such  presomption  must  ahaolaCelj  control  the  jury  until 
it  is  overthrown  or  impaired  by  evidence  sufficient  to  establish  the  fact  of 
insanity  beyond  all  reasonable  doubt  or  to  the  reasonable  satisfacEion  of 
the  jury,  is  in  effect  to  require  him  to  establish  his  innocence,  by  proving 
that  he  is  not  guilty  of  the  crime  charged." 

And  ao  Brotlwrton  o.  The  People,  79  N.  T.  159  (I8T8,  Cburch,  C.  J.), 
and  People  e.  Oarbutt,  17  Mich.  9  (ISGS,  Cooley.  C.  J.) ;  Dacey  c.  The 
People,  116  m.  555 ;  and  a  great  nnmberof  criminal  cases  in  this  country 
holding  the  like ;  to  the  effect  that  the  burden  of  esUblishing  sanity  in 
an  indictment  for  murder  is  upon  tba  goremment,  that  the  preaumption 
of  sanity  pnla  upon  the  defendant  the  burden  of  going  forward  with  evi- 
dence upon  this  queeticoi,  but  does  not  affect  the  duty  of  ultimately  sus- 
t^ning  sanity ;  a  fact,  which,  upon  the  theory  of  these  cases,  is  none 
the  less  a  part  of  the  government's  case  becanse  it  is  impliedly  and  not  in 
terms  alleged.  This  doctrine  wm  adopted  in  Massachusetts  as  regards  the 
defence  of  idiocy,  an  original  absence  of  natural  capadty.in  Com.  d.  Heath, 
U  Gray.  303,  (1898);  and  by  Chief  Justice  Gray  and  Morton,  J.,  aa  to  in- 
■aoity  in  general,  in  Com.  v.  Pomeroy  (Wharton,  Homidde  (ad  ed.). 
Appendix,  753,  754,  7S6) ;  and  it  is  now  the  law  in  that  State.  See,  a.  g., 
tbe  charge  of  the  jury  In  the  caseof  Com.  v.TielethenintheBoetonUailj 
AdvertiMT  for  May  9,  1899. 
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issue;  forbotbsides,  they  are,  alir&ys,  levaiMa  probationit. 
In  the  r^on  of  the  law  of  evidence  this  appe&rs  to  be 
their  oharaateriatie  function,  iDdeed  their  oDly  one. 

As  regards  theii  effect  on  the  duty  of  establiehing,  it  is 
not  my  purpose,  as  I  have  already  said,  to  attempt  to  lay 
down  the  rules  for  ascertaining  who  has  that  duty. 
Undoubtedly  It  is  cot  the  effect  of  all  rules  of  presump- 
tion to  fix  this,  even  though  they  be  called  presumptions  of 
law.'  If  they  do  have  this  effect,  it  is  not  because  they 
are  presumptions,  but  because  they  are  rules  of  law  of  a 
certain  kind.  For  example,  the  doctrine  which  prima 
fa«U  imputes  legitimacy  to  persons  bom  in  wedlock,  and 
requires  a  great  force  of  reason  to  overcome  this  conclu- 
sion,  seems  to  import  that  under  all  circumstances  it  shall 
be  adhered  to  unless  the  contrary  is  established;  the  two 
situations  might  have  been  absolutely  identified ;  but  the 
role  stops  short  of  that.  On  the  other  hand,  the  rule 
which  prima  fade  imputes  sanity  to  human  beings,  seems 
only  to  import  the  neeessity  of  making  this  matter  fairly 
disputable,  of  making  it  a  qnestion  in  the  case.  What 
the  effect  is  in  any  particular  rule  of  presumption,  de- 
pends on  the  true  analysis  and  meaning  of  the  rule.  The 
maxim  ttahiiur  preaum,ptioni  donee  probetur  in  contj^rium 
must  not  be  assumed  to  mean  that  you  are  to  stand  to  a 
presumption  until  the  contrary  is  established.  That  may 
be  true  in  particular  instances.  But  this  maxim  has  in 
it  the  old  ambiguity  as  to  probatio  and  probare  ;  its  only 
universal  meaning  is  that  you  are  to  stand  to  the  presump- 
tion until  there  be  argument  or  evidence  to  the  contrary. 

IV.  I  will  venture  now  to  add  a  few  suggestions  as  to 
a  proper  terminology  for  the  conceptions  indicated  by  the 
"burden  of  proof."  It  seems  impossible  to  approve  a  con- 
tinuance of  the  present  state  of  things,  under  which  such 
different  ideas,  of  great  practical  importance  and  of  fre* 
qaent  application,  are  indicated  by  this  single  arobiguoua 

1  H«iiiKhiiu,  PrxiM.  lib,  i.  qn.  33 ;  compsra  Bcit,  Et.  h.  973,  319,  3ai, 
«q>ra,  339,  3B1. 
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•xpteseion.  What  can  be  done  ?  Of  oonnes  that  ate 
theoretically  possible  there  are  three;  to  abandon  the  use 
of  this  phrase  and  choose  other  terms  j  to  fix  upon  it  onl; 
one  of  the  two  meanings  now  in  use,  and  find  another 
phrase  for  the  other;  or  letting  it  stand  as  a  oonfessedly 
indeterminate  phrase,  often  ex^ained  by  the  context,  and 
often  good  enough  for  the  pnrpose  in  hand,  to  use  other 
phrases  whenever  it  is  neoeasary  to  be  exact.  As  to  the 
first  course,  it  would  be  an  idle  dream  to  imagine  that  the 
l^irase  could  be  wholly  banished  from  legal  usage.  We 
might  as  reasonably  expect  to  exclude  it  from  the  com> 
mon  speech  of  men.     Use  it  we  must. 

It  remains  only  to  choose  iu  what  sense  it  shall  be  used. 
Or  shall  we  say  here  alao,  that  it  is  hopeless  to  make  a 
change  ?  It  cannot  be  hopeless.  A.  obaage  is  simply 
necessary  to  aoonrate  lopH  speech  and  sound  legal  reason- 
ing; and  we  may  justly  expect  those  who  have  exact 
thoughts,  and  wish  to  express  them  with  precision,  to 
avail  themselves  of  some  discrimination  in  terminology 
which  will  secure  their  end.  Particular  courts,  or  judges, 
or  writers'  may  adopt  the  method  of  discarding  this  phrase 
altogether  and  substituting  other  terms;  that  is  an  intelli- 
gible plan.  But  if  any  one  prefers  to  follow  the  course 
which  is  certain  to  be  taken  by  the  current  of  legal  usage, 
that  of  retaining  the  phrase  in  some  sense  or  other,  he  will 
be  driven,  if  he  would  speak  accurately,  either  to  tie  up 
the  term  to  a  single  meaning,  or  at  least  explicitly  to 
recognize  its  ambiguity  by  using  other  phrases  when  he 
means  to  be  exact. 

If  it  should  be  attempted  to  fix  upon  the  phrase  only 
one  of  the  two  meanings  above  mentioned,  and  to  exclude 
the  other,  various  considerations  might  be  put  forward  on 
either  side. 

In  favor  of  the  meaning  of  going  forward  with  argument 
or  evidence,  it  might  be  said  (a)  That  it  is  the  meaning  of 
the  term  in  common  speech.  Whoever,  men  say,  asserts 
ft  given  proposition,  has  the  burden  of  proof;  and  whoever 
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supports  the  proposition  by  snffleient  eTidence  to  make  it 
probable,  shifts  the  burden  of  proof,  and  lays  it  on  his  advor- 
Bary.  (6)  That  it  is  also  a  familiar  legal  usage,  (c)  That 
it  is  the  mora  oomprebensive  sense,  for  it  includes  QOt 
merely  the  duty  of  meeting  a  prima  faeie  case  gainst  you, 
bat  also  that  of  meeting  a  presumption,  and  that  of  going 
forward  at  the  beginning.  This  last  may  be  put  npon  the 
plaintiff  by  a  mere  rule  of  prsotiee,'  irrespective  of  his  true 
place  in  the  procedure,  or  by  the  considerations  irhich 
determine  vhether  a  case  is  affirmative  or  negative;  but, 
however  fixed,  the  duty  itself  is  in  its  nature  merely  the 
duty  of  going  forward  with  the  argument  or  the  evidence, 
a  duty  wholly  separable  from  that  of  finally  establishing. 

In  favor  of  the  other,  as  an  exolusive  meaning,  it 
may  be  said,  (a)  That  it  is  the  prominent  one  in  the 
Boman  law,  and  in  jurisdictions  whitih  have  the  Boman 
procedure.  (6)  That  there  is  a  certain  body  of  legal  aa- 
thorily  for  it;  «.  g.,  it  has  been  adopted  as  the  only  proper 
usage  by  the  Supreme  Court  of  Maesachuaette,  and,  in 
particular  opinione,  has  been  approved  by  other  tribunals 
and  judges.*  (o)  That  the  meaning  is  a  familiar  and  well* 
approved  one  in  ordinary  legal  usage. 

But  whatever  may  be  thought  of  the  reasons,  on  one 
side  or  the  other,  and  whichever  is  the  better  course, 
the  difBculty  is  well  nigh  insuperable  of  driving  out  either 
usage.  The  experience  of  the  Supreme  Court  of  Massa- 
chusetts, in  its  long  attempt  to  limit  the  meaning  to  the 
one  usage  of  the  duty  of  establishing  the  proposition  in 
issue,  is  little  calculated  to  encourage  such  endeavors. 

It  would  seem,  therefore,  the  most  practicable  sugges- 
tion, to  submit  to  what  is  probably  unavoidable,  to  recog- 
nize the  phrase  as  being  an  indeterminate  expression, 
often  convenient,  often  sufBciently  intelligible  for  the 
purpose  in  hand,  and  too  well-established  to  be  wholly 
got  rid  of,  — and  to  adopt  other  terms  where  it  is  neces' 
1  Don  I.  Bonk,  ISS  Hau.  p.  3&B;  Page  f.  Oigood,  3  Qiaj,  SSO. 
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lary  to  mark  the  diaorimination  betveen  one  meaning 
and  the  other.  Suoh  a  course  may  reasonably  be  expected 
to  commend  itaelf  to  careful  thinkers.  Whoever  has  a  defi- 
nite conception  to  express,  and  ia  at  the  same  time  avare 
of  the  danger  of  being  misnnderatood  when  he  uses  an 
ambiguous  phrase,  will  be  likely  to  choose  an  expression 
calculated,  -without  danger  of  mistake,  to  convey  his 
meaning  clearly.*  ' 

I  See,  e.  g.,  tbe  caiefnl  dijcrimiiMtloDa  in  Bnnrell  e.  Fnllw,  89  He. 
BOO,  and  Scott  v.  Wood,  81  Cal.  398. 

At  ngvedt  Cha  term  ontu  probandi  in  tbe  Romui  Bjitem,  it  iBemt  to 
hare  had  there  the  lune  undiKriminttod  dm  bi  with  ni.  According  to 
the  Roman  conception  he  who  had  fonuBhed  eridence  at  the  ontaet  bad 
ftirnlihed  pn^atie.  If  counter  eridence  were  oSeied,  he  miut,  indeed, 
lieepap  hii  pnbatio;  bnt  the  notion  of  pntoTt  and  proia  ti'o  wai  aniwered 
b  J  a  priynajaeia  case. 

I  hare  referred  in  the  text  to  certain  dtfBcnltie*  attending  the  HaMachn- 
■en*  eftoTt  to  n>e  the  term  bnrden  of  proof  in  onlj  one  Mnn.  Chief  Jna- 
tice  Bbaw  began  it  In  183S  (see  ante,  8S!i),  and  not,  aa  I  Tentnre  to 
think,  with  a  infflciant  recognition  of  tlie  fact  ttiat  the  other  nte  of  tbe 
phraie  was  also  perfect!]'  well  flxed  in  legal  nsage,  —  a  n««  of  [t  in  whidi 
tbe  tboDght  did  not  mn  ont  Into  any  discrimination  ahont  the  dnty  of 
•Msbliahing  at  tbe  end  of  the  discnnion.  Dniing  the  following  twentj- 
dgbt  jean  of  hie  moat  ralnable  jndicial  life,  tbe  Chief  Jnatice  waa  aUe 
to  bold  tbe  terminology  of  bii  coart  with  (air  mccMi  to  tbe  new  mle,  and 
to  eatabliih  it  in  that  State.  Bot  the  example  haa  not  been  followed. 
The  diecriminatlou  bat  been  recogniied  in  other  conrti,  and  tbii  meaning 
allowed,  and  CTen  preferred,  or  snggeated  ai  the  only  proper  one.  In  par- 
ticnlar  opinioni ;  bnt  no  other  court,  I  believe,  baa  nndertaken  (reteina^ 
cally  to  reject  tbe  other  meaning.  It  ie  inrtmctire  to  remark  the  tronblea 
tbat  have  attended  the  Manachmetta  experiment.  In  1840  (Sperry  b. 
Wilcox,  1  Met.  367)  Chief  J'tutice  Shaw  rentateii  hia  Tiew,  and  calli  the 
other  nae  of  the  word  "  a  common  misapprehennon  of  the  law  aa  the  inb- 
}ect."  Bnt  in  1S4B  (Jonee  v.  Stei-eas,  S  Met  373,  378,  Hubbard,  J.)  the 
optoion  of  the  conit  lays  down  the  other  doctrine:  "The  [anditor*!] 
reportbelngmade  evidence  by  the  ttatnte,  it  necenarily  ehifted  tbehnrden 
of  proof ;  for  being  pn'wa /(!«■(  exidence,  it  become*  couclojiTe  where  itii 
not  contradicted  or  controlled."  In  18M  (Tannton  Trod  Co.  o.  Richmond, 
8  Met.  4-^)  the  reporter,  alterwarde  Mr.  Justice  Uetcalf,  gire*  s  deriaioQ 
c^  theconrt  by  Shaw,  C.  J..  Chat  an  aodiCor'e  report  leprrna/acii  evidence 
for  the  party  in  whose  favor  it  is  made,  and  adde  in  hit  bead-note  the  ex- 
pTMdon,  "  and  cbaugee  the  bnrden  of  proof,"    In  1848  (Jennison  *■  StaJi 
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T.  Wheiesboat  in  the  l&w  ahall  we  plaoe  the  doctrine 
of  the  bordeQ  of  proof  7  I  hkre  already  indicated  the 
anarer.  It  ie  eommoQ  in  our  ayatem  to  treat  of  it  in 
books  on  erideace,  when  it  ia  treated  of  at  all;  and  the 
result  ia  that  it  ia  little  diacoaaed,  for  it  does  not  belong 
theie.*  It  operates  in  fall  force  both  before  and  after  the 
eridenoe  is  in.  It  belongs  nnder  the  head  of  legal  itason- 
ing;  of  reaaoning  abont  laW  as  abont  fact;  while  the 
law  of  eridenoe  relates  merelj  to  matter  of  taet  offered 

iMd,  1  CMli.l68)tlMeaut(H«teilf,J.)ilatMtlMt,iBkMltl7tb«|W7«B 
the  bentea  of  ptMrf  I*  «n  tba 
Bet  two  jaan  btw  (DelHto 
it  k  that  tha  bwdn  of  pfoof  M  OB 
Ae  pUiDtifl,  a^  Fktcber,  J^  nrnarti  of  the  pnriou  iMa  that  ■  then  w  a 
amtwiee  fat  thU  opinion  whieh  inaj  ba  mtanndeiitaod  [qnotiBg  it].  Tfata 
Buwt  be  nndeHtood  to  men  that  tbe  bardaa  of  proof  iioo  the  maker  to 
rebet  the  jwiwm  Jaeit  caee  made  bj  pwrfncinit  the  nott^  otbetwlae  the 
priwMjatu  aridiDCB  will  be  ooodnsiTe."  In  tbii  Mme  Tcer,  1850  (Wilde 
V.  Aimibr,  6  Coih.  SU,  S19),  Hetcal^  J.,  for  the  conrt,  whik  diatiugniab- 
Ing,  in  the  caae  of  an  alUratloD  in  a  writi^,  Intwnui  "  the  bntden  «f 
praof  "  and  the  "  baiden  of  exphanrion,"  deSnca  the  baidea  of  proof  in 
teniB  borrowed  fmn  Baron  I^arke,  bot  not  nndentood  bj  him  or  in  Gag. 
liih  legal  nvga  to  be  limited  to  the  dntj-  of  eataUiihing  (tupn,  3<3} ; 
"  Tbe  effect  .  .  .  wonld  be  that  if  no  ATidenoe  ia  given  by  a  party  claim-  . 
ing  andet  Mtch  an  inatnunoi^  the  iMnejnoat  alwaja  be  fbnnd  againct  him ; 
thia  being  tbe  meaning  of  ^le  '  bordMi  of  procrf.'  I  CnrteU,  UO."  In 
185S  (Noxon  V.  DeWidt,  ID  Gray,  S4S,  348],  Dewey,  J.,  for  the  eoott,  ra- 
marka  apm  the  fact  that  the  Chief  Jnitice  of  tbe  lower  coort  had  need  the 
phiaaa  in  another  than  "  the  more  pitdiel;  acentale  om  of  the  term  .  ,  . 
M  DOW  held  hj  the  court ; "  bat  the  court  oondnded  that  it  did  not  mialead 
thejarj.  In  18H  (Hoiganc.  Maiaa,  13  Gray,  150)  the  judge  below  rated 
that  "  the  harden  of  proof  waa  apon  tbe  defendant  to  . . .  control  the  aodi- 
tor'e  report,"  and  the  court  ii  obliged  affwii  t«  eet  forth  the  diecrimiD^ 
tioD  between  "tbe  technical aaaie"  of  tbe  burden  of  |«oof  and  tbe  other; 
and  then  followa  what  looka  like  a  confeMion  that  an  exctulre  see  of  the 
word  had  not  gained  any  firm  hold  in  the  aeren  and  twenty  yean  unee  Chief 
Jnatice  Shaw  bad  begun  it :  "  Thii  mode  of  using  tbe  phraie,  though  aoma- 
what  looae  and  Inaccurate,  ia  quite  common,  and  where  not  improparij 
applied  to  acaae,BOaa  to  coufuaeor  mialead  the  jnry,  cannot  be  held  to  be 
a  mladirectiou." 

1  Bentham,  Workfl,  tI.  ai4.  "Tbia  topic  [tbe  anal  ^irotM^f]  ••■  imih 
to  baleof  jathar  to  Piocednre  than  to  Bvldeoca." 
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to  a  judicial  tribunal  as  the  basis  of  infereniw  to  anotber 
matter  of  fact  To  undertake  to  crowd  witbin  tbe  com- 
paratively narrow  limits  proper  to  tbe  law  of  evidence 
tbe  coDsiderations  governing  tbe  determination  of  matters 
of  a  far  wider  scope,  like  tboee  questions  of  logic  and 
general  experience  and  subetantive  law  involved  in  tbe 
subjects  of  Ftesiunptlon  and  Judicial  ITotioe,  and  those 
other  questions  compounded  of  like  considerations,  coupled 
with  others  relatiug  to  the  history  and  technicalities  of 
pleading  and  forensic  procedure,  which  lie  at  tbe  bot- 
tom of  what  is  called  by  tbis  name  of  the  "burden  of 
proof,"  —  to  attempt  tbis  is  to  burst  the  sides  of  the  smaller 
subject  and  to  bring  obscurity  over  both.  And  it  is  to 
condemn  tbis  topic,  so  important  in  the  daily  conduct  of 
legal  affairs,  and  ao  much  needing  a  olear  exposition,  to  a 
continoanoe  of  that  neglect,  and  that  slight  and  incidental 
treatment  which  it  baa  so  long  suffered. 
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OHAFTEB  X. 

THE  "PAEOL  EVIDENCE"  EDLB» 

Few  things  are  darker  than  this,  or  fuller  of  subtle 
diffionlties.  "The  admissibility,"  says  a  well-kDOwn 
writer,  "of  eztiiusio  parol  testimony  to  affect  written 
instruments  is,  perhaps,  the  most  difficult  branch  of  the 
law  of  eridence."  *  The  chief  reason  is  that  most  of  the 
ijnestions  brought  under  this  head  are  out  of  place;  there  ia 
a  grouping  together  of  a  mass  of  incongruous  matter,  and 
then  it  is  looked  at  in  a  wrong  focus.  Because  the  rules 
intimated  by  this  title  deal  Jtrith  writings,  i.  e.,  with  things 
which  in  their  nature  are  evidence  of  what  they  record,  it 
is  assumed  that  they  belong  to  the  law  of  evidence.  But 
in  truth  most  of  the  matters  with  which  they  are  concerned 
have  no  special  place  in  the  law  of  evidence;  and  the  way 
out  of  these  perplexities  will  be  found  in  clearly  recog- 
nizing what  the  law  of  evidence  is,  and  in  eliminating  the 
various  parts  of  the  present  title  which  do  not  belong  under 
that  head  and  allotting  them  to  their  proper  place. 

I.  It  is  necessary  to  keep  in  mind  a  few  discrimina- 
tions, some  of  whioh  have  been  repeatedly  emphasized 
already.     Let  us  remind  ourselves  of  them  again. 

1.  Between  rales  of  substantive  law  and  rales  of  evi- 
dence. When  the  law  requires  a  thing  to  be  recorded,  or 
in  writing,  or  under  seal,  or  attested,  these,  often,  an 
not  requirements   of   the  law  of   evidence.       They  are 

1  for  common  ws^t  of  itBdng  wbU  thi«  phru«  !■  tlumght  to  tan^ 
■M  infra,  396,  397. 

■  a  Ta.J^ot  Et.  (9tb  ed.)  ■.  1138. 
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matters  of  foim,  required,  in  some  oases,  as  necessary  to 
the  ooQstitutioa  of  a  thing,  as  in  the  case'  of  wills  and 
deeds;  la  some,  that  the  matter  may  be  available  as  the 
ground  of  an  action,  as  in  the  ease  of  things  included  in 
aa.  i  and  17  of  the  Statute  of  Frauds.  In  any  such  case 
they  belong  to  the  substantive  law  of  particular  subjects; 
and  when  testimony  or  facts  offered  in  evidence  are 
rejected  as  not  conforming  to  these  or  the  like  require- 
ments, it  is  the  substantive  law  of  the  case  that  excludes 
them.' 

2.  Here  also  we  must  disoriminate  between  different 
senses  of  the  wgrd  "evidence."  In  the  sense  which  gives 
name  to  the  great  and  peculiar  department  of  law  known 
among  English-speaking  people  as  their  "  law  of  evidence," 
this  word,  as  we  have  seen,  means  testimony,  or  some 
matter  of  fact  to  be  offered  to  a  legal  tribunal  as  a  basis  of 
inference  to  some  other  matter  of  fact.  It  does  not  include 
all  that  relates  to  the  general  topic  of  proof  or  legal  reason- 
ing, or  all  that  is  popularly  meant  by  the  word  "  evidence," 
—  all  evidential  matter,  —  but  only  such  as  it  is  necessary 
to  offer  tor  use  in  court  when  a  tribunal  has  to  ascertain  a 
matter  of  fact  unknown  or  disputed.  The  rules  of  evi- 
dence regulate  this  forensic  proceeding;  they  do  not  deter- 
mine questions  of  mere  logic  or  general  experience,  or 
furnish  rules  for  conducting  processes  of  reasoning.  To 
talk  of  evidence,  then,  and  to  settle  questions  about  it,  in 
the  mere  sense  of  a  logically  probative  quality  or  fact,  is  not 
to  touch  upon  the  region  peculiar  to  the  law  of  evidence; 
indeed,  to  talk  of  it  at  all,  unless  with  reference  to  its  use 
for  the  purposes  of  litigation,  is  not  to  talk  of  what 
belongs  to  ^is  specific  department   of  our  law.     When 

I  When  a  jadge  mys,  "  I  fonnd  my  Jndf(m«nt  on  one  of  the  mo«t  nss- 
fal  rule*  in  the  law,  namely,  that  wlien  parties  have  pnC  their  contract  into 
writing,  that  writing  determinea  what  the  bargain  ii,"  (Martin,  B.,  in 
Laugton  ir.  Higgins,  4  R  AN.  40a),  —  he  ia  not  stating  arnle  of  evidenc*. 
As  to  the  Statate  of  Frauds,  see  Bedell  u.  Trac;,  6S  Vt  194.  Aa  to  tha 
Mqairement  ot  a  aeal,  see  Blewiu  v.  Boonun,  US  N.  T.  857. 
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ve  epeak  of  certain  imtiDgs  as  "evidenoea  of  debt"  or 
owiLeiship)  or  of  writings  generslly  as  "written  eridence," 
and  with  thesR  oontrast  what  is  not  in  writing  as  "  extrinsio 
evidence**  or  "parol  evidence,"  we  are,  for  the  most  pax^ 
not  naing  the  word  "  evidence  "  in  any  sense  apposite  to  the 
Iaw  of  evidence.  It  ia  not  this  head  of  the  law  that  deter- 
mines the  legal  import  of  a  bond,  or  negotiable  paper,  or 
bill  of  lading.  It  is  not  the  law  of  evidence  which  requires 
a  will,  or  a  deed,  or  a  contract  about  land,  to  be  in  writing, 
and  which  determines  all  the  various  implicationB  and 
corollaries  of  these  requirements, — as,  e.g.,  in  deciding 
when  the  parol  or  extrinsio  matter  submitted  is  or  is  not 
consistent  with  the  rule  that  you  most  have  a  writing,  a 
specialty,  or  an  attested  document. 

3.  Furthermore,  it  is  necessary  to  remember  in  a  thoa- 
sand  oases,  when  it  is  said  that  "evidence  is  admissible, " 
or  the  reverse,  that  this  "admissibility"  has  no  necessary 
relation  to  the  law  of  evidence.  For,  in  such  cases,  not 
merely  is  it  true  that  the  admission  or  rejection  of  what  is 
offered  may  torn  wholly  on  a  doubt  as  to  the  mere  logical 
quality  of  what  is  offered,  or  as  to  the  true  limits  of  the 
governing  propositions  of  substantive  law,  pleading,  or 
procedure,  which  in  every  case  most  fix  the  character  of 
what  is  put  forward  as  being  relevant  ot  the  reverse;  but 
also,  where  a  declaration  as  to  the  admissibility  of  evi- 
dence is  clearly  not  of  this  sort,  yet  it  is  very  often 
merely  a  single  specimen,  out  of  myriads  that  might  be 
offered,  of  probative  matter  not  excluded  by  the  lav  of 
evidence.  Such  propositions  are  often  put  as  if  they 
declared  a  rule  or  doctrine  of  that  Imuioh  of  the  law. 
Little  reflection  is  needed  to  see  that  such  things,  mere  in- 
stances of  what  is  provable,  may  be  but  so  many  illustra- 
tions and  applications  of  the  fondomental  conceptions  in 
any  rational  system  of  proof;  namely,  that  what  is  logically 
probative,  and  at  the  same  time  practically  useful,  may  be 
resorted  to,  unless  forbidden  by  some  rule  or  principle  of 
the  law.    These  instances  may  be  multiplied  and  heaped 
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up  in  oonntleu  nnmbeTs.  They  ate,  in  fMit.  And  yet, 
often,  he  irho  does  this  is  merely  illnstnting,  perhaps  with 
a  bennmbing  superfluity,  the  practical  working  of  the  prin- 
ciples of  reasoning.  He  is  not  stating  the  law  of  evidence. 
4.  Another  disoriniiDatioD  to  be  observed  is  that  between 
dooaments  which  constitute  a  contract,  faot,  or  transaction, 
and  those  which  merely  certify  tmd  evidence  something 
outside  of  themselves,  —a  something  valid  and  operative, 
independent  of  the  writing.  Bmnner,  in  a  learned  con- 
sideration of  the  subject  of  "Documents,"  has  incidentally 
pointed  out  this  disotimination  with  precision  while  speak- 
ing of  documents  in  the  old  Italian  law,  and  of  their 
nomenclature  —  (1)  earta  or  eartuloy  and  (2)  notitia  or 
mnnoratorium.  He  quotes  *  a  Lombard  document  of  the 
ninth  century  which  sets  forth  a  promise  per  wadiam  to 
give  by  a  document  a  piece  of  land  in  exchange;  and  goes 
on  to  remark  that  by  the  Lombard  law  a  binding  contract 
is  ooncladed  by  the  pledge  (wadid);*  and  that  as  regards 
the  legal  effect  of  the  transaction,  the  giving  of  a  docu- 
ment is  unimportant.  The  document  in  such  cases  is  only 
written  testimony  of  a  transaction  already  valid  and  com- 
plete withoat  it.  It  is  merely  an  evidence  document. 
"The  earta  .  .  .  has  a  twofold  office.  It  is  both  a  means 
of  proof  and  a  means  of  oonstitating  the  transaction  which 
it  aathenticates.  It  is  used  in  legal  matters  which  are 
aooomplisbed  only  by  means  of  the  document.  As  con- 
stitating  the  contract,  it  takes  the  place  of  the  wadia ;  as 
authenticating  the  contract,  it  unites  with  the  function  of 
the  teadia  that  of  tbe  notitia."  Such  documents,  he  adds, 
areoalled  "dispositive."  "The  oarta,  as  contrasted  witii 
the  mere  evidence  document,  is  a  dispositive  document." 
And,  in  the  Soman  law,  he  names  the  written  will  as  a 
dispositive  document,  and  a  nunoupative  will  redaced  to 
writing,  as  an  evidenoe  document.* 

>  UriMdtK,  15-17. 

•  8m  Brnja  In  AngloSuon  I«w,  t9& 
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This  dlBtiuction  finds  abundant  Ulnstration  in  oar  own 
law,  old  and  new.  In  1422  ^  a  plaintiff  sued  in  account  foe 
money  receired  to  his  use;  the  defendant  pleaded  that  he 
had  given  a  deed  to  the  plaintiff  teBtifying  the  receipt 
of  the' money,  and  insisted  that  the  plaintiff  must  make 
profert  of  the  deed.  Babington,  J.,  at  first  seemed  to 
agree  with  the  defendant;  and  he  put  the  ease  of  one 
owing  twenty  pounds  on  a  simple  contract,  and  afterwards 
making  a  bond  for  the  same  twenty  pounds ;  such  a  one,  he 
said,  shall  be  discharged  from  the  contract  by  the  obliga- 
tion.  Bolfe,  counsel  for  the  plaintiff,  said  the  deed  merely 
testifies  the  receipt.  "  As  to  the  case  you  put  of  a  bond,  I 
entirely  agree;  for  the  contract  and  the  obligation  are  two 
different  oonttaots,  and  by  the  greater  I  am  discharged 
from  the  less.  But  in  the  case  of  the  receipt  and  the 
deed  which  witnesses  the  receipt,  there  is  but  one  con- 
tract." In  1460,*  on  occasion  of  a  question  pat  to  the 
judges  by  the  Recorder  of  London,  it  appeared  that  one 
had  sued  in  debt  for  a  sale  of  cloth,  and  the  defendant 
would  wage  his  law;  upon  which  the  plaintiff  set  up  a 
custom  of  London  that  the  defendant  should  be  oosted  ol 
his  law  if  the  plaintiff  put  forward  "a  paper  or  parchment 
written  and  sealed  with  the  defendant's  seal,  which  provea 
the  contract."  The  plaintiff  maA^profert  of  such  a  paper, 
testifying  that  the  defendant  had  agreed  to  the  contract. 
Laken,  serjeant,  said  that  the  action  should  hare  been 
brought  on  the  paper,  and  not  on  the  contraot;  but  Frisot, 
C.  J.,  thought  otherwise.  "The  contract,"  he  said,  "is 
not  determined  by  this.  It  is  determined  where  one 
makes  a  bond  upon  a  contract,  or  if  a  man  recorers  in 
debt  upon  a  contract.  Here  no  bond  is  shown,  but  only 
a  paper  testifying  the  contract.  Xf  I  bail  goods  by  deed 
indented,"  he  added,  "and  afterwards  bring  detinue  for 
them,  I  am  not  to  count  on  the  indenture,  for  that  is  only 

»  Y.  B.  1  H.VT.  7,81;  Fiti.  Jcc.  i;  *™Ub,  a.  o.  Y.  B.  8  H.  VL  9,  B. 
■  Fiti.  Date,  68;  i.  a  T.  B.  89  K  TL  34,  4S  (ed.  1689).    Some  oUm 
•dltioua  of  thia  Yeix  Book  omU  importatit  pMta  of  the  cow. 
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ft  thing  tesfcifying  the  baUment.  It  ia  th«  same  if  I  make 
a  ooDtract  by  deed  indeated.  I  ahall  not  be  compelled  to 
oount  on  the  indenture;  for  the  contract  is  not  deter- 
mined upon  the  indenture,  but  continues,  and  a  man  may 
elect  how  he  will  bring  his  action."  "To  which,"  adds 
the  reporter,  "all  the  justices  agreed."' 

Whenever,  therefore,  tiie  law  requires,  in  any  trans- 
action, a  formal  document,  the  carta,  it  is  demanding 
something  more  than  written  evidence;  it  is  making  form 
necessary,  —  as  when  a  seal  to  a  deed  is  required,  or  three 
witnesses  to  a  will.  As  there  is  no  will  without  the  wit- 
nesses, and  no  deed  without  the  aeal,  so  neither  the  carta, 
nor  any  part  of  it,  can  exist  ontaide  of  the  writing.  And 
yet,  from  the  nature  of  it,  this  sort  of  writing  is  also 
evideooei  as  they  used  to  say,  it  "testifies."  As  con- 
trasted with  this  sort  of  thing,  it  is  a  notitia,  a  memora- 
torivm  only,  that  is  called  for  when  t^e  English  Statute  of 
Frauds,  in  bs.  4  and  17,  is  content  with  "some  note  or 
memorandum  in  writing"  of  the  agreements  there  referred 
to.* 

^  It  t*""  that  one  mjght  conut  npon  Che  apecialCy  if  he  chose,  aod  it 
"conld  not  be  diqtnled,  nulew  bj  matter  <d  as  high  a  oatiire."  Fits., 
Bam.  19 ;  a.  c.  18  H.  TI.  IT,  8  (1439). 

In  IsaS-lSSS  (T.  B.  1*  H.Vni.  17,  8),  in  s  long  and  iDtereetiug  com 
Bmdnel,  C.  J.,  i^d :  "  Things  which  pan  bj  parol  are  made  tnbject  to  a 
'  pindition,  aa  well  bj  parol  aa  in  writing ;  .  .  .  for  a  deed  ia  ool;  proof  and 
testimon;  of  the  party's  agieamenC.  As  a  deed  of  feoffment  ia  ool}'  proof 
of  the  liver;,  the  land  paase*  b;  the  livery ;  bnt  when  the  deed  and  the 
livery  coexist,  it  ii  a  proof  of  the  livery."  Compare  SanndetB,  J.,  in  con- 
■iderJDg  a  deed  ot  lease  of  land,  in  Throckmerton  b.  Tracy,  Flowden,  p. 
ISl  (1SS6):  "  And  he  said  lie  was  of  the  like  opiaioD  that  Bradnel  seemed 
to  be  of  in  14  H.  VIII.,  that  contracts  shall  be  as  it  is  conclnded  and 
agreed  between  the  parties,  according  as  their  intents  may  b«  gathered. 
.  .  .  And  certainly  the  worda  are  no  other  than  the  testimony  of  the 


*  "The  contract  itself,  and  the  memorandum  which  is  necessa^  to 
its  validity  nnder  the  Statute  of  Fraoda,  are  in  their  nature  distinct 
things.  The  statute  prompposeH  a  contract  liy  parol.  .  .  .  The  contract 
way  be  made  at  one  time,  and  the  note  or  memorandnm  of  it  at  a  labM- 
qra-D!  timn."  —  Hoar,  J.  (tor  the  court),  in  Lemad  ».  Wannemacher 
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n.  LeaTiBg^  now,  these  discriminatioiu,  and  coming  to 
the  precept  which  goes  by  the  name  of  "The  F&iol 
Evidence  Bole,"  it  is  oidinarily  said  that  in  the  case  of 
eontracts  in  writing,  wills,  deeds,  and  other  solemn  dooa- 
ments,  parol  evidence  ia  not  admissible  to  Tary  or  add  to 
their  legal  effect,  or  to  cat  it  down;  and  especially  that 
snch  evidence  of  the  writer's  intention  is  not  admissible. 
In  this  expression,  "parol"  means  what  is  extrinsic  to 
the  writing,  and  "evidence"  means  testimony  or  facts, 
conceived  of  as  tending  to  show  what  varies,  adds  to,  or 
cots  down  the  writing,  or  to  show  the  intention.  The 
phrase  parol,  or  extrinsic,  evidence  stands  oontrasted  with 
that  intrinsio  evidence  which  is  found  in  the  writing 
itMlf. 

Oieenleaf's  statement  of  the  role  as  relating  to  contracts 
will  serve  the  present  purpose  well  enongh.  He  says:* 
"When  parties  have  deliberately  put  their  eng^ements 
into  writing,  in  snch  terms  as  import  a  legal  obligation, 
without  any  uncertain^  as  to  the  object  or  extent  of  such 
engagement,  it  is  ocmduaively  presumed  that  the  whole 
eng^ement  of  the  parties,  and  the  extent  and  manner  of 
their  nndertaking^  was  reduced  to  writing;  and  all  oral 
testimony  of  a  previous  colloquium  between  the  parties,  or 
of  conversations  or  declarations  at  the  time  when  it  was 
completed,  or  afterwards,  as  it  would  tend,  in  many  oases 
to  substitute  a  new  and  different  oontract  for  the  one 
which  was  really  agreed  upon,  to  the  prejudice,  possibly, 
of  one  of  the  parties,  is  rejected.  In  other  words,  as  tiie 
rale  is  now  more  briefly  expressed , '  parol  contempoiaoeoos 
evidence  is  inadmissible  to  contradict  or  vary  the  terms  of 
a  valid  written  instrument.'"* 

9  Allen,  41S.  Thftt  th«  TBUdity  of  the  contrKt  Ii  not  t«neh»d  b?  rtatntos 
like  the  Engllab  one,  bat  odIj  the  remedy,  ■eeTowiiMiid».Bai:gia*«.IlS 
Vam,  sas ;  BUddiKin  v.  Aldenon.  8  App.  Cm.  467, 488  (fW  Lord  Black 
bun) ;  LncM  v.  Dixon,  »  Q.  B.  D.  SAT. 

>  Evld.  L  s.  176. 

■  "TuelMniedoaniiMl .  .  .  admlttwlwfnlljMtbdioppaiMiiliaNld 
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It  takes  bot  a  little  attention  to  the  role  thna  stated, 
a&d  the  teasona  on  vbtch  it  is  tested,  to  perceive  that  the 
leal  aim  and  snbstanoe  of  it  bars  to  do  not  vith  ezolnding 
evidenoe,  bat  with  pieTenting  the  thing  itself  in  aid  of 
whioh  the  evidence  is  offered,  namely,  the  contradicting 
or  varying  of  the  written  expression  and  the  written  form, 
by  an  expression  whioh  is  not  written.  If  this  aim  were 
a  legitimate  one,  as  it  is  in  the  equitable  reformation  of 
documents,  the  evidence  tending  to  prove  it  would  be 
admiBsible.  It  is  never  the  law  of  evidence  that  shuts  it 
out,  bat  the  Kubstantive  law  of  the  topics  to  which  these 
docoments  relate.* 

Another  wider  statement  of  the  rule  is  given  by  Stephen : ' 
"When  any  judgment  of  any  court  or  any  other  judicial 
oi  ofBoial  prodeeding,  or  any  contract  or  grant,  or  any 
other  disposition  of  property  has  been  reduced  to  the  form 
of  a  document  or  series  of  docaments,  no  evidence  may 
be  given  of  sndi  judgment  or  proceeding,  or  of  the  terms 
of  such  contract^  grant,  or  other  disposition  of  property, 
except  the  docnment  itself  or  secondary  evidence  of  its 
contents  in  cases  in  which  secondary  evidence  is  admissible 
under  the  provisons  hereinbefore  contained.  Nor  may 
the  contents  of  any  such  document  be  contradicted,  altered, 
added  to,  or  varied  by  oral  evidence. 

As  regards  the  several  parts  of  this  statement  of  the 
rule,  it  nay  be  said,  (1)  That  the  last  sentence,  like  the 
propositions  of  Greenleaf ,  really  forbids,  not  the  evidence, 
but  the  thing  which  is  attempted,  namely,  the  varying, 
contradicting,  etc.,  of  what  is  in  writing  by  what  is  oral. 
(2)  That  so  far  as  this  statement  merely  forbids  proving 
the  contents  of  a  writing  otherwise  than  by  the  writing 

dcdn,  tlurt  parol  tsMimonf  eaiinot  be  receired  to  contrmdlct,  ruy,  Kdd  to, 
or  labtTMt  from  the  temu  of  a  Tritten  contract,  or  the  terms  in  which  th* 
pMtiM  have  deliberately  agreed  to  record  anj  part  of  their  contract."  Ptr 
Uad  Uorrls,  in  Bank  of  Awtralia  e.  Palmer,  (tSST]  App.  Cat.  M<:^  MS. 

1  1  Biddk,  Ina.  1.  SSa. 

>  Dig.  ETid.  art.  M. 
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itself,  it  IB  covered  by  the  ordinary  rule  of  the  law  of  evi- 
dence, applicable  not  merely  to  Bolemn  vritinga,  of  the 
Bort  here  named,  but  to  others;  known  sometimes  as  the 
"Best  Evidence  rule."  And  (3)  that  in  so  far  as  the  rule 
makes  the  writing  the  only  evidence  of  the  thing  it  em- 
bodies, i.  «.,  of  the  judgment,  the  contract,  the  devise,  etc., 
it  is  in  reality  declaring  a- doctrine  of  the  substantive  law 
of  these  subjects,  namely,  in  the  case  of  a  written  contract, 
that  all  preceding  and  contemporaneous  oral  expressions 
of  the  thing  are  merged  in  the  writing  or  displaced  by  it; 
or,  aa  in  the  case  of  wills,  that  the  written  form  is  essential 
to  the  legal  existence  of  the  thing  itself. 

Let  me  illustrat-e  these  suggestions  by  a  brief  reference 
to  some  well-known  classes  of  caaes. 

1.  When  it  is  said  of  judgments  and  matters  of  record 
generally,  that  they  cannot  be  "contradicted,  added  to,  or 
varied  by  oral  evidence,"  what  is  generally  meant  is  to 
express  the  final  and  conclusive  operation  of  these  things. 
It  is  the  well-known  doctrine  as  to  judgments,  in  ^« 
domestic  forum,  that  they  are  "as  a  plea  a  bar,  or  as  evi- 
dence, conclusive,  between  the  same  parties,  upon  the 
same  matter,  directly  in  question  in  another  court,"  etc.* 
There  is  no  occasion  here  to  go  into  any  full  or  exact 
statement  of  this  doctrine.  It  has  certain  well-known 
qualifications.  Judgments  may  be  impeached  by  direct 
proceedings  for  that  purpose.  Moreover  judgments  of 
foreign  States,  and,  in  a  less  degree,  those  of  other  States 
of  our  own  nation,  are  open  to  impeachment  on  grounds 

1  De  Qrey,  C  J.,  In  the  idviaorj  opioion  of  tha  judges  to  the  Howe  of 
Lorda  in  the  Dnchew  of  Kingaton'i  cms,  30  State  Trials,  .137  n.  (1776). 
Of  what  ue  called  "  intentMe  jndgDieDts  "  in  the  United  Statw,  it  is  tha 
role  that  "  when  dnl;  pleaded  and  proved  in  a  court  of  that  Stats  [i,  e., 
anj  Slate  in  the  Union]  the;  have  the  eflect  of  being  not  mBrely  prima 
facie  evidence,  bnt  condnflive  proof  of  the  rights  therebjr  adJadiEatod ;  and 
a  refnsal  to  give  them  the  force  and  eSsct,  in  this  respect,  which  they  had 
in  the  State  In  which  they  wen  rendered,  denies  to  the  party  a  right 
secared  to  him  bj  the  constitntioQ  and  laws  of  the  United  States."—  Pel 
Gray,  J.,  in  Hnntington  v.  Attrill,  146  U.  S.  6i7,  6SS. 
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not  applicable  to  domeetio  judgments;  and,  nnder  the 
Fourteenth  Amendment  to  the  CouatitntioD  of  the  United 
States,  even  in  the  domeatio  forum,  the  judgments  of  that 
forum  may  be  impeaohed  in  a  manner  and  on  grounds  not 
recognized  at  common  law.* 

Xow,  where  such  doctrines  as  these,  and  the  qualifica- 
tions of  them,  are  expressed  in  terms  of  evidence,  one 
must  look  beneath  the  form  of  expression  if  he  would 
truly  understand  what  is  thus  phrased.  When  it  is 
said,  e.g.,  that  "if  it  be  a  judgment  ...  of  a  domes- 
tic court  of  general  jurisdiction,  and  the  record  de- 
clares that  notice  has  been  given,  such  declaration  cannot 
be  contradicted  by  extraneous  proof.  .  .  .  The  judgment 
...  is  sustained,  not  because  a  judgment  rendered  with- 
out notice  is  good,  but  because  the  law  does  not  permit 
the  introduction  of  evidence  to  overthrow  that  which  for 
reasons  of  public  policy  it  treats  as  absolute  verity.  The 
record  is  conclusively  presumed  to  speak  the  truth,  and 
can  be  tried  only  by  inspection;"*  —  when  that  sort  of 
thing  is  said,  the  real  doctrine  is  that  a  certain  defence  or 
answer  to  a  domestic  judgment  is  rejected.  It  is  a  denial 
of  the  right  to  qualify  the  full  verity  and  operation  of 
such  judgments  collaterally,  as  the  phrase  is.  If  thia 
defence  or  answer  were  allowed,  the  evidence  would  be 
received.  In  a  suitable  direct  proceeding,  as  by  a  writ  of 
error  or  a  motion  to  vacate  the  judgment,  there  is  the 
right  to  ask  the  oourt  that  gave  the  judgment  to  annul 
it;  and  in  such  proceedings  nobody  ever  heard  that 
extrinsic  evidence  to  prove  the  facts  was  not  admissible. 
In  any  proceeding  before  any  court,  wherever  such 
facts  are  in  point  of  substantive  law  available,  it  is  a 
mere  matter  of  course  that  extrinsic  evidence  of  them  is 
admissible.* 

^  Neadhsm  v.  Thayer,  UT  Hut.  Mfl,  erBiraliiig  Cook  n.  Dading,  18 
Pkk.  S9S ;  PeoDOjter  v.  Neff.  9S  U.  S.  714  (18TT). 
■  Wi1ch«r  V.  RobfDKm,  T8  Va.  p.  616. 
*  Culetou  c.  Bickfoid,  is  Gnj,  S9I  j  ThompBon  v.  WUCmau,  IS  WaU 
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2.  In  an  action  for  tlie  breach  of  corenants  in  &  deed, 
there  wak  a  question  as  to  the  tme  boundary  of  the  estate 
oonveyed,  and  a  witness  for  the  plaintiff  (the  phiintiff*8 
grantor)  vas  allowed  to  state  what  was  said  by  the  defend- 
ant, the  original  grantor,  to  be  the  tme  bonndaiy,  dniin^ 
the  negotiations  for  his  own  pnrohaae  from  the  defendant. 
The  defendant  objected  to  this  "paiol  evidence,"  bnt  it 
was  admitted  in  the  Supreme  Court  of  Sew  York.  The 
case  ultimately  reached  the  Court  of  Errors,'  and  the 
decision  was  rerersed;  the  Chancellor  (Walwortii)  remark- 
ing that  the  question  was  not  what  land  Tymason  intended 
to  oonTey  to  Hay,  but  what  land  is  covered  by  the  descrip- 
tion in  the  deed :  "  It  is  impossible  for  me  to  discover  upon 
what  principle  Hay's  testimony  could  be  received  as  legal 
evidence  to  support  the  plaintiff's  action.  .  .  .  Our  record- 
ing Acts  would  afford  no  protection  whatever  to  subsequent 
purchasers  if  the  abuttals  and  boundaries  contained  in 
written  conveyances  should  be  considered  as  referring 
merely  to  what  was  supposed  b;  the  immediate  parties  to 
be  the  land  described  in  the  deed."  In  such  a  case  as  that 
it  is  not  the  law  of  evideiice  that  is  applied,  but  the  sub- 
stantive law  regulating  conveyances,  and  the  substantive 
law  as  to  the  constructioa  and  effect  of  writings.  Yon 
cannot,  says  the  law,  convey  land  without  a  deed,  and, 
therefore,  you  eannot  make  "parol"  matter  operate  by 
way  of  an  addition  to  the  deed,  for  it  taobs  the  reqnir^ 
form.     But  were  the  doing  of  this  allowed,  evidence  to 

457  i  Neodhmm  v,  Tbtijer,  U7  Mui,  SSS ;  Denton  v.  NoTca,  6  Johns.  IM; 
-  Dompue  Post  r.  Chsrlenrorth,  31  N.  T.  Snppl.  168.  To  the  nine  cbtM 
of  catvf  beloiige  a  doctrine  I»Id  down  hj  the  Bapieme  Coart  of  the 
United  States  u  to  the  collatenl  impeBchment  of  patente  of  land  b;  the 
United  States,  Tefaeing,  id'  ceitain  cases,  "to  permit  the  Talidit;  of  the 
patent  ...  to  be  sobjected  to  the  test  of  the  Terdict  of  a  jnrj  on  soeh 
Mai  testimon;  as  might  be  broiif(ht  before  it.  It  would  be  snhetitnting 
the  jury,  or  die  court  sitting  a*  a  iarj,  for  the  tribnnal  which  Congiesi 
had  piOTided  to  determine  the  question."  Per  Miller,  J.,  In  Fiencb  »• 
lyan,  9S  U.  S.  169;  McCormick  v.  HaTSs,  159  U.  8.  SSS. 
1  Bates  0.  TjmaatHi,  18  Wend.  300;  14  a.  671. 


Digilzed  by  Google 


THE  "PABOL  EVIDENCE"  BULB.  401 

prove  it  would  be  received.  It  is  rejeated  because,  if 
admitted,  it  oould  be  of  no  nae. 

3.  It  is  the  Coonteas  of  Butland'a  oaae*  tli&t  is  ho  often 
cited  for  the  rule  that  "paxol  evidenoe  is  not  admissible  to 
vary  or  add  to  a  writing."  But  that  oase,  as  regards  this 
snhjeot,  merely  applied  a  rule  as  to  the  declaration  of  the 
nses  of  fines;  namely,  the  doctrine  biie&y  stated  in  Jones 
V.  Morley,  *  that  if  the  fine  be  levied  pursuant  to  a  covenant 
declaring  the  uses,  one  cannot  set  up  an  interreniug  oral 
declaration  of  uses,  or  deny  the  nses  declared  in  the  cove- 
nanti  unless,  indeed,  there  be  an  intervening  declaration 
by  "other  matter  (than  the  covenant),  as  high  or  higher." 
Coke's  report  of  the  opinion  of  Fopham,  C.  J.,  goes  on! 
"For  every  contract  or  agreement  ought  to  be  dissolved  by 
matter  of  as  high  a  nature  as  the  first  deed.  2fihil  tarn 
convenient  eat  naturali  aquitati,  imumquodque  dissolvi  eo 
KgantTie  quo  ligaium  est.  Also  it  would  be  inconvenient 
that  matters  in  writing  made  by  advice  and  on  considera- 
tion, and  which  finally  import  the  certain  truth  of  the 
agreement  of  the  parties,  should  be  controlled  by  averment 
of  the  parties,  to  be  proved  by  the  uncertain  testimony  of 
slippery  memory.  And  it  would  be  dangerous  to>  pur- 
chasers and  farmers  and  all  others  in  such  cases  if  snob 
nude  averments  against  matters  in  writing  should  be 
admitted." 

It  is  the  use  of  such  matter,  not  the  proving  of  it,  that 
is  objectionable;  it  is  the  averment  of  it  in  pleading,  the 
having  an  issue  on  it,  the  going  to  the  jnry  with  it,  that 
is  forbidden.  In  like  manner  it  is  still  a  doctrine  of  the 
substantive  law  of  contracts  under  seal  that  is  asserted, 
when,  in  conflict  with  some  things  said  in  this  passage 
from  Coke's  Keports,  we  read  in  a  late  case,*  that  "Not- 
withstanding what  was  said  in  some  of  the  old  oases,  it  ia 
now  recognized  doctrine  that  the  terms  of  a  contract  under 

>  5  Co.  Rep.  as  (1804).    I 

«  SSalk.  677(16»-7). 

■  Canal  Co.  t>..Ba7,  lOI  U.  8.  p.  51  (tBTg). 
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seal  may  be  y&ried  by  a  subseqaent  parol  agreement. 
Certaialy,  whatever  may  have  been  the  rule  at  law,  such 
is  the  rule  in  equity.  .  .  .  The  rule  in  equity  is  undoubted." 
And  BO  in  £ng;land,  under  the  Judicature  Act,  a  parol 
^rieement  "may  be  applied  directly  in  answer  to  any  pro- 
ceeding upon  the  original  deed  brought  contrary  to  the 
terms  and  faith  of  the  agreement;  the  ancient  technical 
rule  of  the  (^ommon  law  that  a  contract  under  seal  cannot 
be  varied  or  disoliarged  by  a  parol  agreement  is  thoa  prac- 
tically superseded." '  Whichever  way  the  rule  be,  the  law 
of  evidence  is  untouched.  The  change  relates  to  the 
possibility  of  using  the  parol  agreement;  not  to  the  prov- 
ing of  it,  but  to  the  use  of  it  aa  a  defence  or  a  ground  of 
action. 

4.  And  so  in  modem  times  when,  aa  amimg  "parol" 
contracts,  there  was  applied  to  "parol  contracts  in  writ- 
ing" the  old  doctrine  and  the  old  remarks  about  "contracts 
in  writing,"  meaning  sealed  writings,  — it  was  still  a  doc- 
trine of  the  law  of  contract.  In  Merea  et  at.  v.  Ansell  et 
tU.,*  the  court,  without  citing  any  authority,  deals  with  a 
parol  contract  in  writing  as  if  it  were  covered  by  the  rules 
applicable  to  a  sealed  contract.  The  defendants  had  con- 
tracted in  writing  for  an  exchange  of  certain  property  of 
theirs  for  the  grass  from  Boreham  Meadow,  in  the  plain- 
tiffs' occupation;  the  agreement  said  nothing  of  a  close 
called  Millcroft,  which  was  also  in  the  plaintiffs'  posses- 
sion. The  defendants,  claiming  the  grass  in  Millcroft 
also,  were  sued  in  trespass  for  acts  done  there;  and  upon 
pleading  not  guilty  and  a  license,  were  allowed  by  Lord 
Mansfield  to  prove  that  at  the  time  of  making  the  writing 
it  was  agreed  orally  that  the  defendants  should  have  not 
only  "the  hay  from  off  Boreham  Meadow,  but  also  the 
whole  possession  of  the  soil  and  produce  both  of  Boreham 
Meadow  and  Millcroft."     On  a  motion  for  a  new  trial,  on 

t». 
Ai  Co  tliia  CMt,  aea  3  Etbiu'i  Decia.  of  Li»d 
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the  ground  of  admittiDg  this  "parol  evideDoe,"  the  Conrt 
of  Common  Pleas  granted  a  new  trial,  declaring  "that  no 
parol  evidence  ie  admiaaible  to  disannul  and .  substantially 
to  vary  a  written  agreement;  the  parol  evidence  in  the 
present  case  totally  annuls  and  substantially  alters  and 
impugns  the  written  agreement."  Here  again  the  trouble 
was  with  the  agreement,  and  not  the  evidence;  it  lay  in 
the  fact  that  the  form  of  the  agreement  was  oral.  If  the 
agreement  could  not  be  used,  when  proved,  evidence  of  it 
was,  of  course  inadmissible,  but  the  exclusion  is  not  refer- 
able to  the  law  of  evidence.  The  old  doctrine,  which  de- 
clared matter  "in  writing,"  i.e.,  under  seal,  to  be  of  a 
higher  grade  than  parol,  is  thus  extended,  in  modem  times, 
to  all  contracts  and  solemn  instroments  which  are  in  writ- 
ing in  our  modem  sense,  t.  e.,  to  all  of  them  not  oral;  it 
is  not  now  limited  to  what  is  by  law  required  to  be  in  writ- 
ing. This  application  of  the  rule  rests,  in  part  at  any  rate, 
upon  a  supposed  convention  or  intent  of  the  party  or  par- 
ties in  putting  the  thing  into  writing.* 

In  this  last  case  the  fourth  section  of  the  Statute  of 
Frauds  required  that  either  the  agreement  itself  "or  some 
memorandum  or  note  thereof"  should  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereto  authorized  by  him.  The  same  statute,  in- 
{ 17,  as  regards  certain  contracts  for  the  sale  of  goods, 
required,  as  one  of  several  alternatives,  that  there  be 
"some  note  or  memorandum  in  writing;"  and  in  5  ^  in 
the  case  of  all  devises  and  bequests  of  real  estate,  that 
they  should  be  "in  writing  and  signed  .  .  .  and  .  .  . 
attested  .  .  .  by  three  or  four  credible  witnesses."  While 
the  statute,  in  requiring,  in  9  ^t  that,  if  one  would  bring 
an  action,  he  should  have  a  writing  of  the  sort  named, 
and,  in  §   17,  a  writing  or  one  of  the  other  alternative 

I  "  We  are  of  opiiiioii  that  the  rule  relied  on  It/  the  plaintifb  onlf 
applies  wliere  the  putie*  to  an  agreement  reduce  it  to  writiag.  and  agree 
or  intend  that  that  writing  ahall  he  their  agteement." —  Pollock,  C.  B 
(for  the  court),  in  Hurii  n.  Biekett,  4  H.  ft  N.  I. 


Digilzed  by  Google 


*>4  LAW  OF  EVIDESCE. 

things,  donbtlefls  has  an  eye  to  the  simplicity  and  certainty 
of  eridence  in  court,  it  is  not  merely  looking  oat  for  that. 
¥or  the  writing  most  exist  at  the  time  the  action  is 
broaght;  one  obtained  after  that  time,  while  perfectly 
answering  any  requirement  of  eridence,  is  not  snfficient.' 
The  statute,  therefore,  determines  certain  prerequisites 
to  the  bringing  o&  an  action;  and  when  a.  writing  is  a 
prerequisite,  it  is  only  putting  the  same  thing  in  other 
vords  to  say  that  nothing  but  a  writing  will  answer.  The 
teal  character  of  the  proposition  is  obscured  by  phrasing 
it  in  terms  of  evidence;  by  saying,  you  cannot  "bare 
recourse  to  parol  proof;"  and  you  cannot  supplement  an 
insufficient  paper  "  by  means  of  parol  eridence,  which  the 
statute  forbids."*  The  true  proposition  is  one  of  sub- 
atantire  or  procednral  law,  namely,  that  a  party  cannot 
gronnd  an  action  upon  an  oral  agreement^  unless  there  be 
also  a  note  of  it  in  writing,  existing  when  the  action  is 
brought. 

6.  It  is  in  the  case  of  wills,  probably,  that  one  may  see 
the  most  conspionons  Uluatiationa  of  the  errors  in  ques- 
tion; and  Wigram's  valuable  little  treatise  *  gives  currency 
to  them.  Wigram,  as  every  lawyer  knows,  made  admi- 
rable contributions  to  the  subject,  but  in  dealing  with  oon- 
strootion  and  iDterpretation,  he  accepted  too  readily  the 
current  language  of  the  books.  He  puts  it  (t  2)  as  the 
object  of  the  book  to  consider  "under  what  restrictions  is 
the  admission  of  extrinsic  evidence  in  aid  of  the  exposition 
of  a  will  consistent  with  the  provisions  of  a  statute  which 
makes  a  writlug  indispensable  to  the  purpose  for  which 
the  instrument  was  made."  Of  construction,  and  of  this 
famous  book,  something  more  will  be  said  later.     But  it 

>  Tiwtele  p.  HuriB,  lOIMek.  9,p.  14;  BiU  o.  BBmant.  9  M.  ftW.SS; 
GibaoD  c.  HoUaod,  L.  R.  1  C.  P.  1 ;  Lucas  v.  Dixon,  S!  Q.  B.  D.  397 ;  A« ' 
Eojle,  6T  L.  T.  Rep.  674. 

*  guRli,  J.,  In  Salmon  Fslla  Man.  Co.  v.  Ooddard.  U  How.  446. 

*  "  An  ExBtninatlon  of  the  RdIm  of  Law  respecting  the  Admission  of 
Xztrinste  Eridence  in  Aid  of  the  IntecpNtstion  of  Wills." 
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is  proper  to  say  here  that  the  real  sabjeot  of  the  book 
ooncems  the  interptetation  and  eonstruction  of  wills.  It 
is  the  same  genenj  topic  very  ably  diBODssed  by  Hawkins 
in  bis  well-known  treatise,*  and  in  an  earlier  paper,*  where 
the  natare  of  the  inqniry  ie  described  with  penetration  and 
accuracy.  In  that  paper  the  special  questions  ate  indi- 
cated as  being  t^se;  What  are  the  limits  of  inferential 
interpretation  ? [What  constitutes  a  auffieient  expression 
in  writing  ?  How  far  may  yon  supplement  the  words,  the 
primary  expressiou  of  the  writer's  intention,  by  indica- 
tions of  it  drawn  from  extrinsic  sources  ?  And  so,  in 
Wigram's  book,  the  chief  question  is  not  one  of  the  ad* 
mission  or  exclusion  of  extrinsic  evidence;  but  of  the 
true  nature  and  limits  of  interpretation,  and  how  far  in- 
ferences may  be  drawn  from  extrinsic  facts  in  aid  of  it. 
The  law  of  evidence  lias  little  to  say  in  answer  to  these 
questions. 

6.  This  same  oonfosion  of  questions  as  to  what  case  a 
man  has  i&  point  of  snbstantiTe  law,  with  other  questions 
as  to  how  he  may  prove  it,  if  he  has  one,  appears  in  a 
great  variety  of  other  instances.  lu  cases  not  inrolving 
writings,  it  is  easy  enough  to  see  that  the  long,  gradual 
amelioration  of  law  and  legal  procedure,  allowing  new 
grounds  of  action  and  defence,  enlarging  the  scope  of 
existing  actions,  and  avoiding  circuity,  —  while  it  means 
admitting  evidence  which  could  not  be  given  before,  yet 
may  involve  no  change  whatever  in  the  law  of  evidence. 
New  things  maybe  done,  and  therefore  new  things  may 
be  proved ;  and  if  new  things  may  be  proved,  other  new 
things  may  be  proved  1^  way  of  meeting  them.  This  was 
the  significance  of  relief  in  equity,  —  what  ooald  not  be 
done  at  law  might  be  done  there;  and  if  so,  then,  of 
course,  pleading  and  proof  mnst  correspond.     Yet  all  this 

1  "  A  Condae  Treattu  on  the  CongtrDCtiob  of  Will*  "  (1983). 

*  On  the  Frindplea  of  Legal  Interpretation,  with  Referance  especiallj 
to  the  Interpntaticm  of  Will*,  9  Jndidsl  Soc  Papen,  298 ;  read  in  186a 
Jn/ra,  577. 
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inTolved  no  ohange  in  the  niles  of  evidence.  This,  again, 
is  the  import  of  the  extension  of  equitable  defences,  b; 
statute  and  at  the  common  law,  and  even  of  the  whole  in- 
trodnotion  of  new  forma  of  action;  namely,  that  things 
can  DOW  be  done  which  could  not  be  done  before;  done 
in  one  way  which  could  not  be  done  in  another.  When- 
ever they  could  be  done,  of  course  they  could  be  alleged 
and  proved.  In  euch  cases,  the  new  state  of  things 
is  often  expressed  by  saying  that  evidence  of  the  new 
thing  is  admissible;  yet  it  is  plain  that  this  does  not 
touch  the  real  character  of  the  change.  A  change  has 
taken  place  in  substantive  law  or  prooednre;  none  in  the 
law  of  evidence- 
No  less  is  this  tme  as  .regards  writings,  and  the  same 
secular  process  which  has  liberalized  the  law  relating  to 
them.  In  Collins  v.  Blantem,'  as  it  seems,  it  was  first 
distinctly  held  that  illegality  of  consideration,  not  appear- 
ing upon  the  face  of  a  bond,  was  a  good  defence.  Snoh  a 
bond,  it  was  laid  down  by  the  court  (Wilmot,  C.  J.)> 
apparently  upon  a  demnirer  to  the  plea,  is  void  by  the 
common  law.  "The  law  will  legitimate  the  showii^  it 
void  ai  initio,  and  this  can  only  be  done  by  pleading;  .  .  . 
what  strange  absurdity  would  it  be  for  the  law  to  say  that 
this  contract  is  wicked  and  void,  and  in  the  same  breath 
for  the  law  to  say  you  shall  not  be  permitted  to  plead  the 
facts  which  clearly  show  it  to  be  wicked  and  void."  And 
so,  fifteen  years  later,  in  Pole  v.  Harbom,*  on  a  demurrer 
to  a  like  plea,  Lord  Mansfield  said :  "  There  cannot  exist 
such  an  absurdity  as  that'a  man  shall  have  a  good  defence 
to  an  action,  and  not  be  able  to  show  or  take  advantage  of 
it  either  by  pleading  or  in  evidence.  .  .  .  The  foundation 
is  that  yon  shall  not  by  parol  impeach  a  written  agree- 
ment, and  say  that  the  agreement  was  different;  but,  the 

1  1  Wila.  34T  (ITCT) ;  Amea,  Spedaltj'  Contrscti  wd  Eqoitablo  Do- 
lescM,  Hsrr.  Law  Ber.  ix.  49,  63. 

*  9  Eut,  415  o. 
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agreement  being  admitted,  the  party  may  come  and  show 
ciroainstanoes  to  vitiate  the  whole  proceeding."' 

^  Six  ceatariw  ago  the  8t«titte  of  FIdbs,  1  Stat  Re&Im,  IS8  (1299), 
atUn  ndting  that  paitieB  hav«  Utelj  b«en  allowed  to  set  op  cectsiD  do- 
foDCM  to  finca,  snftcla  that  hereafter  no  such  exceptioiu  or  aiuwecB,  or 
tnibmittiiig  them  to  juriea,  shall  be  allowed.  Darin);  the  period  of  the 
Toi  Books  there  was  gi«at  rigor.  "  If  a  man,"  said  Newtaui  C.  J.,  In 
IMO  (T.  B.  19  H.  VI.  44,  93),  '-  leTj  a  flue  of  mj  lands  b;  mj  name,  I 
shall  have  do  other  remedy  than  a  writ  of  deceit,  b;  wbich  T  shall  racorer 
damage!  according  to  laj  lo*a."  "  To  be  sore,"  aaid  Robert  Danhj,  J,,  io 
14U  (Y.  B.  34  H.  VL  14,  36),  "if  there  be  two  Robert  Danbies.  and  one 
of  them  make  connsance  of  a  matter  wherebj  I  am  damaged,  I  can  ahow 
that  I  am  not  the  person,  but  that  there  ia  another  Robert."  (Compare 
Caiy  (ed.  1650),  !S,  in  160!.)  And  in  IMS,  abont  the  time  that  Bacon 
wrote  his  famoni  and  moch^bused  maxim  about  ambiguities,  the  new 
Lord  Keeper,  Egerton  (Hubert's  case,  Cro.  Eliz.  93! ;  8.  c.  IS  Co.  1S3), 
"■aid  that  he  bad  alwaTS  aoted  this  difference :  If  one  of  mj  tuune  leriet 
k  fine  of  mj  land,  I  may  welt  confess  and  avoid  this  fiue  bj  showing  the 
•pedal  matter,  for  that  etaoda  well  with  the  fine ;  but  if  a  nntoger  who  is 
not  of  mj  name  levieii  a  doe  of  my  land  lu  my  name,  T  shall  not  be 
leoeived  to  aver  that  I  did  not  levy  the  fine,  but  another  in  mj  name,  for 
that  is  merely  coottacy  to  the  record ;  and  so  it  is  of  all  reconnsancee  and 
other  matters  of  tecotd." 

Bat  In  this  aame  case,  tfae  Star  Chamber,  "  there  being  then  in  conrt 
the  Lord  Seeper  [Egerton],  Fopham,  Chief  Joitice,  Oawdy,  one  of  the 
jnaticee  of  the  Qneen'i  Bench,  and  Walmsley,  one  of  the  justices  of  the 
ConunoD  Pleas,  and  divers  lords,"  paubhed  one  fonud  goiliy  of  procuring 
the  peraouatiou  of  Atexaoder  Geltibrand  in  a  fine  of  his  landa,  and  ordered 
that "  the  fine  levied  onto  him  should  be  void,  if  it  could  be  so  done,  hj 
entering  a  vaeat  upon  the  roll,  or  otherwise  as  the  justices  of  the  Com- 
mon Pleas  should  beet  approve;  and  if  it  caunot  be  so  made  void,  that 
then  Hubert,  by  fine  or  otherwise,  as  Alexander  Gellibrand  shonld  devise, 
■bonid  reconvey  the  land  to  him  and  his  heiie  io  the  same  manner  as  it 
was  before,  or  at  the  time  levied."  Popham,  C.  J.,  thought  a  vacal  might 
be  entered,  avoiding  the  fine,  and  cited  "  the  case  of  one  Hoicomb  "  where 
it  had  been  done.  The  date  of  this  last  case  wa?  not  given.  "  To  warrant 
this,  another  precedent  was  shown,  tempore  Hen.  S."  The  Lord  Keeper, 
after  making  the  temarki  quoted  above,  added :  "  But  I  conceive  when 
the  fraud  appears  to  the  cooM.  as  here,  they  ma?  well  enter  a  naral  upon 
the  toll,  and  so  make  it  no  fine,  although  the  party  cannot  avoid  it  by 
Bvermeut  during  the  time  that  it  remains  as  a  record. 

The  direct  defence,  or  "  averment."  of  fraud  was  distinctly  upheld  in 
160I-160S,  iu  Fermor'F  case,  in  Chancery  (3  Co.  TT;  S.  c  2  And.  !T«, 
JwL  258),  where  a  leasee  for  years  bad  levied  a  fine  of  the  lessot'i 
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In  like  manner,  when  it  is  a  qoestion  whether  a  writing, 
complete  in  point  of  form,  was  delivered  or  ever  took 
effect  as  a  contract,  deed^  or  will;  *  whether,  if  it  did,  it  is 
Toidable  for  frand,*  or  amendable  for  mistake  ;*  whether, 
nnder  a  written  contract,  yon  can  set  np  a  sabstitnted  time 
of  performance;*  whether,  in  case  of  a  deed  or  written 
traDsfer,  absolute  in  form,  yon  can  show  that  it  was  given 
as  a  security  merely ;  *  whether,  onder  any  circomstances, 
an  indorser  of  negotiable  paper  in  blank  may  set  np  an  oral 

liDd.  The  Lord  Keeper  cilled  tor  tlw  opinion  of  the  two  chief  jiutica; 
•nd  aftM  conf  eieoee  between  tbem,  "  thej  thought  it  nac  rwiry  that  all  tha 
Jnadces  of  Enghnd  tnd  boMoa  of  tbe  Exchequer  ahonld  be  Mtembled  for 
the  reeoIatfoDof  thiagteUcaae."  ThequeatiOD,  aiAiidenim'ateport  teQa 
HI,  wai  whether  the  plaintiS  waa  barred  bj  the  Sue,  and  if  ao,  vbetber  ha 
conld  have  relief  in  Chancery.  The  chief  joatioea  and  all  the  otben 
agreed  that  the  fine  did  not  bar  tba  plaintifL  "  And  aa  to  that  which  waa 
objected,  that  it  wonld  bemiachiaTonBtoBTcndfineaonBochbareaTernienla, 
it  wai  anawered  that  it  would  be  a  greater  miachief  ...  if  finea  leried  bj 
anch  corin  and  practice  ihauld  bind." 

Bnch  a  determination  maj  well  hare  been  helped  hj  the  practice  in 
Chancery  of  reliering  againat  fraud  in  aaeh  caaea  by  ordering  a  reconrey- 
•nce.  A  caae  of  that  aort  is  imported  aa  of  Uay,  1S95  (Welby  a.  Welby, 
Tothill,  99  i  1  Cmiae,  Finea,  3d  ad.  349). 

Of  conrae,  in  allowing  new  defences  at  law  aa  against  thew  aolamn  and 
aacred  asanrancea,  or  new  relief  in  equity,  the  anbatantire  law  at  flnee  waa 
changed ;  and,  this  being  ao,  it  followed,  aa  a  mere  matter  of  conis^  that 
the  new  matter  coold  be  pleaded  and  proved. 

I  Fym  e.  Campbell,  6  E.  &  B.  STO;  Blewitt  v.  Booram,  149  N.  T.  957, 
an  inCereatJDg  caaa;  per  Peckham,  J. 

•  Bameriy  v.  FoweU,  I  Vea.  284 ;  State  b.  Caaa,  52  N.  J.  Law,  77. 

•  Baker  f.  Paine,  1  Vea.  4S6  <17M):  "  How  can  a  mi»tak«  in  an  agiee- 
Rient  be  proved,  bnt  by  parol  evidence  1  Per  Lord  Hardwicke.  Goode  a. 
Eilay,  153  Maaii.  58S.  Per  Bolmee.  J.,  who  teiDarked  :  "It  is  not  necea- 
■arily  fatal  that  the  evidence  i*  parol  which  is  relied  on  to  show  that  the 
contract  was  not  made  as  it  pnrpurca  on  the  face  of  the  docnment  to  have 
been  made.  There  was  a  time  when  a  man  was  bound  if  his  seal  waa 
afflaed  to  an  instrament  by  a  stranger,  and  against  his  wilL  Bnt  the 
notion  that  one  who  has  gone  tbroogb  certain  forms  ot  this  aort.  even  in 
hla  own  persm,  is  bonnd  alwaya  and  nnconditionally,  gave  way  long  ago 
to  more  delicate  conceptions." 

•  Commings  v.  Arnold,  3  Metcalf,  486. 

■Brickti.  Brick,  98  U.B.  914;  Campbell  d.  Dearborn,  109  Hnsi  130. 
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agreement  that  he  was  not  to  be  onder  the  OBual  obliga- 
tions of  Bach  an  indorser ;  ^  whether  a  principal  not  named 
is  bound  by  an  agreement  in  wilting  made  by  hia  agent, 
orally  authorized,  or  can  recover  on  it,  —  when  nndei 
seal  or  not  nnder  seal;'  whether  and  how  far  you  can 
"annex  incidente"  orally  to  a  contract  in  writing;*  and 
whether  and  how  far,  after  an  agreement  in  writing,  you 
can  use  a  contemporaneous  oral,  "collateral,"  contract, 
as  it  is  called;*  — all  these  questions,  and  many  more  of 
the  same  sort,  although  persistently  thrown  into  the  form 
of  whether  parol  evidence  be  admissible  for  such  purposes, 
really  present  no  point  in  the  law  of  evidence.  The  true 
inquiry  is,  whether  certain  claims  or  defences  be  allowable. 
If  relief  can  be  had  in  such  oases,  the  law  of  evidence 
has  nothing  to  say  as  to  any  kind  of  evidence,  good  nnder 
its  general  rules,  which  may  be  offered  to  prove  these 
things.  In  so  far  as  extrinsic  facts  are  a  legal  basis  of 
claim  or  defence,  extrinsic  evidence  is  good  to  prove 
them. 

7.  It  will  help  to  place  the  class  of  questions  now  under 
discussion  in  their  right  point  of  view  if  it  be  observed 
that  the  older  law  and  the  older  decisions  relating  to 
them,  were  often  mainly  concerned  in  keeping  matters 
out  of  the  bands  of  juries.     This  motive  appears  in  the 

I  Hartin  t.  Cole,  lOt  U.  S.  30. 

■  BriggB  s.  Partridge,  64  N.  T.  957.  "  It  ia  .  .  .  difflcnlt,"  raji  tha 
coDTt,  "to  TecoDcile  the  doctrine  here  stated  w[th  the  rale  that  parol 
evidence  i*  inadmiMible  to  chftoge,  enlarge,  or  -nrj  a  written  contract." 
This  form  of  exprenion  diagniaee  the  tme  difScultj,  that  of  allowing  « 
recover;  or  a  llabQitj  npon  facta  which  onl?  tqjpear  extriiiBicaUy,  —  ■ 
[lifficaltf  in  point  of  enbstaDtive  law.  Once  get  over  that,  and  the  law 
of  evideoM  interpoaea  no  obatacle. 

*  Brown  v.  Brras.  3  EL  &  Bl.  703.  Compare  a  diadudon  aa  to  thia 
•ott  of  thing,  where  the  contract  wai  oral,  in  Gilbert  n.  UcGinnii,  114 

*  Chapin  c.  Dobeon,  78  N .  T.  7*;  Emmett  v.  Penojer,  151  N.  T.  864; 
Nanmberg  o.  Tonng,  44  N,  J.  Law,  331.  The  last  caae  pnts  forward  a 
doctrine  which  appears  to  be  an  extreme  and  impracticable  one.  Cotnt 
pare  Browne  on  Parol  Evidence,  c  xiL 
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language  of  the  Statute  of  Fines,*  and  in  that  of  the  Lord 
Keeper  quoted  aboTe,*  and  it  seems  to  hare  had  its  place 
in  bringii^  into  existence  the  English  Statute  of  Frauds.' 
As  to  fines,  any  notion  that  absolutely  and  under  all 
oircumBtancea  a  fine  or  any  other  matter  of  record  was 
beyond  attack,  belongs  to  a  ruder  period  of  jurispru- 
dence than  any  known  to  our  records;  always  there  was 
power  in  the  Crown,  or  "the  king  in  parliament,"  or  a 
regular  power  in  the  judges,  to  vacate  and  annul  such 
matters;*  and  when  these  things  could  be  done,  of  coarse 
the  evidence  was  receivable  which  waa  necessary  in 
establishing  the  taata  upon  which  the  court  was  to  act. 
But  a  jury,  in  the  days  when  they  went  on  their  own 
knowledge  and  were  not  regularly  aided  by  testimony, 
when  the  doctrine  of  new  trials  bad  not  developed,  and  the 
main  hold  upon  the  jury  was  through  the  attaint,  was  qnite 
too  rude  a  tribunal  to  deal  with  this  sacredest  thing  in 
the  law.  It  would  have  been  preposterous  to  let  in  such  a 
body  to  revise  the  action  of  the  judges  in  making  record  of 
what  was  done  and  established  before  them.  Such  things 
seemed  less  intolerable,  as  time  went  on  and  jury  trial 
developed;  and,  accordingly,  modifications  of  the  rule 
oame  in. 

It  is  an  entire  misconception  to  think  of  these  things  as 
involving  any  doctrine  in  the  law  of  evidence. 

III.  Something  has  already  been  said  of  interpre- 
tation and  constmotion.  A  great  part  of  the  space 
ordinarily  given  in  books  on  evidence  to  the  so-called 
"Farol  Evidence  Rule"  is  confusedly  oocapied  by  this 
subject.* 


*  See  a  caw  id  1230  (1  Bnct.  Hole  Book,  case  107),  long  before  the 
Statnte  of  Fines,  where  acoHnsive  fins  wu  qnuhed.  Seeoleol  ii.,IndeK, 
tab  Me.  Deceit. 

•  "Perli^,"  njt  Stephen  (Dfg.  Evid.,  note  to  Art.  91,  relating  to  th« 
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"The  construction  or  interpretation  of  written  eon- 
tracts,"  Bays  Leake,^  "consists  in  ascertaining  the  meaning 
of  the  parties  as  expressed  in  the  terms  of  the  wiitiag, 
according  to  the  mles  of  grammar,  and  subject  to  the  rules 
of  law."  In  this  statement  two-or  three  things  should 
be  noticed,  namely,  that  no  distinction  is  made  between 
oonstmction  and  interpretation ;  f  that  the  process  ia  said 
to  be  that  of  ascertaining  the  meaning  of  the  parties  so  far 
only  as  it  is  expressed  in  the  writing;  and  that  the  con- 
trolling aatbority  is  recognized  of  mles  of  language  and 
rules  of  law..  As  regards  these  controlling' rules  and  prin- 
ciplea  it  has  been  well  said:  "All  latitufle  of  construction  I 
moat  submit  to  this  restriction;  namely,  that  the  worda  \ 
may  hear  the  tejue  which,  by  construction,  is  put  upon  ' 
them.  If  we  step  beyond  this  line,  we  no  longer  construe 
men's  deeds,  but  make  deeds  for  them."*  Obviously,  this 
is  no  rule  of  evidence ;  it  is  one  of  the  limitations  upon 
the  process  of  constmction;  nor  does  it  change  the  real 
nature  of  this  limitation  when  courts  inadequately  express 
it  by  saying  that  "evidenoe  is  not  admissible"  to  prove 
wbat  is  thus  excluded.* 

To  say  that  the  words  must  be  capable  of  bearing  the 
sense  imputed  to  them,  ia  to  recognize  that  there  must  be 
wbat  is  called  "a  sufficient  expression."  THow  do  we  find 
out  whether  there  be  a  sufficient  expression'?  Xot  merely, 
in  case  of  a  real  question,  by  contemplating  the  words  of 
the  text;  but  also  by  comparing  them  with  persons,  facts, 
and  things  ontside.     They  are  the  words  of  a  particular 

interpratadoo  of  docnmeDta),  "  th»  Babject-nu>tt«T  of  this  article  doei  not 
fall  strictly  within  the  Uw  of  eTidence." 

'  Dig.  Cont.  air. 

*  It  appean  that  Eeither  common  usage  doi  practfcal  coDveniencc  tn 
legal  diKSMionfl  supports  the  diitinction,  taken  by  Dr.  Lieber  ia  hia 
"  Legal  and  Political  HenneDenticH  "  (c  I,  £  8;  c.  3,  {  S),  between  inter- 
pratation  and  conitmction.    I  shall  not  disciimlnate  them. 

■  Eyre,  C.  B.,  In  Gibson  e.  Mioet,  1  H.  Bl.  p.  6IS  (1791) ;  cited  ani 
applied  tn  United  States  v.  U.  P.  R.  R.  Ca,  98  U.  8.  U. 

*  Black  IF.  Batchelder,  190  Haw.  171. 
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person,  one  or  more ;  and  the  question  is,  what  do  his  words 
mean  ?  what  is  the  meaning  of  the  words,  in  his  mouth  f 
Whatever  teohnioal  mles  there  be  for  constmiDg  legal 
lango^e,  whatever  legal  rules  for  construing  ordiaary 
language,  whatever  jjrima/acie  rules  and  presumptions,  — 
these  must  all  be  allowed  their  proper  application;  and,  a/f 
the  end  of  it  all,  the  sound  judgment  of  the  trained  judi- 
cial mind,  and,  perhaps,  the  practical  experience  of  a  jury, 
must  be  appealed  to.  There  must  he  no  addition  to  the 
text  of  what  is  not  in  it.  But  when  is  a  thing  "  in  it "  7 
It  may  be  said  to  be  there  when  a  mind  fully  informed, 
and  doing  no  violence  to  the  rules  of  language  and  of 
legal  construction,  may  reasonably  find  it  there.  This 
question  is  discussed  by  Wigram  in  connection  with  his 
third  proposition;*  and  his  answer  is,  "The  court  .  .  . 
must  be  satisfied  .  .  .  ;  and  no  other  rule  oan  in  the 
abstract  be  laid  down."  It  is  a  question  more  deeply 
considered  by  Hawkins,*  who  gives  the  same  answer. 

One  thing,  however,  is  certain,  and  it  is  excellently 
brought  out  by  Hawkins,  —  no  man  or  court  is  competent 
or  fully  equipped  for  dealing  with  this  question  who  has 
not  carefully  reflected  upon  the  nature  and  necessary 
iraperfeetions  of  language,  and  of  all  written  expression. 
Sueh  a  person  in  approaching  the  question  will  remind 
himself  that  he  has  no  right  to  expect  more  of  written 
language  than  it  is  capable  of,  or  more  care  in  the  use  of 
it  than  fallible  creatures,  subject  to  time  and  accident,  can 
reasonably  supply.  For  a  consideration  of  this  aspect  of 
the  subject  I  must  refer  the  reader  to  the  discussion  above 
referred  to.  By  leave  of  the  learned  author,  I  have  in- 
serted it  in  an  appendix.'  He  has  well  pointed  out  that 
owing  to  these  imperfections  of  language,  to  the  tacts  that 
it  i^  not,  in  itself,  a  perfect  "code  of  signals,"  and  that  it 
is  not  used  with  perfect  accuracy,  there  arises  a  necessity 

>  BxtriDi.  Et.  pi.  136-119. 

•  Princ  of  Legal  Interp.,  9  Jmid.  Soc  Fapen,  398 ;  ii^,  677, 

•  Infra,  577. 
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to  look  foi  other  indicationH  of  mtention,  dntside  the  text. 
"InterpTet&tion,"  he  s&ys,  "  is  a  collecting  of  the  intent 
from  all  available  eigna  or  maiks,  and  an  inquiry  into  the 
oziatenoe  of  a  soffioient  espresBion  of  that  intent  in  the  - 
single  set  of  signs  called  langn^e.  .  .  .  The  possibility 
of  proceeding  in  the  inquiry  after  the  writer's  meaning 
beyond  the  point  at  which  the  meaning  of  the  words  fails, 
is  dependent  on  the  assumption  that  a  perfect  written 
expression  is  not  essential  to  the  legal  validity  of  the 
writing.  ...  A  law  .  .  ,  whioh  enjoined  a  perfect 
written  expression,  would  be  impossible  to  be  obeyed,  and 
the  command  which  gives  rise  to  the  necessity  of  the  lat- 
ter, in  a  legal  writing,  must  be  interpreted  according  to 
ita  spirit.  .  ,  ^  The  question  ...  is  not  what  the  writer 
meant,  bnt  what  he  has  authorized  the  interpreter  to  say 
it  ifl  probable  waa  his  meaningT?  Bnt  if  there  be  a  total  \ 
absence,  not  merely  of  intent,  bdt  of  indicia,  of  marks  or 
s^a  from  which  it  is  reasonably  to  be  collected,  •  ■  •  , 
it  is  dear  the  process  of  interpretation  must  stop  for  want  .' 
of  materials.  .  .  .  The  meaning  of  the  words  ...  is 
important  in  two  ways;  as  a  sizn  of  the  intent,  and  as  a 
condition  neoeGsary  to  the  legaJ  validity  of  the  writing. 
As  a  sign  of  the  intent,  it  has  yielded  so  far  as  to  admit 
of  other  marks  or  signs  being  combined  with  it;  as  a  legal 
requirement,  its  necessity  remains.  .  .  .  (^Interpretation 
is]  a  process  of  reasoning  from  probabilities,  a  process  of 
remedying  by  a  sort  of  equitable  jurisdiction,  the  imper- 
fections of  human  language  and  powers  of  using  lan- 
guage, a  process  whose  limits  aro  necessarily  indefinite, 
and  yet  continually  requiring  to  be  practically  determined ; 
—  and  not  ...  a  mere  operation  requiring  the  use  of 
grammars  and  dictionaries,  a  mere  inquiry  into  the  mean- 
ing of  words.'* 

Among  these  extrinsic  facts,  these  ontward  "marks 
and  signs,"  from  which,  as  thus  explained,  in  connection 
with  the  words  of  the  document,  and  not  from  these 
words  alone,  the  intention  embodied  in  the  written  ex* 
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pression  is  to  be  collected,  there  is  one  thing  which 
cannot,  under  oar  taw,  be  used,  namely,  extrinBie  expres- 
eione  of  the  writer  as  to  his  intention  in  the  writing. 
This  is  usually  and  rightly  regarded  as  an  excluding  rule 
of  eridence. 

Of  this  single  limitation  upon  the  free  and  full  range 
among  extrinsic  facts,  in  aid  of  interpretation,  the  writer 
from  whom  I  hare  jnat  quoted  points  out,  as  others  have 
done,  that  it  does  not  rest  upon  any  lack  of  materiality 
and  probative  value  in  such  direct  statements  of  intention, 
but  upon  the  impolicy  and  danger  of  nsing  them.  After 
mentioning  that  the  preamble  of  a  statute  is  constantly 
referred  to  in  aid  of  the  interpretation  of  the  enactmenl^ 
he  neatly  adds,  that  this  fact  "would,  one  should  have 
thought,  hare  prevented  its  ever  beii^  supposed  that  in* 
tention,  qua  intention,  was  a  matter  with  which  the  inter- 
preter had  no  business  to  concern  himself."*  Of  course, 
as  was  JQst  said,  there  are  reasons  for  rejecting  such  ex- 
trinsic expressions;  aud  yet  in  other  systems  of  law  they 
are  not  wholly  rejected,  but  only  "subjected  to  severe 
scrutiny," 

Let  us  trace  the  development  and  iUostrate  the  charao* 
ter  of  some  of  these  matters  in  the  case  of  wills.  In  so 
far  as  it  was  true,  before  and  after  the  Statute  of  Wills, 
in  1540,*  that  writing  was  not  legally  necessary  to  a  will, 
no  doctrine  about  writings  had  any  necessary  application 
to  these  dispositions  of  property.  Doubtless,  wills  very 
often  were  in  writing,  when  this  form  was  not  legally 
necessary;  and  then,  of  course,  there  was  scope  for  such 
a  doctrine.*  The  Statute  of  Wills,  in  allowing,  generally, 
a  devise  of  lands,  required  writing,  but  it  did  not  require 

1  a  Jnrid.  Soo.  314  ;  infia,  591. 

*  Stat.  33  H.  Yin.  c.  1  ;  ftnd  compue  Btot.  S4  A  3S  H.  YXO.  C  fi 
(1943-1913). 

*  Ab  reKArdBtbeearlieriunigM  in  the  mattarof  putting  wQU  In  writing, 
we  1  Sirinb.  TeBtunenta.  ii.  9  ;  3  Black  Book  Adn).  Tl ;  T.  B.  30  A  SI 
EdiT.  I.  364 )  I  Talendai  of  Willa,  Londan  Court  of  Hntting,  lutTodoctioii, 
pp.  xUt,  xlv,  and  paum. 
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Bignatore-i  The  Statute  of  FiUuda  (5  5),  in  1676,  in  the 
case  of  vills  of  real  estate,  added  the  requirementa  of 
signature  and  attesting  witnesses;  but  as  to  persoualt; 
(S3  19-23),  it  required  no  more  than  wtiting.  It  was  not 
until  the  "  Wilis  Act,"  in  1837,*  that  the  same  formalities 
Tere  necessary,  in  England,  for  all  wills. 

1.  In  1668,*whereamaD  had  devised  land  to  his  nephew, 
and  the  nephew  died,  leaving  a  son,  and  the  testator 
thereafter  orally  told  the  son  that  he  should  hare  all  which 
the  will  had  given  bis  father,  it  was  held  that  the  son 
took  nothing.  "All,"  said  the  court,  "that  can  make  the 
devise  efFectoal  ought  to  be  in  writing.  .  .  .  No  will  is 
within  the  statute  bat  that  which  is  in  writing;  whieh 
is  as  much  as  to  say  that  all  which  is  effectual  and  to 
the  porpose  must  be  in  writing,  without  seeking  aid  of 
words  not  written."  In  1587,*  where  one  had  left  land 
to  the  heirs  of  the  body  of  his  eldest  sou,  and  if  he  die 
without  issue,  to  bis  two  daughters  in  fee, :—  on  the  death 
of  the  testator,  the  eldest  son  was  living,  and  also  a  son 
of  his,  who  was  tenant  in  the  action.  The  defendant's 
witnesses  swore  to  declarations  of  the  testator  that  the 
daughters  were  to  have  nothing  so  long  as  the  eldest  son 
had  issue  of  his  body;  "but  the  court  utterly  rejected  the 
matter." 

2.  In  a  famous  case,  in  15dl,' there  was  a  question  upon  a 

>  8m  a  cms  tn  Keilwey,  £09,  pi.  9  {1S9T-1668),  where  one  Atkini, 
beitig  ekDed  to  ptepara  a  iMt  will  for  Heurj  Bmwne,  took  full  notes, 
cwried  them  home,  Mid  wntte  out  the  will,  flaiihing  it  before  tuelre 
o'clock  Bl  noon.  On  canTing  this  to  Brovne's  home  to  read  and  delirer 
it  to  him,  within  half  an  hoar  after  tweire,  be  tonnd  that  the  testator 
had  died  at  tweire.  "  The  clear  opinion  of  all  the  jotticw  was  that  this 
was  a  good  will  in  writing,  made  according  to  tbe  iCatate  of  the  jear  3S 
H.  TIIL"  In  like  manner,  to-day,  nndoabtedly,  there  exists  a  contract 
in  writing,  if  the  parties  so  arrange,  without  signature.  Blackbon,  Sala^ 
let  ed.  43, 44. 

*  Stat  1  Ylct  c  S6,  S  9. 

*  Brett  V.  BigdoD,  Plowd.  340. 

*  ChaUoner  d.  Bowyer,  !  Leon.  70. 

*  The  Lonl  Chejney's  caw,  9  Co.  68.    In  the  statement  of  this 
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dflTue  by  Sii  Thomas  Clie3™ey,  made  in  1558-9,  to  hia  son 
Henry  and  the  heirs  of  his  body,  remainder  to  Thomas 
Cheyney  of  Woodley  and  the  heirs  male  of  his  body,  od 
condition  "that  he  or  they,  or  ant/  of  them,  shall  not  alien, 
discontinne,"  etc.  In  the  Court  of  Wards  the  question 
vas  whether  this  condition  extended  to  the  son  of  the 
devisor  and  his  heirs,  or  only  applied  to  Thomas  Cheyney 
of  Woodley  and  his  heirs.  This  sort  of  qaestion  was  an 
old  one.*  As  against  those  claiming  under  Henry,  the 
question  was  whether  the  opposing  party  "should  be 
received  to  prove  by  witnesses  that  it  was  the  intent  and 
meaning  of  the  devisor  to  inolnde  his  son  and  heir  within 
thwe  words  of  the  condition  (he  or  they),  ,  .  .  but  Wray 
and  Anderson,  Chief  Justices,  on  conference  had  with 
other  justices,  resolved  that  he  should  not  be  received  to 
snch  averment  out  of  the  will,  for  the  will  concerning 
lands,  eto.>  onght  to  be  in  writing,  and  the  construction  of 
wills  oi^ht  to  be  cotleoted  from  the  words  of  the  will  in 
writing,  and  not  by  any  averment  out  of  it;  for  it  would 
be  full  of  great  inconvenience  that  none  should  know  l^ 
the  written  words  of  a  will  what  construction  to  make  or 
advice  to  give,  but  it  should  be  controlled  by  collateral 
averments  oat  of  the  will." 

The  reader  will  observe  the  reasons  here  given,  namely, 
as  wills  of  land  must  be  in  writing,  so  the  construction  of 
them  must  be  collected  from  the  written  words,  and  not  by 
any  averment  outside  of  them; — since  people  should  be 
able  to  understand  and  give  advice  npon  wills  from  the 
written  words.  This  offer  is  not  conceived  of  as  in  the 
earlier  cases,  just  cited,  as  putting  forward  extrinsio  matter 
which  is  contrary  to  the  words  of  the  will,  or  which  adds 
to  them,  and  asking  to  have  effect  given  to  it  as  if  it  were 

can  In  Moon,  7S7,  the  report  U  more  detailed,  more  intellrgihle,  and 
appueatl/  more  accQiMe ;  bnt  the  decision  u  not  giTen.  Cnke'a  re- 
port, for  tbe  parpoMa  which  he  hM  id  hand,  »ppMui  to  be  n 
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duly  TTitten  ont  as  a  vill;  bat  as  offerisg  it,  in  aid  of 
ooDBtrnotioQ,  in  a  case  where  a  will  uses  words  which, 
on  their  face,  admit  of  either  application,  ^et  fix  upoa 
neither.  It  shnuld  be  observed  that  we  do  not  know  just 
bow  this  queBtioQ  came  upj  all  that  is  said  in  either 
report  ia  that  "it  was  a  qnestion."  Nor  are  we  told  what 
the  facts  were  which  were  offered  in  order  to  prove  "the 
intent  and  meaning."  Bat  the  subsequent  discussion  seems 
to  identify  the  offer,  in  legal  effect,  with  that  of  direct 
statements  of  intention;  for,  as  contrasted  with  this  case,  it 
18  presently  said,  that  in  equivocation  of  names,  "  be  may 
produce  witnesses  to  prove  his  father's  intent,  —  that  he 
thought  the  other  to  be  dead,  or  that  he,  at  the  time  of  tha 
will  named,  named  his  son  John  the  younger,  and  th9 
writer  left  ont  the  addition  of  the  younger."  It  ia  also  to 
be  observed  that  the  judges  identify  the  question  of  evi- 
dence with  that  of  pleading;  it  ia  "an  averment  out  of  the 
will "  that  is  bad,  t.  e.,  an  allegation  in  pleading.  To  eay 
that  you  cannot  have  an  averment  of  facts  is  to  say  that 
you  cannot  have  an  issue  on  it,  you  cannot  go  to  the  jury 
on  it.  Here,  the  question  being  whether  the  party  "  should 
be  received  to  prove  by  witnesses "  the  intent  of  the 
devisor,  the  answer  la  that  he  cannot,  because  he  may  not 
have  auob  an  averment,  i.  e.,  he  cannot,  in  auch  a  case, 
found  any  claim- on  the  intent.  We  may  observe,  then, 
that  the  difficulty  is  not  conceived  of  as  one  in  the  law  of 
evidence,  —  as,  indeed,  we  might  be  pretty  sure  it  would 
not  be,  at  so  early  a  period. 

But  there  ia  more  in  thia  report.  It  became  necessary 
to  discriminate  that  exceptional  case  above  alluded  to, 
familiar  in  all  systems  of  law.  For  centuriee  there  bad 
arisen  certain  familiar  questions  of  ambiguity.  In  matters 
of  record,  in  specialties,  and  in  other  writings,  there  had 
often  been  occasion  to  deal  with  the  problem  of  a  name  or 
description  equally  tittiug  two  or  more  persons,  places,  or 
things.  The  wrong  man  having  the  right  name  was  often 
in  trouble.     He  had  been  arrested  and  brought  into  court 
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on  an  aeigent  in  outlawry;  or,  in  the  case  of  a  fine  or  a 
conunoD  lecovery,  he  had  had  his  land  claimed  by  anothet; 
01  he  vas  sued  on  a  bond  giren  by  another;  or  himseU 
claimed  a  dCTise  intended  for  another.  These  sitoationa 
and  the  like  are  familiar  all  through  the  Year  Books.^ 
The  doctrine  has  already  been  mentioned  *  that  although,  if 
a  man  were  to  levy  a  fine  on  my  lands  in  my  name,  I  should 
lose  my  land,  yet  it  there  were  two  of  my  name  "  I  can 
abow  tiiat  I  am  not  the  person,  but  that  there  is  another." 
Under  such  ciroumstanceB  one  of  the  persons  could  be  sub- 
tracted from  the  operation  of  the  fine,  becaoae  this  still  left 
it  operative  upon  anothet ;  this  averment  could  "  stand  with 
the  words."  Long  before  that,  the  civilians,  also,  like  the 
dramatists,  had  sharpened  their  wits  upon  complicated 
imaginary  mischances  of  such  personages.  For  example 
a  scholastic  question  was  put  forward  thus:  There  were 
two  brothers,  of  the  same  name,  and  extraordinarily  lik» 
each  other.  Each  begat  a  boy,  bo  like  his  ooosin  that 
neither  of  the  fathers  knew  them  apart;  they  had  the  same 
name,  and  each  was  loved  and  treated  as  hts  own  by  botJi 
fathers.  By  and  by,  both  boys  went  to  Bologna  as  sta- 
dents;  one  died  there:  both  the  fathers  died;  the  surviving 
boy  returned  home  and  laid  claim  to  the  inheritance  of 
both  the  fathers,  as  having  reckoned  each  of  them  to 
be  his  own,  and  having  been  treated  by  each  as  his 
son.  The  question  was  whether  he  could  have  both  in- 
heritances, or  neither,  or  either  one.  The  matter  is  dis- 
cussed at  length  all  ways,  and  finally  it  is  resolved  thus: 
As  a  matter  of  strict  law  he  can  have  neither,  because  he 
does  not  clearly  Inake  out  his  claim.  But  on  equitable 
grounds  he  shall  have  that  inheritance  which  seems  most 
likely  to  be  his.*  , 

>  Waltw  BnuiDfl's  caw,  PL  Ab.  3B0,  col.  I  (IS8T) :  Fiti.  Ab.  Ftff.  M; 
B.D.  47Ed.  III.  ie,a9(l3T3);  Y.  B.  11  H.  VL  13  (143S) ;  Cotelcrr.  UaU, 
B  Ed.  IV.  (Long  QoiDt}  40  b,  1*69 ;  a.  o.  ib.  48  b,  M  b,  74  b,  80  b,»0,  H  b, 
•ndT.  B.  SEd.  IV.  e,6i  r.  B.  11  H.  VU.  6,  4  (1496). 

*  Supra,  407  n. 

*  Am,  (iuutioaa,  tA.  Landibeig  (fraibiug,  18S8},  38-44,  IL    Ax^ 


.d  by  Google 


THE  "FABOL  EVIDENCE"  BULB.  419 

The  established  doctrine  in  our  law,  in  this  daas  of 
caaeB,  was  that  the  intention  should  gorern.  Cleail;, 
only  one  penon  oi  thiDg  was  intended.  Either  one  was 
adequately  desoribed  if  taken  alone,  but  neither  was  dis- 
orimiuated;  an  infirmity  in  the  written  expression  left  it 
onoertain  which  was  meant.  This  was  a  strait  from  which 
there  was  no  outlet;  nnless,  indeed,  you  looked  beyond  the 
paper,  and  gave  eSeot  to  extrinsio  matter  in  aid  of  oon- 
struotion.  So  far,  therefore,  as  men  dreamed  of  interpret- 
ing reoords  or  any  other  writings  without  using  extrinsic 
matter  as  a  lamp  to  read  them  1^,  bete  was  a  aituatioo 
that  forever  tended  to  undeceive  them.' 

it  will  b«  nmembend,  wu  k  famoni  piofeMor  of  law  at  BeAogat,  M  the 
beginning  of  the  tblrteentb  oe&tnr;,  tuid  the  aovK*  o(  mnch  that  h  found 
in  Brvcton;  ai  ma j  be  Men  In  HaltiAnd,  StltU Pataagtt  fnwt  BraOomamd 
Ab>;  being  toL  viil  ot  the  Seliito  Societj  PsbllcatioM. 

'  There  were  otber  ptorocatfouR  in  tbe  latne  direction.  It  wu  dearly 
recogolied  in  slander,  whether  written  or  oral,  that  the  tneaoing  ot  word* 
tna;  depend  npon  tlie  circnnutancei  nnder  which  the;  are  ntteied.  In 
IST7  (the  Lord  CromweU'i  caoe,  4  Co.  Rep.  II  b,  "tbe  flrrt  gmm  which 
the  author  of  tliii  book,  who  wm  of  coniuel  with  the  defendant,  mored  in 
the  King*!  Bench"),  the  conrt  t*  reported  m  lajlng  tliat  "in  cam  of 
■lander  bj  word*,  the  Mnte  oi  tbe  wordi  ongbt  to  be  taken,  and  the  Mm* 
of  them  appear*  bjr  the  catue  and  occatloD  of  ipeaklng  of  them.  .  .  .  The 
defendant's  conntel  hare  done  well  to  ahow  the  ipedal  macten  by  which 
the  Moee  of  thlt  word  (aedltion)  appeaia  upon  the  coherence  <rf  all  the 
worda."  And  Coke  goee  on  to  tell  hii  reader  to  note  "  an  excelleDt  pcnnt 
of  learning  in  actions  for  ilander,  to  obeerre  the  occMion  and  came  ot 
■peaking  of  tbem,  and  how  it  maj  be  pleaded  In  the  defendant'!  excnM," 
ud  to  beware  <A  a  liaet;  demurrer  in  inch  caMa 

In  contracts,  also,  It  wu  alwaja  recognised  that  bmlliaT  wordi  may 
hare  different  meanings  b  different  placee,  to  that  "  erer;  bargain  as  to 
■neb  a  thing  shall  hare  relation  to  the  coitom  of  the  conntrj  where  it  i« 
made"  [Keilwey,  BT,  3,  in  the  Ex.  Ch.  in  IMS).  In  Baker  r.  Paine, 
I  Ves.  p.  459  (1790),  Lord  Hardwicke,  In  a  mercantile  case  of  sale,  re- 
marked :  "  All  contiacta  of  this  kind  depend  on  the  nsage  ot  (lade.  .  .  . 
On  mercantile  contracts  relating  to  inBnnucee,  etc,conrts  of  law  e](aTnIne 
and  hear  witnesses  of  what  is  the  nsage  and  nnderstandlng  of  merchanta 
conversant  therein ;  for  thej  bave  a  sCjIe  peculiar  to  themselTes,  wblrh  Is 
ebort,  jet  is  nndentood  by  them,  and  mnet  be  tbe  mie  of  constmction." 
The  deretopment  of  tbe  mercantile  law  by  the  nse  of  spedal  Joiiei  ia 
Tolred  a  na^uitlcMi  of  thew  Nme  idM*. 
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Coke,  in  his  report  of  the  Lord  Cheyney'a  case,  after 
what  is  stated  above,  goes  on  to  deal  with  this  old,  familiar 
instance :  "  But  if  a  man  has  two  eons,  both  baptized  bj  the 
name  of  John,  and  conceiving  that  the  elder  (who  had 
been  long  absent)  is  dead,  devises  his  land  b;  his  will  in 
writing  to  his  son  John  generally,  and  in  truth  the  elder 
is  living;  in  this  case  the  younger  son  may,  in  pleading 
or  in  evidence,  allege  the  devise  to  him,  and  if  it  be  denied, 
he  may  pioduoe  witnesses  to  prove  his  father's  intent, 
that  he  thought  the  other  to  be  dead;  or  that  he  at  the 
time  of  the  will  made,  named  his  son  John  the  younger, 
and  the  writer  left  out  the  addition  of  the  younger;  for  in 
47  Ed.  3,  16  b,"  etc.;  —  and  then  he  cites  a  ffunons  case 
of  two  William  Feynels,  in  1373,  and  discriminates  such 
cases  on  the  ground  that  they  involve  so  "secret,  invisibla 
averment."  "He  who  sees  the  will  .  ,  .  ought  at  his 
peril  to  inquire  which  John  the  testator  intended,  which 
may  easily  be  known  by  him  who  wrote  the  will,  and 
others  who  were  privy  to  his  intent."  Bat  if  the  intent 
be  not  ascertainable,  the  will,  we  are  then  told,  is  void 
for  uncertainty;  since  the  law  makes  no  construction  in 
favor  of  either,  giving  it  to  him  whom  the  father  intended, 
"and  for  want  of  proof  of  such  intent  the  will  ...  is 
void."' 

1  In  the  Tear  Book  from  which  Coke  cit«a  it,  this  cane  it  reported 
■TifrittntinTIj  u  follom :  "  Williun,  Km  of  Robert  Pejoel,  briogi  a  Sara 
Fadat  on  a  flno  leTied  between  this  Robert  and  others,  b;  wbkh  .  .  .  [• 
manor  wna  granted  aod  rendered]  to  thii  aanie  Robert,  and  WiUiam ;  and 
the  yoDnger  son  inea  the  iuneof  the  eldest  eon.  Fttbharp  {tot  tbe  defend- 
ant) told  how  the  remainder  wai  tailed  to  hia  father  .  .  .  and  Robert 
died,  and  hia  father  entered  and  died  Mised,  and  be  ii  now  tn  aa 
heir.  Hattg  (for  the  plaintiff)  taid  that  the  Sne  *a*  leried  to  the  intent 
to  gire  the  inheijtaoce  to  him,  and  therefore  the  part  of  the  fine  wae  de- 
Ureied  to  him  by  bii  father  Robert  at  the  time  of  hie  death,  —  making 
proteetatlon  that  he  did  not  acknowledge  that  there  wia  any  inch  William, 
oldeat  eon  of  Robert,  or  that  he  inrriTed  hie  father,  or  was  aeined ;  for  be 
died  in  Robert'g  lifetime.  FmcaEDlH  (C.  J.).  Thia  ia  only  OTidence  :  it 
cannot  make  an  inne  in  law  or  fact,  whether  the  floa  was  levied  to  the 
latent  of  jjiving  the  inheritance  to  one  or  to  the  other.    Battg  then 
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This  problem  ftnd  this  solution  of  it  were  also  found  in 
bjie  Boman  lav.     In  the  Digest  we  read  a  response  of 

nld  tb*t  the  flno  mu  levied  to  gire  the  ioheritance  to  him,  —  makiug  pro- 
testation aa  b«fora.  Ptrtai/  (for  the  defendant),  the  fine  wu  levied  to 
give  the  inheritBuce  to  oar  father." 

Brooke  in  giTinft  thii  case  {Ahr.  Finti,  S8,  and  Nointe,  63],  notwitb- 
•tauding  whM  i«  (aid  to  the  report,  addi  to  bii  memorandnm  of  it :  '*  And 
•o  lee  an  iaane  ou  the  intent ;  and  see  II  H.  VII.  S,  that  where  a  man  haa 
manor*  of  apper  8.  and  Lower  8.,  and  levies  a  fine  of  the  manor  of  8.,  it 
■hall  be  taken  as  that  manor  of  the  two  about  which  thej  conferred  and 
had  conversation,  and  which  the  conneor  intended  to  pass.  .  .  .  The 
intent  shall  be  taken ;  that  ia,  the  manoc  shall  pass  which  the  conntor 
intended  sfaonld  pais." 

Fjttherbert'i  acconnt  of  it  (Fiff".  SB)  is  taken  from  another  report. 
W.  here  flgnree  ai  the  son  of  B.  H.  "  Bavi.  iimblt,  Hannemere).  Ha 
shall  not  have  execution,  (or  B.  H.  had  a  son  older  thaa  jon,  nanied  W., 
wlio  wai  our  father,  and  there  was  a  talk  between  J.  and  B.  U.  that  W. 
the  oldest  SOD  ihoold  manj  J.'s  daoghter,  and  the  remainder  be  tailed  to 
our  fatbec.  the  oldest,  according  to  the  purport  of  the  fine ;  and  ther^ 
npoo  the  line  was  levied,  and  then  B.  died,  and  oar  father  entered,  and 
died  seised,  and  we  entered  aa  heir.  Haitg  (for  the  plaintiff).  The 
fine  was  levied  to  the  intent  ttiat  we  shoold  inherit,  and  thereupon 
B.  R.  at  the  time  of  hii  death  delivered  ns  a  part  of  the  fine.  FmcHXDKH 
(C.  J.).  Ton  shall  not  take  issne  on  the  intent,  for  the  intent  does  not  lis 
In  avermeat.  Bnt  if  I  lease  land  for  life,  remainder  to  one  W.  T.  by  fine, 
and  there  are  two  W.  T.'s  in  the  oonntiy,  I  saj  that  he  who  SrM  happent 
npon  the  remainder  shall  not  keep  it  against  the  other,  if  he  cannot  prove 
that  the  remainder  was  tailed  to  bim  by  his  name,  and  that  be  was  the 
same  person.  Belknap.  We  nndentand  that  if  the  remainder  be  tailed 
to  W.  T.,  and  there  be  two  W.  T.'b,  father  and  son,  the  father  shall  have 
It.  Fthchsiiik.  He  to  whom  the  remainder  is  tailed  shall  have  It,  and 
no  other."  The  reporter  adds :  "  Sails,  l>ecanBe  of  the  court's  opiniMi, 
said,  the  remainder  was  tailed  to  ns  as  the  fine  pnrports.  Beady.  Sam. 
b  waa  tuled  to  onr  father,  and  not  to  jon.     Beady.    El  alii  e  centra." 

It  may  be  enmiised  that  Brooke  misconceives  this  caae.  The  court 
seems  clearly  to  refuse  an  Issne  upon  intention,  and  puts  the  matter  solidly 
on  the  queetlon,  so  far  as  the  ideading  goes,  "  Who  is  it  that  the  docu- 
ment calls  for  T  "  The  conit  at  that  period  (1373)  ia  not  troublbg  itself 
as  to  how  the  jury  is  going  to  deal  with  the  qoeetlon.  Donbtleas,  if  they, 
or  any  of  them,  sbonld  happen  to  have  tidings  of  any  declarations  of  tbc 
writer,  these  wonld  have  their  full  natural  effect  in  infiuencing  the  verdict. 
As  to  pntting  evidential  natter  Into  the  pleadings,  and  why  yon  sbonld 
Insert  it  there,  and  bow,  and  how  mach, — a  centnry,and  a  lisU  of  coriooa 
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Fanlos,  at  the  beginning  of  the  third  eentary  of  oar  en: 
Jhto  sunt  Titii,  pattr  et  filiuM ;  dolus  est  tutor  TiHtu,  nee 
appard  de  quo  smuit  tettator.  Quaav,  quid  $it  Juris  t 
Besponditf  w  datvs  eat  quem  dar»  ae  tettcUor  aenait.  iSf  id 
non  apparet,  nan  Jus  deficit,  »ed  probatio.  Igitur  nmtter 
ett  tutor.^  At  abont  the  same  period,  or  a  little  earlier, 
from  Ulpian  we  hare  this:  Quod  vero  quit  obtcuriua  m 
teatametUo  vel  nuncupat,  vel  aeribit,  an  post  tot&mnia 
easplanare  poatit,  quaeritur  ;  ut  puta  Stichvm  [the  name  of 
a  alare]  legaverat,  quumptarea  haberet,  nee  declaravit  da  qua 
tentiret  j  Titio  Ugaoit,  qu\tm,  muUoa  Titiot  amioot  haberet  J 
erraverat  in  nomirie,  vet  praenomine,  vel  eoffnoTnine,  quum 
in  eorpore  nan  erraeeet ;  poterOne  poetea  deelarare,  de  qua 
aenaerit?  Et  puto,  poaae ;  nihil  enim  nune  dot,  ted  datum 
tignifieat.*  In  the  laat  passage,  the  difference  between  the 
Boman  law  and  oars  will  be  observed.  The  queation  is 
there  treated  as  a  general  one,  and  vhat  is  allowed  in  cases 
of  eqnivoofttion  is  good,  also,  in  case  of  an;  ordinaiy  error 
of  description. 

3.  It  was  probably  a  little  later  than  Cheyney's  case* 
when  Bacon  wrote  his  Maxim  26  (sometimes  2S),  to 
the  effect  that  where  an  ambigni^  in  a  writing  is  mode 
apparent  only  by  what  is  extrinsic  to  the  writing,  yon 
may  correct  it  by  extrinsic  matter;  Amiigvitat  ver6ontm 
latent  v'erifieatione  euppletur;  nam  quod  ex  facto  oritur 
amiiguum  verijioatione  toUitur.  This  maxim,  like  the 
language  in  Coke's  report,  imports  that  some  inquiry  into 
extrinsic  facts  is  necessary.  That,  to  be  sore,  is  obrions 
enongh,  for  wills  and  deeds  talk  about  extrinsic  things, 

And  importuit  dlteamloo  inpra,  114-llS)  liad  baan  Koing  on  In  tha 
conrto  beCweeo  the  data  of  thii  cue  and  the  writing  of  Brooka^  Abridg- 
menL  Lodj;  before  Biooke't  time,  u  it  nenu.  It  had  <!ome  to  ba  allowed 
tbat  70a  oonld  have  "  an  arement "  of  iDtention  in  ncli  ft  eaae  aa 
faTnel'a;  but  at  the  dat^  of  that  om  It  wa«  othaTwite. 
»  Dig.  ixTi.  2,  sa 

*  Dig.  xxtIU.  9,  ai. 

*  Not  later  than  lS9ft-BT.  See  pnface  to  Baeoa'a  Maxima,  fiat 
pnbllihed  ia  16S9  w  l«3a 
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and  these  hare  to  be  identified;*  but  it  waa  not  always 
lemembered.  Tbe  maxim  appears  to  have  been  wholly 
Bacon's  own;  it  was  well  oa  towards  two  oentoties  before 
the  profession  took  it  np.  It  is  likely  enough  that  Lord 
Cheyney's  case  suggested  it.  The  itOuitUM  of  it,  and  the 
state  of  professional  opinion  to  which  it  was  addressed, 
may  be  appreciated  if  one  observes  the  amazing  pedantry 
of  legal  disonssion  in  those  days,  in  cases  where  the  con- 
Btmotion  of  writings  was  in  qaeation;  e.  g.,  in  the  famous 
case  of  the  Surrey  Hospital.* 

Bacon  seems  to  hare  invented  the  phrases  afubiguitas 
latent  and  ambtguUa*  patetu.  Quite  in  the  way  of  the 
eoneeptions  of  that  time,  he  says  that  an  ambiguity  which 
appears  in  the  writing  itself  can  only  be  oured  by  tbe  writ- 
ing itself;  i.  e^  by  merely  oonstruing  the  writing,  or,  in 
some  cases,  —  as  where  one  who  has  a  hundred  acres  gives 
ten  acres,  — by  allowing  to  the  donee  the  choice.  He  puts 
the  case  of  giving  land  to  I.  D.  and  I.  S.  et  hamvdibus,' 
without  saying  whose  heirs,  and  then  the  qaestios  in 
Chejrney's  case,  and  adds  that  this  sort  of  thing  "cannot 
be  holpen  by  averment,"  "  for  that  were  to  make  all  deeds 
hollow  and  subject  to  averments,  and  so,  in  effect,  that  to 
pass  without  deed  which  the  law  appointeth  shall  not  pass 
but  by  deed."  This  he  is  careful  to  make  applicable  to 
wills  as  well  as  deeds :  "  So  if  a  man  give  land  in  tail, 
though  it  be  by  will."  With  this  sort  of  obvious  and  in- 
curable ambiguity,  he  contrasts  the  latent  and  curable  kind, 

1  "In  wtrj  can  the  woidi  naed  mart  be  tnndktad  Into  thing*  and 
fiKti  bj  yiuol  eridenra."  EtAmtm,  J.,  in  Doherty  o.  Hill,  144  HaM. 
p.4M. 

■  Fanihawe'i  cue.  Hoore,  SS8  {1S88),  in  tha  Bzcbeqnei  of  Fku;  b.  o. 
in  Gsch.  Chunb.  {I58S-IB89},  tub  lum.  Hariot  b.  HmoO,  Andenon,  MS; 
ud  mi  naM.  Muiot  v.  Fmc*!!,  1  Leon-  159. 

•  "  JVofo  that  it  is  Mid  by  my  lord  Hnuey  \C.  J.  K.  B.  1481-1499] 
tbU  il  land  be  preu  to  two  tt  iaendibut,  they  have  only  on  ertata  for 
life ;  for  it  i>  not  certain  to  whom  the  inheritance  ii  liTnitod."  Keilwe}'. 
1D8.  96.  Thi«  wu  a  coromoDplaee.  See  Altham'i  case,  in/rn,  and  Mir 
tai  V.  Nkbolf,  a  Bobt.  176.    Compaie  GMtledoa  b.  Tuner,  a  Atk.  »T. 
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/  snch  as  had  been  discriminated  'a  CheyneT's  case;  namely, 

-  the  old  instaooe  of  two  things  or  persons  of  the  same  name. 

There,  he  aays,  since  the  writing  is  clear  upon  its  face, 
and  the  ambiguity  only  appears  extrinsically,  you  may 
remedy  it  extnnsically,  and  even  by  averring  the  actual  inten- 
tion of  the  writer,  since  the  form  of  the  writing  really  does 
describe  the  thing  or  person  intended.  And  then,  fancifully, 
he  speaks  of  another  sort  of  ambtguitat  latent,  where  the 
same  person  or  thing  is  designated  by  different  names,  and 
allows  an  averment  of  some  extrinsic  matter  here,  such  as 
goes  to  identify  the  person  or  thii^,  but  not  an  averment 
of  intention,  since  the  intention  "  doth  not  stand  with  the 
words." 

In  Edward  Altham's  case,'  in  1610,  these  distinctions 
are  gone  over  again ;  but  the  word  "  ambiguity,"  patent  or 
latent,  does  not  occur,  and  there  is  no  sign  of  any  knowl- 
edge of  Bacon's  phrases.  A  case  of  equivocation  in  a  fine 
is  stated,  and  an  averment  of  intention.  "  This  averment 
oat  of  the  fine  is  good,  .  .  .  which  well  stands  with  the 
words." '  But  (citing  Year  Book  cases)  a  gift  to  one  of  the 
sons  of  J.  S.,  who  has-  divers,  and  a  limitation  to  two  «f 
haeredibus,  are  uncertain  and  void  by  judgment  of  law, 
"  and  no  averment  dehon  can  make  that  good  which  upon 
consideration  of  the  deed  is  apparent  to  be  void." 

Bacon's  maxim  was  an  anprofitaUe  snbtlety.  In  truth, 
the  only  patent  ambiguity  that  was  not  open  to  explanation 
by  extrinsic  matter  was  one  that,  in  the  nature  of  things, 
was  not  capable  of  explanation.  Anything  which  was 
capable  of  it  might  be  explained,  as  in  the  case  put  by 
Wigram  *  of  "a  legacy  to  one  of  the  children  of  A  by  her 
late  husband  B.  Suppose,  further,"  he  adds,  "that  A  has 
only  one  son  by  B,  and  that  the  fact  was  known  to  the 
testator,  ...  no  principle  or  rule  of  law  would  .  .  .  pre- 
clude a  court  from  acting  upon  the  evidence  of  facts  by 
which  the  meaning  of  an  apparently  ambiguous  will  would, 
'  8  Co.  p.  iss. 
*  Jibcti.  £v.  pL  7a 
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In  such  a  case,  be  reduced  to  certainty."  *  GeneraUj  speak- 
lag,  ambiguities,  or  any  other  difficulties,  patent  or  latent, 
are  all  alike  as  r^^ds  the  r^ht  and  du^  to  compare  the 
docomeuts  with  extrinsic  facts,  and  as  regards  the  possi- 
bility that  they  may  vanish  when  this  is  done.  As  to  the 
resort  to  direct  statements  of  intention,  in  the  one  case  of 
"equivocation,"  namely,  where  there  are  more  than  one 
whom  the  name  or  deectiption  equally  fits,  the  right  to 
resort  to  these  declarations  in  such  cases  in  no  way  depends 
on  the  difference  between  what  is  patent  and  latent.* 

The  great  citation  in  the  discussions  of  the  eeventoenth 
century  and  the  first  half  of  the  eighteenth  was  the  Lord 
Cheyney's  case.  When  Bacon's  maxim  was  first  brought 
to  the  general  notice  of  the  profession,  —  namely,  I  believe, 
about  the  year  1761,  —  it  appeared  no  longer  in  its  original 
character  as  a  maxim  relating  to  avermente,  i.  e.,  to  plead- 
ing, but  to  evidence;  and  it  has  since  almost  always  been 
quoted  in  this  sense.  But  it  has  been  well  remarked  by  an 
acute  writer  that  "  We  should  commit  an  injustice  to  the 
memory  of  our  great  lawyer  and  philosopher  if  we  looked 
upon  this  valuable  fragment  as  if  it  purported  to  be  a  com- 
plete dissertation  upon  the  use  of  extrinsic  evidence  in  the 
judicial  interpretation  of  legal  instruments.  ...  It  is  worth 
while  to  observe  that  the  immediate  subject,  both  of  the 
maxim  and  the  commentary,  is  not  evidence,  but  pleading ; 
and  although,  no  doubt,  the  pleadings  would  guide  the  judge 

1  Comp&re  the  com  put  by  Elphinitone  (3  Jnrid.  Soc.  Pap.  266)  of 
a  gift  "  to  my  nephew  John  or  ThoniB>,"  where,  extriniicallj,  it  might 
appear  that  the  nephew  wm  knowa  to  the  tMtatoi  by  both  these  naniM. 
And  aee  the  langnaKe  ft  Sir  Thonu  Flumei  in  Colpoys  e.  Colpoji, 
Jacob,  p.  463  (1833),  dedoring  that  "  it  hu  never  been  conudered  an 
objection  to  the  reception  of  the  evidence  of  .  .  .  circanutancea  that 
the  ambiguitj  was  patent,  manifested  on  the  face  of  the  InstramenL" 

*  Doe  d.  Ooni  u.  Needs,  S  H.  &  W.  139;  1  Jarm.  Wflla  (5th  Eng.  ed.), 
400-401 ;  Browne,  Parol  Er.  p.  t,  bb.  49,  136;  Giavce,  EKtrinsie  Evid., 
Proc.  of  Va.  Bar  Assoc,  for  1893 ;  Hawkins,  1  Jnr,  Soc.  Pap.  334 :  "  Thi« 
nile  it  not  in  ao;  way  contained  or  implied  in  the  maxim  of  latent  and 
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as  to  the  isBues  upon  whioli  evidenoe  vonld  be  leoeived^ 
they  would  not  Deoeeaarily  deteimiae  the  natote  of  the 
evidenoe  admissible  npou  each  issne."  ^ 

4.  It  was  knowa  that  constractioa  most  take  some  account 
of  the  things  and  persons  of  which  the  doonment  spoke. 
To  some  extent  this  most  always  have  inoladed  the  oon- 
ditions,  circumstances,  and  relations  oat  of  the  midst  of 
which  and  with  reference  to  which  the  writec  spoke.  Bat 
the  courts  were  shy  of  going  far  in  that  direction ;  indeed 
of  going  at  all  beyond  the  bounds  which  limit  the  identify* 
ing  process,  that  of  asoettaining,  in  the  simplest  sense,  the 
persons  and  things  named  in  the  writing. 

In  1651,*  in  ejectment,  it  appeared  opon  a  special  verdict 
that  one  who  had  real  estate,  and  also  had  goods  and 
chattels  worth  only  five  pounds,  gave  to  his  wife,  by  will, 
"  his  whole  estate,  paying  debts  and  legacies,"  and  these 
debts  and  legacies  amounted  to  forty  pounds.  It  was  held 
that  the  lands  passed,  as  well  as  the  goods,  and  an  estate 
in  fee  simple.  "  Hales  "  (afterwards  the  Chief  Baron  and 
Chief  Justice,  Sir  Matthew  Hale)  argued,  for  the  plaintiff, 
that  the  intention  to  devise  both  lands  and  goods  appeared 
by  "  the  ordinary  manner  of  speech.  .  .  .  Also,  the  subjeet- 
matter  in  fact  doth  prove  this  to  be  his  intent ;  and  al- 
'  though  here  is  not  a  collateral  averment  to  prove  the  iuteo- 
tion,  but  a  collateral  proof  to  declare  the  testator's  intent, 
this  may  be  admitted  to  ascertun  the  court  of  his  meaning, 
as  it  is  in  proving  an  Act  of  Parliament  In  the  Lord 
Oheyney's  case,  an  averment  standing  with  a  will  was 
accounted  allowable,  thoi^h  an  averment  against  a  will 
be  not^"  etc. 

In  1702,*  on  a  special  verdict  in  ejectment,  it  was  set 

I  T.  M.  NichoU,  Extrlnile  ErfdenM  in  the  Intei-pretMkiD  of  Willi. 
S  Jorid.  Soc  Pftp.  8S1,  378  (Dec.  1S60). 

*  Kimuui  E.  Johdiou,  St^le,  S93.  It  i«  noticMble  how  few  the  extrin- 
A:  fact!  are  la  the  etulier  ipedid  Terfiict*  of  thli  M>it;  i.  t^  >uch  aa 
■apply  the  court  with  the  facta  needed  in  conctrnliig  a  docnment 

*  Cola  a.  RawlinMQ,  I  Salk.  334;  a.  c.  S  I'Oni  Rb^di.  B31,  3  Bra. 
F.  C  T.    The  facta  of  thin  caae,  and  the  ivIUioD  of  the  radoaa  putieq 
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forth  tliat  a  widow  died  seised  and  possessed  of  the  Bell 
Tavern  and  certain  leiuehold  estates ;  and  that  her  will 
provided,  —  "I  give,  ratify,  and  confirm  all  my  estate,  right, 
title,  and  interest  which  I  now  have,  and  all  the  terra  and 
terms  of  years  which  I  now  have,  or  may  have  in  my  power 
to  dispose  of  after  my  death,  in  whatsoever  I  hold  by  lease 
from  Sir  John  Freeman,  and  also  the  house  called  the  Bell 
Tavern,  to  John  Billingsley."  This  J.  B.  was  the  son  and 
heir  of  the  widow's  husband,  and  tJie  son  also  of  the  widow, 
who  had  another  son  by  a  former  husband.  The  husband 
being  seised  in  fee  of  the  Bell  Tavern,  had  settled  it  for 
the  nse  of  himself  for  life,  remainder  to  hie  wife  for  life, 
remainder  to  his  son  in  tail,  remainder  to  his  wife  in  fee. 
The  question  now  was  what  estate  John  Billingsley  took  in 
the  Bell  Tavern,  under  the  widow's  devise,  whether  a  life 
estate  in  the  reversion,  or  the  fee,  A  majority  of  the 
judges,  Powell,  Powys,  and  Gould,  held  (and  it  was 
afiirmed  afterwards  in  the  Exchequer  Chamber  and  the 
House  of  Lords)  that  he  took  an  estate  iu  fee.  They  relied 
in  part  on  the  fact  that  she  knew  that  be  was  already  tenant 
in  tail  under  the  settlement  and  "oould  not  have  intended 
80  vain  and  useless  an  estate  ...  as  an  estate  for  life 
after  an  estate  taiL" 

To  us  of  the  present  time  that  decision  seems  equally 
good  sense  and  good  law.  But  observe  the  dissent  and  the 
reasoning  of  Chief  Justice  Holt,  the  greatest  lawyer  of 
them  all.  He  was  unwilling  to  admit  that  what  appeared 
npon  the  interpretation  of  the  words,  taken  alone,  to  be  a 
life  estate,  should  become  an  estate  in  fee  through  the  inter- 
preter's having  examined  the  terms  of  the  father's  settle- 
ment.   "  Holt,  C.  J.,  contra,  for  the  intent  of  a  testator  will 

Involnd  In  it  to  each  othsr,  are  more  fully  and,  as  It  would  Mem,  more 
accniatelj  gtron  in  3  Bro.  P.  C.  T,  where  there  i«  a  brief  aoconnt  of  the 
Ugnment*  of  eonntel  in  the  Honge  of  Lorda,  bnt  011I7  a  bare  ttatenieiit  of 
the  ninlt  reached  by  the  Loidi,  in  170S.  It  appeon  from  this  report  that 
Chief  Joitice  l^evor,  (u  the  Excheqner  Cbamber,  diMented  from  the 
opinion  of  the  majoritj. 
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not  do,  unless  there  be  sufficient  words  in  the  will  to  mani* 
feat  that  iuteat;  neither  is  his  intent  to  be  collected  from 
the  aircnmstances  of  his  estates,  and  other  matters  collateral 
and  foreign  to  the  will,  but  from  the  words  and  tenor  of 
the  will  itself;  and  if  we  once  travel  into  the  affairs  of  the 
testator,  and  leave  the  will,  we  shall  not  know  the  mind  of 
the  testator  by  his  words,  but  by  his  circumstances ;  so 
that  if  you  go  to  a  lawyer,  be  shall  not  know  how  to 
expound  it.  XTpon  the  will  'tis  so;  but  upon  the  matter 
found  in  a  special  verdict,  'tis  otherwise;  and  what  if 
more  accidental  circumstances  be  discovered,  and  be  mads 
the  matter  of  another  verdict  ?  Men's  rights  will  be  very 
precarious  upon  suoh  construction.  And  as  for  the  honesty 
of  the  construction,  what  if  the  woman  paid  a  good  portion, 
and  was  purchaser  of  this  reversion,  is  it  not  as  honest 
then  to  construe  it  iu  favor  of  her  heir  as  to  expound  it  in 
favor  of  the  right  heir  of  the  husband  ?  But  we  must  not 
depart  from  the  will  to  find  the  meaning  of  it  in  thii^  out 
of  it.  'T  is  then  a  certain  rule  that  to  devise  lands  to  H 
without  farther  words,  will  pass  but  an  estate  for  life, 
unless  there  be  other  words  to  show  his  intent,  as  forever; 
or  unless  he  devise  for  some  special  purpose  which  cannot 
be  accomplished  without  a  larger  estate ;  and  as  this  is  a 
sure  rule,  so  it  holds  good  as  well  where  the  devise  is  of  a 
reversion  as  where  'tis  of  lands  in  possession,  unless  he 
devise  it  as  a  reveTsion,  or  take  notice  of  a  particular  estate, 
for  then  bis  intent  may  appear  upon  the  face  of  the  will 
itself;  but  if  the  words  be  general,  and  without  regard  to 
the  nature  of  the  thing,  it  is  otherwise,  for  it  shall  not  be 
construed  from  the  nature  of  the  thing,  which  is  eztrinsicaJ, 
but  from  the  words  of  the  will.  Ask  a  lawyer  what  passes : 
he  says  an  estate  for  life,  for  he  knew  not  that  it  was  a 
reversion;  and  though  it  be  a  fruitless  estate,  and  will 
signify  nothing,  yet  that  does  not  appear  till  it  be  found, 
and  therefore  when  found  't  is  not  to  be  regarded." 

The  Chief  Justice  here  retires  into  that  lawyer's  Para- 
dise where  all  words  have  a  fixed,  precisely  ascertained 
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meaning;  where  men  may  express  their  purposes,  not  only 
with  aoouraey,  but  with  fulness ;  and  where,  if  the  writer 
has  been  carefal,  a  lawyer,  baring  a  doonment  referred  to 
him,  may  sit  in  his  chair,  inspect  the  text,  and  answer  all 
questions  without  raising  his  eyes.  Men  have  dreamed  of 
attaining  for  their  solemn  muniments  of  title  such  an 
absolute  security;  and  some  degree  of  security  they  have 
oompassed  by  giving  strict  definitions  and  technical  mean, 
ings  to  words  and  phrases,  and  by  rigid  rules  of  con. 
struotion.  But  the  fatal  necessity  of  looking  outside  the 
text  in  order  to  identify  persons  and  things,  tends  steadily 
to  destroy  such  illusions  and  to  reveal  the  essential  im- 
perfection of  language,  whether  spoken  or  written.* 

6,  Courts  of  equity  by  the  end  of  the  seventeenth  cen- 
tury, besides  looking  more  freely  at  extrinsic  facts,  had 
begun  to  use  a  writer's  extrinsic  expressions  of  intention 
in  a  much  freer  way  than  courts  of  law.  Adhering  to  the 
rule  that  extrinsic  intention  muse  not  be  used  to  displace 
or  vary  that  of  the  writing,  they  nevertheless  found  many 
ways  of  using  it,  and  even  of  using  the  direct  oral  expres- 
sion of  it.  These  oourts,  having  no  jury,  had  not  before 
them,  in  listening  to  whatsoever  evidence  might  help  them, 
the  apprehension  so  often  expressed  by  the  common-law 
judges  that  "it  is  not  safe  to  admit  a  jury  to  try  the  in- 
tent of  the  testator."  *  It  must  be  remembered  what  such 
a  fear  at  that  period  meant.  Not  yet  had  any  distinct  sys- 
tem of  rules  for  excluding  evidence  come  into  existence.* 
The  power  of  judges  to  set  aside  verdicts  as  being  f^inst 
the  evidence  had  begun  to  be  exercised,  but  had  not  got 
far.  The  attaint  was  still  the  regular  way  of  controlling 
the  jniy,  and  this  had  practically  lost  its  bold.  The 
jury  still  held  its  old  character  and  function,  might  decide 

1  '"Hie  nde,"  nid  Lord  Hardwicke,  kbont  htU  a  centniy  later,  in 
ddng  Cole  tr.  R»w]inioii,  "  is  laid  down  mnch  too  luge  by  Holt,"  Good 
ioge  n.  Goodinjie,  1  Tei.  231  (1749). 

•  PoweD.  J.,  to  Lswience  c.  Dodwell,  1  Lntir.  734  (1698). 

*  Supra,  179,  ISa 
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on  its  own  knovledge  alone,  and,  if  it  heard  eridenoe, 
m^ht  reject  it  all.  This  power  of  the  jury,  and  its  ex- 
emption from  fine  and  imprisoDiuent  for  deciding  gainst 
the  evidence,  were  Tindicated  in  Bushell's  case  in  1670.* 
The  Statute  of  Frauds,  six  years  later,  relieved  against 
this  state  of  things,  by  requiring  in  a  great  many  cases 
that  there  should  be  a  writing,  or  some  other  specific  act 
or  formality,  before  an  action  conld  be  brought  or  a  claim 
established.  This  had  the  same  efFect  which  attended  a 
requirement  of  the  sixteenth  century  and  later,  that  in 
certain  cases  there  should  be  two  witnesseB,  or  at  least  one 
witness;*  it  said,  in  effect,  that  it  should  no  longer  be 
trne  that  the  verdict  of  a  jury  was  enough,  whether  there 
were  witnesses  or  not.  After  the  Statute  of  Frauds,  — a 
very  extraordinary  enactment  to  have  been  passed  by  aa 
English-speaking  community  in  any  age,  so  comprehensive 
is  it  and  so  far-reaching,* — no  jury  could  find  a  oontraot  of  ' 
the  sort  named  in  {  4,  unless  there  were  a  writing;  or  one 
named  in  §  17,  unless  there  were  either  a  writing  or  one  of 
the  facts  there  specified;  no  jury  could  find  a  devise  of 
real  estate  without  a  signature  and  witnesses,  as  required 
in  t  5,  01  a  will  of  personalty  without  writing,  except 
under  circumstances  indicated  in  gg  19  to  23.  To  the 
most  important  dealings  of  men  the  Statute  of  Frauds  gave 
new  security.  It  is  not  probable  that  so  wide-reaching 
an  act  could  have  been  passed  if  juiy  trial  had  been  on 
the  footing  which  it  holds  to-day.*    And  in  construing 

'  Taagtum,  139. 

■  SiMi.  1  Ed.  Ti.  c  IS,  J  aa  (iMT) ;  s  &  6  Ed.  VI.  c  11, 1  la  (isaa), 

nqluliQK  two  witneflaea  In  cam  of  treaaon;  ind  31  Jac.  L  c  ST  (16a3), 
whare  the  mother  of  a  baitaid  child  who  conceal*  its  death  la  pnniihed 
M  for  murder,  nnle»  she  prove,  "  bj  one  witneM  at  the  leMt,"  that  the 
child  was  bom  dead.  Sea  Hale'a  practice  under  thli  aWata,  8  Hale,  Cr. 
!««,  289 ;  iitpra,  1T9  n. 

■  [It]  "  carriea  its  {nfloence  throngh  the  wbole  bodj  of  oui  citU  jniis- 
pnidence,  and  ii  in  mtutf  reapect^  the  moK  cotDpreheiii{*e,  aalntaij,  and 
important  le^slatire  ngnlstioa  au  record  aSectlng  the  aecorit/  of  priTita 
right*."  —  3  Kent,  Com.  4S4,  note. 

•  Supra,  isa    Compare  CaTe,  J.,  In  Houe  v.  Erana,  [18S9]  I  Q.  B 
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the  statute  it  vaB  entirely  natural  that  different  ideas 
and  metbods  sbould  prevail  in  the  equity  and  the  oom- 
aoD'l&w  courts,  "This  is  not,"  said  an  equity  court, 
in  1708,*  in  considerii^;  the  question  of  heating  oral 
statements  of  a  testator's  intention,  "like  the  ease  of  evi- 
dence to  a  jury,  who  are  easily  biased  by  it,  which  this 
court  is  not."  In  1736  ve  read  ^d  Bacon's  Abridgment  * 
that  the  rule  of  rejecting  "  parol  evidence  ...  to  control 
what  appeared  on  the  &ce  of  a  deed  or  will  .  .  .  has 
received  a  relaxation,  especially  in  the  courts  of  equity, 
where  a  distinction  has  been  taken  between  evidence  that 
may  be  offered  to  a  jury,  and  to  inform  the  conscience  of 
the  court,  namely,  that  in  the  first  ease  no  such  evidence 
shoold  be  admitted,  beoanse  the  jury  might  be  inveigled 
thereby;  but  that  in  the  second  it  could  do  no  hurt,  because 
the  court  were  judges  of  the  whole  matter,  and  could  dis- 
tinguish what  weight  and  stress  ought  to  be  laid  on  such 
evidence." 

It  was  for  doii^  this  sort  of  thing  that  Lord  Hardwicke, 
in  1742,  complained  of  his  predeoessor,  Gow3>er  (1705- 
1710):  "He  went  upon  this  ground,  that  it  was  by  way  of 
assisting  his  judgment,  in  cases  extremely  dark  and  doubt- 
ful, ...  I  was  never  satisfied  with  this  rule  of  Lord 
Cowper's,  of  admittiog  parol  evidence  in  doubtful  wills; 
besides,  he  went  farther  in  the  great  case  of  Strode  r. 
Bussell."*  In  1708,  Lord  Gowper  seemed  to  allow  this  aa 
a  regular  practice  when  the  declarations  were  consistent 
with  the  will:  "Where  the  words  stand  in  equilibrio,  and 
are  BO  doubtful  that  they  may  be  taken  one  way  or  the 
other,  there  it  is  proper  to  have  evidence  read  to  explain 
them,  and  we  will  consider  how  far  it  shall  be  allowed, 
and  how  far  not  after  it  is  read;  .  .  .  and  the  distinction 

>  Strode  V.  Snacell,  8  B«p.  Ch.  169.  The  Lord  Chue«nor  Cowpat 
.appean  to  be  speaking.  He  wm  Miiited  bj  Uw  UMtet  of  the  Ball% 
Tnrai,  C.  J.,  and  Tnxy,  J. 

»  Vol.  S,  p.  309. 

•  Ulriub  e.  Litchfield,  S  Atk.  373. 
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in  Cheyoey's  case  veil  warrants  the  reading  of  eridenoe 
where  the  intent  of  the  testator  is  doubtful,  aa  there  where 
a  man  had  two  sons,  named  John,  eto. ,  which  my  Lord 
Chancellor  said  differed  not  from  this  case,  where  the 
words  hang  in  eqaal  balance  what  settlement  he  intended."  * 
Cowper  had  held  the  same  thing  in  1705,  where  a  bequest 
gave  all  the  testator's  household  goods,  as  wooUen,  linen, 
pewter,  and  brass  whatsoever,  except  a  certain  trunk. 
The  writer  of  the  will  was  offered  to  show  that  the  tes- 
tator directed  him  to  insert  all  his  goods,  except  the  trunk; 
"and  my  Lord  Keeper  thought  it  might  [be  allowed],  not- 
withstanding the  Statute  of  Frauds  and  Perjuries,  for  it 
here  neither  adds  to  nor  altera  the  will,  but  only  explains 
which  of  the  meanings  shall  be  taken,  as  in  case  of  a 
devise  to  son  John  where  the  testae  had  two  of  the  same 
name."  *  And  in  1750-1751,*  Sir  John  Strange,  Master  of 
the  Bolls,  said:  "The  distinction  as  to  admitting  parol 
flvidenoe  I  have  always  taken  to  be  that  in  no  instance  it 
shall  be  admitted  in  contradiction  to  the  words  of  the 
will;  but  if  words  of  the  will  are  doubtful  and  ambiguous, 
and  unless  some  reasonable  light  is  let  in  to  determino 
that,  the  will  will  fall  to  the  ground,  anything  to  explain, 
pot  to  contradict,  the  will,  is  always  admitted.  So  it  is 
in  the  case  of  having  two  sons  of  the  same  name,"  eto. 

In  these  passages,  it  vill  be  noticed,  the  old  case  of  two 
persons  or  things  of  the  same  name  holds  the  place,  not 
of  an  exception,  aa  it  does  now,  but  of  an  instance  under 
a  general  principle.  Sometimes  this  principle  seems  to 
have  been  conceived  of  as  covering  all  cases  of  an  equi- 
librium upon  the  evidence;  and  sometimes  to  have  been 
limited  to  errors  or  uncertainties  as  to  names  and  persons; 

1  Strode  n.  Rnssell,  3  Rep.  Ch.  1 69.   Thu  wu  not  a  case  of  eqnii-ocation, 

*  Pendleton  k.  Onnt,  1  Eq.  Cu.  Ab.  S30,  3 ;  t.  c.  a  Ven.  GIT,  wbere 
tb«  gift  reads:  "  I  gtn  lay  boowhold  «nS,  as  biaas,  pewter,  linen,  and 
woollen  wbMtoever,  excent  a  tmnk  nnder  tbe  ebambar  window."  And 
•o  DocIcK/  V.  T)o«ki«7,  8  Vin  Ab.  195. 

*  Hampshire  v.  Fierce,  3  Vet.  S16, 
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and  In  sacli  cases  resort  could  be  bad  generally  to  the  tes- 
tator's oral  declarations.*  In  1707  a  testator  had  devised 
an  estate,  cbarged  with  the  payment  of  a  debt  of  £100  to 
one  Shaw.  It  turned  ont  that  this  sum  was  dne,  not  to 
Shaw,  but  to  Alice  Beck,  then  the  wife  of  one  Fitch. 
The  devisees  refused  to  pay  her.  In  a  bill,  apparently  to 
enforce  payment,  the  plaintiff  was  allowed  to  show  by  the 
Bcrivener  that  the  testator  said  he  meant  the  £100  which 
was  due  Mrs.  Fitch;  "the  Lord  Chancellor  [Cowper]  de- 
claring he  saw  no  hurt  in  admitting  of  oollateral  proof  to 
make  certain  the  person  or  the  thing  described."  *  In  1718,* 
where  a  legacy  was  given  to  Mrs.  Sawyer,  and  there  was 
no  snch  person  known  to  the  testatrix,  it  was  alleged  that 
she  meant  Mrs.  Swoppetj  and  a  master  was  directed  to 
inquire  who  was  meant,  "and  whether  the  testatrix  meant 
Mrs.  Swopper."  So,  in  the  well-known  case  of  Beaumont 
«.  Fell,*  in  1723,  where,  under  a  bequest  to  Catherine 
Eamley,  Gertrude  Yardley  waa  allowed  to  take,  evidence 
was  admitted  of  declarations  of  the  testator  that "  he  would 
do  well  for  her  by  bis  will."  And  Lord  Hardwicke,  in 
considering  a  testator's  declaratioDS  of  his  meaning, 
repeatedly  recognized  some  such  rule;  as  in  1742:  "I  do 
not  know  that  upon  the  construction  of  a  will  courts  of 
law  or  equity  admit  parol  evidence,  except  in  two  cases,  — 
first,  to  ascertain  the  person,  where  there  are  two  of  the 
same  name,  or  else  where  there  has  been  a  mistake  in  a 
Christian  or  surname;  and  this  upon  an  absolute  necessity; 
as  in  Lord  Cheyney's  case,  where  there  were  two  sons  of 
the  name  of  John.  .  ,  .  The  second  case  is  with  regard  to 
resulting  tmsts  relating  to  personal  estate,  where  a  man 

>  See  Ri>b«Tta,  Fntids,  16,  IT ;  Wigrwn,  Ext.  Et.  pi.  1S7, 158. 

*  Bodgton  F.  Hodgson,  9  Vera.  593 ;  h.  c.  I  Eq.  Cas.  Ab.  SSI.  In  the 
margin  to  this  report  it  is  Mated  tbat  in  Prec  Ch.  !99,  the  cau  ii 
giveD  na  one  where  the  teatatot  had  given  the  woman's  maiden  name, 
having  forgotten  that  of  hei  husband.  Bnt  the  leport  in  Piec  Ch.  doei 
iKit  inpport  this  xtatement. 

■  Hasten  f.  Mwten,  I  P.  Wnu.  421. 

*  SP.  Wma.  141. 

SB 
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makes  a  will  and  appoints  an  executor  irith  a  small  legacy, 
and  the  next  of  kin  claim  ttie  residue." ' 

In  1719,  where  there  was  a  legacy  to  such  of  a  man's 
nearest  relations,  as  his  executors  "  should  think  poor  and 
objects  of  charity,"  "eridence  was  then  offered  of  the 
testator's  having  poor  relations  in  Salop,  and  that  he  kner 
thereof;  to  which  was  objected  the  rule  by  Holt,  C.  J.,  in 
Cole  V.  Bawlinson,  that  the  intention  of  the  testator  is 
not  to  be  oolleoted  from  collateral  and  foreign  cinnun- 
stanoes.  Lord  Chancellor  (Hardwicke) :  "  That  rule  is  laid 
down  much  too  large  by  Holt;  for  in  several  oaaes  it  is 
admitted  that  it  must  be  allowed,  namely,  where  the 
description  or  thing  is  uncertain  (not  only  where  two  of 
the  same  name),  it  must  be  admitted  to  show  that  the 
testator  knew  such  a  pe»on,  and  used  to  call  her  by  a 
nickname.  Although  parol  erldenoe  cannot  be  read  to 
prove  instructions  of  the  testator,  after  the  will  is  reduced 
into  writing,  or  declarations  whom  he  meant  by  written 
words  of  the  will,  yet  that  is  different  from  reading  it  to 
prove  that  the  testator  kuev  he  had  suoh  relations,  to 
establish  which  fact  it  may  be  read,  but  not  to  go  any 
farther.  And  though  this  13  a  niee  disttnction,  yet  it  is 
a  distinction  in  the  reason  of  the  tiling."  About  a  year 
later,*  in  construing  a  gift  by  wilt  "to  the  four  childr^  of 
my  late  cousin  Elizabeth  Bamfield,"  it  appeared  that  she 
had  six  children,  two  by  a  former  husband,  Poddleoomb, 
and  four  by  a  later  one,  Bamfield.  The  Master  of  the 
Bolls,  Sir  John  Strange,  iu  dealing  with  an  argument  that 
the  word  "  four  "  should  be  rejected,  and  a  counter  offer  to 
show  the  extrinsic  declarations  of  the  testatrix,  said;  "As 
there  is  some  uncertainty,  I  have  admitted  the  going  into 
evidence  to  explain  the  intent  of  the  testatrix  in  the 
expression  '  the  four.'  .  .  .  The  testatrix  declared  .  .  . 

>  niricb  V.  Litchfield,  S  Atk.  97S.  80  alw  b  Bajlii  t>.  A»oriie7-0«ir 
•c^SAtk.  239(1741). 

*  Goodinftfl  e.  Qoodlnf^,  I  V«a.  SSI. 
■  Hampshire  v.  Pierce,  S  Vea.  316. 


.d  by  Google 


THE  "FABOL  ET1DENC£"  BULE.  43S 

that  she  had  ptorided  for  Mrs.  Bamfield's  foai  children. 
2fow  though  the  expressioa  in  the  will  mig^t  take  those 
by  the  first,  as  well  as  the  second  husband,  yet  this,  which 
I  think  is  proper  evidence,  shows  plainly  that  hei  declara- 
tion was  the  four  ohildieu  of  Mrs.  Bamfield  .  .  .  ;  which 
explains  what  she  meant  by  the  four  children;  bat  she 
also  pats  a  negative  on  the  other  two;  ...  bo  that  taking 
this  on  the  face  of  the  will,  in  which  also  the  circnmatanccB 
ot  the  family  must  be  taken  altogether,  it  appears  clearly 
that  the  four  children  by  the  second  hasband  were  those 
meant  to  share  the  £100." 

In  some  of  the  cases  at  this  period  it  may  be  noticed 
that  the  qaestion  seems  to  be  made  a  general  one,  whether 
any  extrinsic  matter,  any  "parol  evidence,"  any  "col-' 
lateral  proof,"  may  be  looked  at;  when,  in  reality,  the 
qaestion  is  whether  a  particular  kind  of  evidence  of  inten- 
tion is  receivable,  namely,  the  direct  expressions  of  the 
writer.  This  indiscriminate  ose  of  the  phrase  "parol 
evidence"  has  always  been  one  of  the  sonroes  of  confusion 
in  dealing  with  this  subject.  Often  there  really  is  this 
more  general  qaestion;  and  the  question  is,  whether  the 
text  is  not  governed  by  some  rigid  rule,  or  marked  by 
some  peculiarity,  such  as  to  make  it  impossible  to  help 
the  text  by  extrinsic  matter,  —  as  where  words  with  a 
technical  legal  meaning  are  used,  like  the  word  "heire," 
or  where  the  absence  of  such  words  forbids  a  given  con- 
atruction,  or  where  there  is  an  ambiguity  or  imperfection 
ot  expression  which  in  its  nature  is  incurable;  as'  a  gift 

"to  one  of  the  sons  of  J,  S.,"or  "to  Mr. ."    In  such 

oases,  of  coarse,  no  "parol  evidence"  can  help. 

Sometimes,  admitting  that  it  is  neoessaiy  to  look  into 
extrinsic  facts  to  some  extent,  the  question  is  whether 
you  can  go  farther  than  to  identify  the  persons  and  things 
named  in  the  text.'  And  then,  again,  another  special  ques' 
tiou;  namely,  admitting  that  yon  may  look  into  almost  all 

1  Hdt,  C.  J.  In  Cole  >.  HAvlinson,  vbi  h^itti  ;  Knrtt  v.  Hlbner,  S5  BL 
>14 ;  Loid  Hatberiey  b  Chutar  v.  CtMitM,  L.  B.  T  H,  L.  904. 
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outside  fEuita,  the  qnestion  whether  you  are  forbidden  to 
look  at  any  extrinsic  evidence  of  intention.  And  again, 
admitting  tliat  you  may  look  at  eitrinsio  facts  generally, 
even  those  tending  to  prove  intention,  the  question  is, 
whether  yon  can  regard  the  writer's  own  direct  statements 
of  intention.  And,  unfortunately,  in  our  cases,  every  one 
of  these  disoriminated  qnestiona  is  often  put  as  a  general 
question  whether  parol  evidence  is  admissible. 

6.  In  the  eighteenth  century  two  sources  are  visible  of 
a  liberalizing  influence  in  this  matter  of  interptetation: 
one  proceeding  from  the  rising  system  of  commercial  law, 
and  the  other  from  the  conceptions  of  the  Roman  law 
operating  through  the  ecclesiastical  courts  and  the  courts 
of  equity.  We  see  a  glimpse  of  tlie  former  in  Lord 
Hardwioke's  remark  in  an  important  case  in  1753.'  The 
plaintiff,  who  had  bought  in  the  market  a  Kavy  Bill 
indorsed  by  defendant's  agent,  had  been  held  accoontable 
for  it  in  trover  on  the  ground  of  lack  of  authority  in  the 
agent;  and  he  now  soaght  and  got  relief  in  equity  against 
the  verdict  and  judgment  in  the  King's  Bench.  One  ques- 
tion was  on  the  construction  of  a  letter  of  attorney,  and 
Lord  Hardwioke  gave  efFeot  to  "  the  custom  among  mer- 
chants, to  explain  the  letter  of  attorney,  as  in  case  of  policy 
of  insurance,  which  could  not  be  otherwise  understood. 
Perhaps  the  judges  of  the  Court  of  King's  Bench  thoi^bt 
the  construction  to  be  on  the  letter  of  attorney  itself 
without  such  evidence.  In  this  court  it  is  otherwise.  .  .  . 
The  credit  of  the  funds  depends  on  the  facility  of  trans- 
acting them;  and  therefore  nice  and  critical  construction 
is  not  to  be  put  on  these  powers,  either  at  law  or  in  equit?; 
but  the  usage  must  be  regarded."  We  are,  of  course,  very 
familiar,  at  the  present  day,  with  the  liberal  methods  of 
the  courts  in  interpreting  what  Baron  Parke  called  "  mer- 
cantile short  hand."  *    Of  the  other  influence  above  men- 

>  EkiM  c.  MftdUh,  Ambler,  184. 

*  ManhdU  b.  Ljmn,  6  M.  &  W.  109.  See, «.  g..  Brown  u.  Bym«,  8  B 
&  Bl  703,  auit  SAlmon  FiUls  Mtui.  Co.  i:  Goddard,  14  How.  446. 
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tioned,  one  maj  see  illustrations,  not  merely  in  the  whole 
tendency  and  general  methodB  of  the  equity  conrts,  bnt  in 
their  way  of  dealing  with  wills  of  personalty.  In  a  case 
in  1723,^  a  legacy  to  Catherine  Earnley  was  awarded  to 
Gertmde  Yardley,  on  peculiar  facta,  tending  to  show  very 
clearly  a  misapprehension  on  the  sGrirener's  part  in  taking 
down  the  name  "  Qatty  "  Yardley,  and  an  intention  on  the 
testator's  to  name  her.  There  was  no  person  with  the 
name  of  Catherine  Eamley.  The  Master  of  the  Bolls  said : 
"If  this  had  been  a  grant,  nay,  had  it  been  a  devise  of 
land,  it  had  been  void  by  reason  of  the  mistake  both  of  the 
Christian  and  surname.  .  .  .  However,  this  being  a  be* 
quest  of  a  personal  thing,  a  chattel  interest,  makes  it  a 
different  case,  and  as  originally  a  bequest  of  a  legacy  was 
goremed  by  and  constmed  according  to  the  roles  of  the 
civil  canon  law,  so  shall  it  be  after  making  the  Statute  of 
Fraads,  provided  there  be  a  will  in  writing.  .  .  .  The 
name  and  not  the  person  is  mistaken;  and  it  is  very 
material  that  here  is  no  suoh  person  as  Catherine  Eamley 
claiming  this  legacy."  In  this  case  no  distinction  was 
taken  as  to  the  kinds  of  evidence  of  intention;  direct  oral 
statements  were  inclnded  with  the  other  facts.* 

7.  In  one  of  the  cases  above  mentioned,*  Lord  Hard- 
wicke  mentions  s  famous  sort  of  instance  that  figured  much 
in  the  books  for  a  century  and  a  half,  from  the  English 
Kevolntion  to  the  Statute  1  Wm.  IV.  c.  40,  in  the  year 
1830.     It  was  the  rule  of  English  law  that  where  a  testator 

1  BMnmont  v.  F*U,  9  P.  WHIfamB,  141. 

*  Hod  there  been  &  jnriMlictioi]  for  reforming  willa,  perhkpi  a  qneition 
of  that  lOit  might  hare  ariaen  here.  See  Stephen'a  racommendadon  for 
giTJDg  thecoQTtB  inch  a  power.  Dig.  of  Erid.  (3d  ed.)  Preface,  p.  xxxvii. 
For  Ae  qneatioiia  that  come  ap  in  estabUabing  tb«  ^fitetum  at  a  will,  in 
conrta  of  probata,  tet  Quaidboiue  v.  Blackbont,  L.  R.  1  P.  A  D.  109. 
"  The  qnertioD  in  nicb  rana,"  lafd  Sir  J.  P.  Wilde, "  le  not  what  intention 
ongfat  to  be  aaaigned  to  the  words  of  a  given  written  p*p*r,  bvt  to  what 
extent  doea  a  given  written  paper  exprew  the  tettamentaiy  intentions  of 
the  deceased." 

■  Qliicli  p.  LitdifleU,  9  Atfc.  STS. 
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left  peisonal  estate  aDdisposed  of,  and  appointed  an  ex- 
ecator,  thia  personage  took  the  surplus.  "At  law  it  has 
been  the  rule  from  the  earliest  period  that  the  whole 
personal  estate  devolves  on  the  executor;  and  if,  after 
payment  of  the  funeral  expenses,  testamentary  charges, 
debts,  and  legacies,  there  shall  be  any  surplus,  it  shall 
vest  in  him  benefioially."*  On  the  top  of  this,  however, 
the  equity  courts  laid  down  a  presumptive  rule  of  oonatruc- 
tion,  that  if  the  will  showed  a  gift  to  the  executor,  this 
indicated  a  purpose  not  to  give  him  the  surplus;  and  in 
such  a  case  he  was  held,  prima  fade,  not  entitled  to  it.  A 
contrary  intention  might,  indeed,  be  apparent  from  the 
whole  will;  and  if  it  were  not,  it  was  allowed  to  appear  by 
the  oral  declarations  of  the  testator.  Such  declarations, 
it  will  be  observed,  supported  the  general  jmrna/oeie  right 
of  an  executor;  they  were  only  reoeived  "to  rebut  the 
equity"  which  denied  that  right.  Although  when  these 
declarations  were  reoeived  they  might  be  met  by  others  in 
a  contrary  sense,  yet  no  declarations  were  directly  and  in 
the  first  instance  receivable  to  contradict  the  general  legal 
right  of  the  executor.*  Nor,  where  the  construction  of  the 
will  was  plain  gainst  the  executor,  as  in  the  case,  at  least 
in  modem  times,  where  the  gift  was,  in  terms,  for  his 
care  and  trouble,  was  any  effect  at  all  allowed  to  eztrinsio 
declarations  of  intention.*  This  matter,  for  the  most  part, 
came  to  an  end  in  1830  by  the  Statute  1  Wm.  IV.  c.  40. 
The  doctrine  before  that  having  been  that  "the  executor 
shall  take  beneficially,  unless  there  is  a  strong  and  violent 
presomption  that  he  shall  not  so  take,"*  now,  the  statute 
made  him  a  trustee  of  the  residue  for  the  next  of  kin, 
"  unleSB  it  shall  appear  by  the  will  or  any  codicil  thereto  " 
that  he  "  was  intended  to  take  .  .  ■  beneficially."     It  will 

1  S  Wmisnu,  EzMntoia,  "I3ST  (Stli  Am.  ad.). 

*  lAdj  Oibonu  V.  Villian,  S  Eq.  Cw.  Ab.  4IS,  I) ;  GoTiia  c  Touft 
9VM.95. 

>  lADKham  V.  Sanford,  17  VM.4aS  (1811). 

*  Bit  frmiuu  Gnut  in  Piatt  v.  SUdden,  U  Vm.  p.  1«  <1B0T}. 
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be  observed  that  not  merely  did  the  statnte  change  the 
fundamental  rule,  but  it  reqaiied  that  the  intention  to 
give  to  the  exeentor  beneficially  should  appear  by  the 
vriting.* 

Under  this  general  head  of  "rebutting  an  equity"  are 
brought  all  the  other  oases  of  a  resulting  trust,  the  pre- 
sumption against  double  portions,  and  the  like;  and  it 
has  eren  been  stated  as  a  general  principle  that  where 
"the  document  is  of  such  a  nature  that  the  court  will  pre- 
sume that  it  was  executed  with  any  other  than  its  appar- 
ent intention,"  the  apparent  intention  may  be  shown  to  be 
the  real  one.*  In  such  cases  the  testator's  mere  extrinsic 
intention  is  admitted,  not  as  adding  to  the  document,  or 
varying  or  contradicting  it,  or  aa  evidence  in  aid  of  inter- 
pretation. It  comes  in  as  a  mere  Incident  to  the  "equity," 
as  a  ground  of  relief  against  the  opeiation  of  a  rule  which 
refuses  its  proper  construction  to  the  document.*  "  In  such 
case,"  says  Jarman,  "it  does  not  contradict  the  will,  its 
effect  being  to  snpport  the  legal  title  of  the  devisee  against, 
Dot  a  trust  expressed  (for  that  would  be  to  control  the 
written  will),  but  gainst  a  mere  equity  arising  by  impli- 
cation of  law."  *  And  mere  extrinsic  intention,  being  thus 
available,  in  point  of  substantive  law,  is  provable  in  any 
legitimate  way.  The  objections  to  proving  it  by  direct 
statements  of  intention,  when  offered  in  aid  of  interpreta- 
tion, do  not  hold  here. 

I  Wmianu  ti.  Arkle,  L.  B.  7  H.  L.  We ;  Love  e.  Que,  8  Bmt.  47S. 

*  8t«pli.  Dijt.  Et.  art,  91.  6m  ftUo  1  Jann.  Wills  (Stb  Eng.  ed.), 
3S0-393;  Be^noldi  v.  Roblnaou,  82  N.  T.  lOS;  In  n  Atwood'a  £Btat«,  14 
Utah,  1. 

*  Of  thU  dan  of  cbsu  Hawkins  (WiUb,  Prehcs,  Sd  Am.  ed.  ix)  Mjt^ : 
"  The  auomalaiiB  caae  of  what  are  called  '  premmptionH '  of  law  are,  ia 
reality,  mles  of  coiutniction  dBiived  from  the  dvil  law,  which,  having 
obt^ned  a  lodgment  in  BnglUh  law,  bnt  being  dlntpprored  of,  haTe  been 
aUowed  to  retain  thtii  own  antidote  in  the  ihape  of  the  capability  of 
baiDg  rebotted  b;  psiol  evidence,  which  (in  eominou.  however,  with  other 
niles  of  condrnctioD)  the;  poMened  In  the  •ystem  Iiom  which  th^  wee* 
originallj  derived." 

*  t  WiUa(9th«d.),39I. 
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S.  We  have  obserred  th&t  direct  statements  of  intention 
were  foimerly  aaed,  much  more  free);  than  they  would  be 
to-day.  If  tiie  Master  of  the  Bolls,  in  1750/  might  think 
it  possible,  logically,  to  help  himself  ont  of  an  ordinary 
uncertainty  in  such  a  way  as  this,  why  should  it  not  gen* 
erally  be  so  used,  in  any  like  case  ?  Well,  evidently,  it 
would  be  highly  dangerous  to  do  it,  even  for  a  conrt  of 
equity,  and  merely  "to  inform  the  consoienoe"  of  the 
judge.  And  when  you  oome  to  the  jury  of  a  oommon-law 
court,  it  would  be  dangerous  in  the  extreme.  That  was 
reason  enough  for  restraining  the  nse  of  such  evidence.  It 
should,  however,  be  carefully  borne  in  mind  that,  in  the 
nature  of  things,  it  might  often  fairly  help  in  putting  a 
construction  on  the  text.  It  was  not  a  denial  of  their  pro- 
bative quality,  as  mere  handmaids  to  the  text,  which  still 
continued,  in  the  main,  and  with  greater  rigor,  to  keep  oufe 
these  extrinsic  declarations  of  intention.  This  was  care* 
fully  indicated  by  Sir  John  Strange  in  the  case  referred 
to,  when,  after  applying  the  direct  evidence  of  intention, 
he  comes  back  and  rests  it  all  on  the  will  itself;  "so  that 
taking  this  on  the  face  of  the  will  ...  it  appears  clearly, " 
e(o.  In  the  same  way,  under  the  narrower  limitations 
which  soon  confined  direct  evidence  of  intention  in  aid 
of  construction,  merely  to  cases  of  equivocation,  the  judges 
of  a  later. day  explained  this  single  nse  of  it, — not  as 
adding  to  the  text  but  as  merely  evidential.  "The  in- 
tention," said  Lord  Abinger,  for  the  Court  of  Exchequer, 
iol83d,  "shows  what  he  meant  to  do;  and  when  you  know 
that,  you  immediately  perceive  that  he  has  done  it  bj  the 
general  words  he  has  used,  which,  in  their  ordinary  sense, 
may  properly  bear  that  construction."  "The  evidence," 
said  Baron  Farke,  in  1836,*  ..."  only  enables  the  conrt 
to  reject  one  of  the  subjects  or  objects  .  .  .  and  to  deter- 
mine which  of  the  two  the  devisor  understood  to  be  signi- 
fied l^  the  description."     "  Such  evidence,"  said  the  same 
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judge,  in  1833,*  "is  admissible  to  ahow  (as  Mr.  Amos  prop- 
erly pointed  out)  not  what  the  testatoi  intended,  but  vhat 
he  understood  to  be  signified  by  the  words  he  used  in  the 
will."  Wignun  also,*  although  laboring  over  this  class  of 
cases,  comes  out  at  the  same  point:  "The  principle,"  be 
says,  "upon  which  they  proceed,  may,  perhaps,  be  ex- 
plained; for  .  .  ,  although  the  words  do  not  asuertain 
the  subject  intended,  they  do  describe  it.  The  person 
held  entitled  in  these  cases  has  answered  the  description 
in  the  will.  The  effect  of  the  evidence  has  only  been  to 
coufine  the  language  within  one  of  its  natural  meanings. 
The  court  has  merely  rejected;  and  the  intention  which  it 
has  ascribed  to  the  testator,  snfBciently  expressed,  re* 
mains  in  the  will,  .  .  .  Or,  perhaps,  the  more  simple 
explanation  is  that  the  evidence  only  determines  what 
subject  wus  known  to  the  testator  by  the  name  or  other 
description  he  used." 

All  this  may,  perhaps,  be  accepted  in  a  general  way, 
namely,  so  far  as  it  means  that  direct  statements  of  inten* 
tion  may  really  be  used  as  mere  aids  to  interpretation,  — 
absolutely  as  subordinate  and  auxiliary  to  the  text;  not,  in 
any  way,  as  being  given  an  independent  operation,  but  only 
as  contributing  to  illuminate  the  writing  and  give  to  that 
its  own  trae  meaning  and  operation.  This,  as  Lord  Hard- 
wicke  said  of  a  similar  matter,*  "although  it  is  a  nice  dis- 
tinction, yet  it  is  a  distinction  in  the  reason  of  the  thing." 
But,  regarded  as  furnishing  any  solid  ground  of  reason  for 
a  discrimination  between  this  class  of  cases  and  others  it  is 
wholly  unsatisfactory. 

The  true  reason  for  this  distinction  appears  to  be  an 
historical  one.  An  ancient  doctrine  of  pleading  and  sub- 
stantive law  relating  to  documents  containing  an  "  equivo- 
cation" in  names,  referred  to  on  a  previous  page,'  was 

1  Rkhudami  v.  Wauon,  4  B.  A  Ad.  7ST. 

*  Extr.  Er.  a.  1S3. 

■  Goodfnge  v.  Goodiogv,  npra,  434. 
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mnoh  too  old  and  firmly  rooted  in  the  law  to  allov  of  even 
a  qttestion  about  it, — the  doctrine  that  arermeiits  were 
open  in  saeh  oases,  defences  to  the  regnlai  operation  ot 
the  document,  snob  as  vere  not  ordinarily  allowed.  This 
doctrine  permitted  (if  not  at  first,  jet  later,  and  as  it  had 
oome  to  be  administered  in  the  sixteenth  century)  an  in- 
quity  into  the  real  meaning  of  the  writer,  as  extrinsioally 
ascertained.'  And  when  interpretation  came  openly  to  take 
account  of  all  extrinsic  aids,  except  direct  statements  of 
intention ;  it  was  then  inevitable  that  an  exception  to  this 
exception  should-  be  recc^nized  in  the  case  of  "equivoca- 
tioD ; "  that  ancient,  oontinnoas,  and  just  class  of  oases 
oonld  not  be  set  aside,— reason  or  no  reason.  This  his- 
torioal  conneotion  of  the  oases  is  clearly  traceable  in  oar 
books. 

That  might  seem  to  be  all,  in  the  way  of  explanation, 
that  need  be  said  about  this  sort  of  case.  But  when 
attempts  to  explain  it  are  made  such  as  those  above  indi- 
cated, it  is  well  to  teat  them.  It  should  be  remembered 
that  where  a  man's  intention  is  available  his  contemporary 
declaration  is  good  evidence  of  it.*  Hawkins,*  after  quoting 
most  of  the  explanations  above  given,  has  disposed  of  them 
^rith  a  conclnsire  answer.  He  had  been  pointing  out  the 
nature  of  the  process  of  interpretation  in  general,  and 
added  that  this  case  of  equivocation  differs  in  no  essential 
particular  from  any  other  case.  "What  interpretation 
really  does  in  such  a  case  is  to  give  to  the  words  that  mean- 
ing which  the  writer  intended  that  they  should  have,  .  ,  . 
to  add  to  the  name  or  description  that  additional  mark  or 
sign,  whatever  it  be,  which  applies  to  the  person  or  thing 
intended,  and  to  that  person  or  thing  only;  the  description 
ig  thus  rendered  a  complete  description,  and  the  words  as 
interpreted  convey  a  meaning  which  in  and  by  themselves 
they  are  insufficient  to  convey.  .  ,  ,  The  whole  of  this 

>  Supra,  410-433. 
*  Infia,  4U. 

>  a  Jnrid.  Sac.  Papers,  S9& 
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reasoning  [referring  to  what  is  quoted  above  from  Wigram '] 
may  be  answered  in  Sir  James  Wigram's  own  words: 
'To  define  that  whioh  is  indefinite  is  to  make  a  material 
addition  to  the  will.'  The  ease  of  two  persons  or  places 
bearing  the  same  name  is  a  case  where  language  is  imper- 
fect: to  adapt  an  illofitratiou  from  John  Stuart  Mill,  a 
name  is  like  the  chalk^mark  put  upon  the  door  in  the  story 
of  'The  Fort;  Tbieres,'  which  Mo^iana  rendered  useless 
by  chalking  all  the  doors  in  the  street  in  precisely  the 
same  manner.  The  result  is  that  to  distingnish  any  one 
door  from  the  other,  an  additional  mark  of  some  sort  most 
be  put  upon  it,  the  mark  originally  nsed  having  oome  to 
mean  either  and  neither  of  the  objects  marked,  any  one 
considered  in  itself,  but  noue  as  distinguished  from  the 
others.  It  is  not  true  to  say,  with  Lord  Abinger,  that 
when  you  know  what  the  writer  meant  to  do,  you  perceive 
that  be  has  done  it:  on  the  contrary,  you  perceive  that 
some  Mo^iana,  as  it  were,  has  oome  in  to  defeat  his 
intention,  and  has  succeeded  in  defeating  it,  unless  you 
will  permit  some  new  and  additional  mark  to  be  put  on, 
which  will  efFeotoally  distinguish  the  object  of  the  writer's 
intention  tiom  other  similarly  marked  objects,  the  exist- 
ence of  which  he  was  unaware  of  or  had  forgotten." 

In  point  of  mere  reason,  then,  it  may  be  said,  that,  after 
allowing  for  the  operation  of  rigid  technical  rules,  or 
definitions,  which  leave  no  room  for  the  play  of  actual 
or  presumed  intention,  the  process  of  interpretation  may 
and  should  take  account  of  every  indication  of  the  writer's 
actoal  meaning,  not  excepting  his  direct  statements.  And 
that  this  is  not  inconsistent  with  the  rule  that  no  effect  is 
to  be  given  to  what  is  not  expressed  in  the  writing.  The 
court  may  still  be  able  to  say,  and  mast  rigidly  hold  itself 
to  saying,  with  Sir  John  Strange,  tn  Hampshire  «. 
Pierce,*  that,  after  all  is  said  and  done,  it  finds  the  mean- 
ing impnted  to  the  words,  on  the  face  of  the  document 
itself.    Always  it  must  be  recognized,  where  a  writing  is 

1  Si^ra,  Ml.  *  Si^ira,  4W. 
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req^nired,  tbat  a  "imfficient  expression"  is  a  conditdon 
necessai;  to  legal  validity.*  That  this  resort  to  actual 
intention  m^ht  on  principle  always  be  had  is  clear 
enough,  as  the  learned  writer  last  quoted  has  remarked, 
from  the  use  in  oui  own  system  of  the  preamble  of  a 
statute  in  interpreting  it,  from  our  own  established  rule  in 
the  case  of  "equivocation,"  and  from  the  fact  that  in  the 
Boman  law  there  was  no  exclusion  of  the  writer's  actual 
intention,  or  of  tbat  best  and  direotest  of  all  evidence  of  it^ 
his  own  statement. 

What,  then,  is  the  trae  character  of  this  role  of  our  lav 
which  excludes  direct  statements  of  intention  ?  Is  it  a 
rale  of  evidence  7  or  a  rale  of  construction  or  interpre* 
tation  ?  It  would  seem  that  while  it  partakes  of  the  char- 
acter of  both,  it  must  hold  its  place  as  a  rule  of  evidence. 
If  one  were  to  draw  out  the  whole  proposition  it  would  run 
thus :  While  in  the  interpretation  of  solemn  documents  by 
ft  court,  no  meaning  can  be  attributed  to  them  which  the 
words  may  not  legitimately  bear,  and  therefore  fall  effect 
must  be  allowed  to  any  rules  of  language  or  of  law  which 
limit  and  fix  their  meaning  and  operation;  and  while, 
sabject  to  these  rules,  the  words  of  the  document  should 
be  allowed  to  have  the  meaning  and  oj^ration  which  the 
writer  meant  them  to  have,  and  therefore  the  process  of 
interpretation  should,  subject  to  these  rules,  take  account 
of  the  writer's  actual  intention;  and  while  the  process 
of  proving  this  intention  must  be  carried  on  under  the 
ordinary  principles  and  rules  of  the  law  of  evidence,  and 
these  would  ordinarily  allow,  where  iatention  was  a  fact  to 
be  proved,  that  it  be  proved  by  a  person's  own  contemporary 
declarations;'  nevertheless,  in  the  interpretation  of  solemn 
documents,  this  sort  of  evidence  of  intention  is  not  per* 
mitted,  except   in   the  case  of   equivocation,   where  the 

>  3  Jarid.  Soc  I^p.  SiS.  "  The  law  .  .  .  requires  &  niScieiit,  not  a 
perfect  expraaiioD."    lb.  303. 

"  Mat.  Life  liu.  Co.  v.  Hillmon,  USU.  S.  385;  Com.  v.  Trefethan,  IS7 
HMS.t80. 
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description  of  a  person  or  thing  is  "  equally  applicable  in 
all  its  parts  " '  to  more  than  one.  In  other  words,  while 
it  is  tme  that  in  talking  generally  of  the  use  of  intention 
in  aid  of  oonstraotion  we  are  not  talking  of  a  question  in 
the  law  of  evidence,  but  of  one  in  the  law  of  oonstmction 
or  interpretation;  namely,  what  is  the  object  of  interpre- 
tation, and  under  what  limitations  is  it  to  be  carried  on  — 
yet  when  we  talk  of  direct  statements  of  intention  we  are 
talking  of  a  certain  kind  of  eyidenoe  of  intention,  and  so 
of  a  special  excluding  rule  of  evidence,  and  of  a  special 
exception  to  this  ordinary  excluding  rule. 

9.  As  regards  all  extrinsic  matter  which  might  help  in 
construing  a  document,  except  direct  statements  of  inten- 
tion, when  such  matter  was  used  merely  as  a  light  to  read 
it  by,  the  coorts  by  the  middle  of  the  eighteenth  century 
had  in  a  good  d^ree  escaped  from  the  bondage  of  the 
earlier  days.  Allowing  extrinsic  matter  thus  freely  to  be 
brought  into  view  tmd  used,  made  it  impossible  for  any 
man  to  pretend  to  constrae  a  fine,  a  deed,  or  a  will  by 
merely  reading  it  over  and  dealing  with  it  grammatically. 
It  became  mote  and  more  evident  that  such  a  thing, 
although  talked  of,  was  never  done  and  never  possible ; 
sad  that  the  reoc^nized  entailment  of  the  field  of  view, 
in  interpreting  writings,  like  a  thousand  other  enlarge- 
ments, although  it  might  be  dangerous,  was  necessary. 

Accordingly  it  had  become  possible  for  Wigram  to  lay 
it  solidly  down,  over  seventy  years  ago,*  that,  with  the 
exception  of  direct  statements  of  intention,  no  extrinsic 
fact  relevant  to  any  legitimate  question  arising  in  the 
interpretation  of  writings  and  admissible  under  the  gen- 
eral rules  of  evidence,  could  be  shut  out.  The  fifth  propo- 
sition in  his  little  book  states,  as  regards  wills,  that  in 
order  to  determine  the  donee,  or  the  thing  given,  or  the 

1  Lord  CkIidi,  In  Chuter  d.  Charter,  L.  K.  T  H.  L.  3M. 

■  Eztrindc  Evidence  In  Aid  of  the  Interpretation  of  Willii.  In  tfat 
"  AdTertinnieDt  to  the  Fint  Edition,"  dated  Jan.  1,  IS8I,  the  wiitoi  itatea 
that  the  hook  wai  written  in  1836. 
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qoanti^  of  iaterast,  or  any  other  dispoted  point  respecting 
irbich  it  can  be  shoim  that  a  knowledge  of  extrinaic  facts 
can  in  any  iray  aid  the  right  interpretation  of  the  iroids,  a 
ooort  may  inquire  into  ereiy  material  fact  relating  to  the 
matter  in  question;  and  that  every  claimant  under  a  will 
has  a  right  to  require  a  court  of  conetruotion  to  place 
itself,  by  examining  extrinsic  facts,  in  the  situation  of  the 
testator  himself.* 

But  the  full  light  of  this  principle  was  lessened  by  the 
omission  to  discriminate  exactly  between  rules  of  evidenoe 
and  rules  of  construction,  by  the  acceptance  of  rarious  too 
rigidly  expressed  principles  or  rules  of  oonstmctioD,  and 
by  the  inexact  mode  in  which  these  were  sometimes  stated 
and  applied  in  the  cases. 

Of  course,  the  logical  raleTanoy  of  evidence  is  deter- 
mined among  other  things  by  the  mles  of  oonstmotion; 
evidence  ceases  to  be  "  material "  in  the  sense  of  Wigram's 
proposition,  when  the  object  which  it  is  offered  to  promote 
is  made  illegitimate.  In  such  oases  we  remark  that  it  is 
the  rule  of  constmction  which  excludes,  and  no  principle 
in  the  law  of  evidence}  and  yet,  carelessly,  the  difficulty 
is  forever  being  rested  on  the  entirely  secondary  ground  of 
admitting  or  excluding  evidence. 

Among  roles  of  constmction  thus  taking  effect  in  a  dis- 
guised form  there  has  survived  from  the  older  and  more 
formal  eoneeptions  a  doctrine,  for  the  most  part,  tacitly 
assumed  and  secretly  operating,  but  kept  alive  l^  the  ever 
recurring  desire  to  preserve  the  written  expression  in  its 
full  operation;  namely,  that  in  looking  into  extrinsic  facts 
in  aid  of  interpretation  you  shall  limit  the  range  of  vision 
as  much  as  possible,  and  never  look  at  them  at  all  unless 
it  be  necessary.  This  took  the  form,  sometimes,  of  saying 
that  while  you  must  look  outside  in  order  to  ascertain  and 
identify  the  persons  and  things  of  which  the  document 
speaks,  yet,  when  this  is  accomplished,  you  cannot  look 
farther:  from  that  point  on,  the  document  must  plainly^ 
>  £ztrii»  Erid.  1.  Mb 
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or  at  least  snffloientl;,  speak  its  miad  to  a  competeDt 
'  lawyer,  vho  fixes  his  eyes  on  the  mere  text,  or  else  it  must 
fail  of  ita  effect.' 

Closely  connected  with  this  is  the  alleged  pti&oiple  that 
if  the  identi^ing  process  dlscorets  among  ihe  peraons  or 
things  to  which  the  text  might  be  applicable  some  one,  and 
only  one,  that  is  aptly  designated,  this  person  or  thing 
alone  can  be  taken  to  answer  the  words.*  While  cer- 
tain leading  rules  of  construction  are  obviously  sound,  — 
that  prirtui  faoU  the  language  of  a  document  shall  hare 
its  natural  and  proper  meaning,  — technical  language  ita 
proper  technical  meaning,  and  ordinary  language  its  ordi- 
nary meaning;  that  the  document  must  be  construed  aa 
a  whole,  and  any  part  be  subject  to  modification  so  as  to 
make  it  consistent  with  the  whole;  and  that  no  meaning 
can  be  attributed  to  the  words  that  they  will  not  bear;  yet, 
short  of  this  last  extreme,  it  is  still  possible  to  make  words 
-  bear  other  meanings  than  the  nsual  and  proper  ones,  in 
order  to  avoid  absurd  or  unreasonable  results.  Just  here 
the  principle  above  mentioned  makes  itself  felt  with 
rigor.  We  are  told  that  if  the  words  of  the  document 
taken  as  a  wliole,  after  the  identifying  process  has  been 
carried  through,  admit  of  an  appropriate  application,  and 
an  application  more  appropriate  to  one  person  or  thing 
than  to  any  other,  it  must  have  that  application;  and  of 
course  neither  extrinsic  facts  nor  anything  else  can  avail 
to  give  them  any  other.  This  is  the  rule  that  Wigram  ap- 
pears to  express  so  uncompromisingly  in  his  second  propo- 
sition : "  Where  there  is  nothing  in  the  context  of  a  will  from 
which  it  is  apparent  that  a  testator  has  used  the  words  in 
which  he  has  expressed  himself  in  any  other  than  their  strict 
and  primary  sense,  and  where  his  words  so  interpreted  are 
sensible  with  reference  to  extrinsic  circumstances,  it  is  an 
infiexible  rule  of  eonstmction  tHaaX  the  words  of  the  will 

1  8m  Holt,  C.  J.,  bt  Cole  V.  SawIliiKn,  nipra,  438 ;  aba  Qibba,  C.  J, 
ud  Muuttetd,  C.  J.,  iiifia,  4S1, 4Sa,  note. 
*  /^,  4Sa  u^  000. 
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shall  be  interpreted  in  their  strict  and  primary  sense  and 
in  no  other,  although  they  may  be  capable  of  some  popular 
or  secondary  interpretation."* 

It  is  said,  also,  that  where  the  text  shows  on  its  face  an 
anbignity  it  is  inonrable;  or,  as  Lord  Bacon  expressed  i^ 
"Ambigvitaa  patens  is  never  holpen  by  arerment." 

And  again  it  ia  said  that  in  interpretation  no  attention 
ean  be  given  to  the  intention  of  the  writer,  bat  only  to 
the  meaning  of  the  irords,  except  in  the  one  case  of 
"  equivocation." 

IfoT  in  BO  far  as  any  of  these  things  are  true,  they 
state  no  rule  of  the  law  of  evidence ;  they  simply  mark  a 
limit  and  a  rule  of  the  substantive  law  in  carrying  on  the 
process  of  construction  or  interpretation.  By  that  process 
some  things  can  be  done  or  attempted,  and  some  cannot. 
In  BO  far  as  a  thing  is  forbidden  to  conatmetion,  of  course 
there  is  no  use  in  trying  to  give  evidence  in  support  of  it: 
tite  follest  extrinBio  evideuee,  the  most  convincing  and  reg-  - 
ulaz  aggregation  of  extrinsic  facts,  if  offered  to  support 
an  inadmissible  contention,  is  itself  inadmissiblej  but  it 
is  BO  because  the  contention  itself  is  out  of  plaee.  The 
exclusion,  then,  of  extrinsic  evidence,  that  ia  to  say  of 
extrinsic  facts  which  are  adapted,  in  their  nature,  to  aid 
the  pure  and  simple  work  of  interpretation,  comes  about 
largely  from  the  limitation  put  by  the  substantive  lav 
upon  the  conduct  of  this  work.  It  is  to  be  carried  on 
ander  restrictions  and  according  to  rules.  Whatever 
extrinsic  matter  is  kept  oat  by  these  rules  is  logically 
irrelevant.  Take,  for  instance,  the  case  of  a  gift  to  the 
testator's  "children,"  when  he  has  children  legitimate  and 
illegitimate.     Facts  tending  very  strongly  to  show  that 

>  Extritu.  Evid.  Prop.  IL  Wigram  do*e>  the  natence  thni : "  And 
■ItboDgh  tba  most  cODclniive  evidence  of  incention  to  lue  theni  in  inch 
popular  or  Mconduj  Renw  be  tendered."  In  ufinf;  thi«  he  mektia,  bj 
"  eTtilencs  of  intention,"  here  knd  tdirttja,  a  particulai  kind  o[  evidence  irf 
intention,  namel;,  direct  tt»tementi  ot  intention,  or  what  !■  tantemonnt  to 
tbeae.  Wigram  describw  this  (■-  10)  M  "evidence  which  it  applied  to 
prove  intentioD  itMlI  as  an  independent  fact." 
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the  teatatot  meant  to  include  the  illegitiinate  children 
are  generally  irrelevant,  becaase,  prima  /aciSf  the  legal 
definition  of  the  teim  obildren  excludes  illegitinatea, 
and  therefore  a  contrary  interpretation  is  cot  in  general 
legally  allowable. 

10.  Let  me  now  illustrate  the  subject  by  a  consideration 
of  a  few  important  modern  cases. 

(a)  In  a  well-known  case,  early  in  this  century,*  in 
the  Common  Fleas  the  heir-at-law  claimed  in  ejectment 
against  the  devisee,  certain  estates  in  Devonshire.  The 
will  gave  "my  estate  of  Ashton  in  the  county  of  Devon- 
shire." The  testator  had  real  estate  derived  from  his 
father  called  the  "Youlaton  estate,"  and  other  real  estate, 
derived  from  his  mother,  called  the  "Ashton  estate,"  all 
in  Devonshire.  The  plaintiff  claimed  all  of  the  "Ashton 
estate,"  consisting  of  various  parcels.  There  was  a  parish 
of  Ashton.  Part  of  the  property  claimed  was  a  manor  of 
Ashton,  some  of  which  was  in  Ashton  parish  and  some 
in  another.  Fart  of  the  property,  not  in  the  manor  of 
Ashton,  was  in  the  parish  of  that  name;  and  part  of  it, 
not  in  the  said  manor,  was  in  other  parishes  and  at  various 
distances,  up  to  fifteen  miles,  away  from  the  parish  of 
Ashton,  The  defendant  offered  to  show  the  testator's 
instructions  to  the  scrivener  at  the  time  of  making  his 
will,  to  give  the  defendant  his  "Ashton  estate;"  that  the 
testator  used  to  call  the  estate  derived  from  his  father 
the  Youlston  estate,  and  the  one  coming  from  his  mother 
the  Ashton  estate,  or  Ashton  property.  A  aeries  of  annual 
accounts  of  his  stewards,  beginning  with  1786,  containing 
receipts  of  the  testator,  were  offered,  with  other  evidence, 
to  prove  this  habit.  These  accounts  were  entitled  "for 
Ashton  estate,"  and  included  items  relating  to  the  Ashton 
manor,  and  to  the  other  manors  outside  the  Ashton  parish. 
The  trial  judge  received  this  evidence,  under  the  plaintiff's 
objection,  but  subject  to  the  opinion  of  the  court  in  bane,  — 
the  verdict  (given  for  the  defendant)  to  stand  if  the  evi- 
1  boe  d.  C)ilch«rt«r  t.  Oxendeo,  3  Taunt.  147  (1810). 
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deuce  was  rightly  received ;  and  if  it  was  not,  to  be  enteted 
for  the  plaintiff,  tlie  heir,  for  so  much,  if  any,  aa  did  not 
in  the  court's  opinion  pass  by  the  will.  The  court  held 
for  the  plaintiff,  that  only  what  was  in  "the  manor  or 
parish  of  Ashton"  passed  by  tbe  will. 

This  action  was  brought  in  1809  and  decided  in  1810. 
In  1811  the  devisee  brought  an  action  of  ejectment  in  the 
King's  Bench,  claiming  the  lands  outside  the  parish  of 
Ashton,  and  offered  the  same  extrinsic  evidence.  It 
was  rejected  and  judgment  entered  for  the  defendant. 
On  a  bill  of  ezceptions  the  House  of  Lords  affirmed  the 
judgment.' 

Now  in  this  case  suppose  none  of  the  evidence  had 
contained  direct  statements  of  the  testator's  intention; 
undoubtedly  these,  aa  the  law  then  stood  and  stands  now, 
should  have  been  rejected.  But  the  discrimination  was 
not  made  in  this  case  between  that  sort  of  evidence  and 
any  other;  the  question  was,  of  admitting  any  extrinsic 
evidence.  "I  do  not  state  the  particulars  of  this  evi- 
dence," said  Gibbs,  C.  J.,  in  delivering  to  the  Lords  the 
opinion  of  the  judges,*  "as  the  question  is  whether  any 
evidence  at  all  can  be  admitted  to  explain  the  bequest." 
That  is  to  say,  no  kind  of  extrinsic  evidence  and  no  amount 
of  eitrinsic  evidence  is  available  in  such  a  case;  and  that 
means  that  no  matter  what  the  extrinsic  facts  are,  a  court 
cannot  construe  the  will  as  giving  anything  beyond  "the 
parish  or  manor  of  Ashton."  Suppose  then  it  should  be 
proposed  to  show,  not  merely  that  the  property  in  ques- 
tion was  habitually  called  the  Ashton  estate  by  the  testa- 
tor, but  that  it  was  so  called  by  people  in  general.  That 
is  an  extrinsic  fact  or  extrinsic  evidence.* 

1  SeeBl»ckbnn>,J.,  utottiucawmAlIgixidi'.Blake.L.B.SEz.  160. 

>  Doed.  Chicbeatei  n.  Oxendea,  4  Duw,  ES,  93  (1816). 

■  Id  the  Attj.-Geo.  v.  DrammODd,  I  Drcry  &  Warren,  SSG,  367,  et 
uq.  (IS4S),  Loid  ChsDcelloc  Sogden  in  interpreting  a  deed  coDUininfl  the 
words  "Christian"  and  "Protestant  dissenter,"  »aid:  "The  court  itM 
liberty  to  inqaire  ioto  all  the  sarronndinf;  ciimmetajices  which  may  haro 
Mted  Dpou  the  minda  tA  the  person*  b;  whbm  the  deed  or  will  (for  it 
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The  doctrine  of  the  judges  and  the  House  of  Lords  would 
exclude  that.'  The  rule  of  the  case  is  that  the  worde  "my 
estate  of  Ashton "  mean  the  same  ae  "  my  estate  <U  Ash- 
tOQ}"  and  therefore,  they  say,  the  question  is  whether, 
"when  lands  at  a  particular  place  are  devised,  extrinsic 
evideuce  may  be  received  to  show  that  the  devisor  included 
lands  out  of  that  plaoe."  The  reason  for  saying  that  it 
cannot  is  given  thus :  "  The  courts  of  law  have  been  jealous 
of  the  admission  of  extrinsic  evidence  to  explain  the 
intention  of  a  testator.  ...  It  is  of  great  importance  that 
the  admission  of  such  extrinsic  evidence  should  be  avoided 
where  it  can  be  done,  that  a  purchaser  or  an  heir-at-law 
may  be  able  to  judge  from  the  instrument  itself  what  lands 
are  or  are  not  affected  by  it,"  In  this  case  there  is  other 
property  at  Ashton  which  satisfies  the  description.  "I 
know,"  says  the  Chief  Justice,  "only  of  one  case  in  which 
it  [extrinsic  evidence  to  explain  the  intention  of  a  testator] 
is  permitted,  that  is,  where  an  ambiguity  is  introduced  by 
extrinsic  circumstances.  There,  from  the  necessity  of  the 
case,  extrinsic  evidence  is  admitted  to  explain  the  ambigu- 
ity. [Then  he  mentions  the  case  of  a  gift  of  an  estate 
of  Blackacre,  where  there  are  two  of  them,  and  a  gift  to  a 
man's  son,  John  Thomas,  where  there  are  two  of  themj  in 
which  cases  'from  the  necessity  of  the  case  evidence  is 
admitted  to  explain  the  ambiguity. '  ]  And  so  also  if  one 
devises  to  his  nephew,  William  Smith,  and  has  no  nephew 

natten  not  whether  it  «■■  one  or  the  other)  wu  executed.  .  .  .  The 
eonit  therefore  hai  not  merely  &  right,  bnt  it  U  its  dntv  to  Iniinire  into 
the  aorroiuiding  drcnmstancea,  before  it  can  approach  the  comtmctlcKi  of 
the  iDitminent  iteelf.  .  .  .  Oneof  theconoMlfor  thedefendatitt  .  .  .  bsti 
yon  are  not  at  liberty  to  receive  anj  parol  eridebre  whatever.  ...  He 
abeojotelj  deniei  mj  right,  an  a  jnd^,  to  receive  parol  or  extringie  evi- 
dence at  all,  and  then  be  givei  me  parol  evidence  as  to  the  taeanlng  of  the 
t«nn '  Ftoteatant  disseoter.'  He  prodnces  acta  of  ParKameDt  .  .  .  This  i* 
in  tny  opinion  TSTj  proper evIdeQce,  bnt  is  it  not,  forthepurpoM  for  which 
it  is  produced,  parol  evidence  1  What  ii  naage  bnt  parol  evidence  1  It 
ia  parol  evidence  of  facta  in  order  to  conatme  the  deed." 

'  Lord  Eldon'i  flnal  opinion  {and  no  other  waa  given  on  the  part  of 
the  Loida)  aimplj  eMicnned  In  that  of  Gibba,  C.  J.,  toi  tba  jndgaa. 
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answeriiig  the  description  in  all  respects,  eridenoe  most  be 
admitted  to  BbOT  which  nephew  was  meant  by  a  descrip- 
tioa  not  strictly  applying  to  any  nephew.  The  ambiguity 
there  arises  from  an  eztringio  fact  or  circumstance,  and 
the  admission  of  evidence  to  explain  the  ambiguity  is 
necessary  to  give  effect  to  the  will,  and  it  is  only  in  snob 
a  case  that  extrinsic  evidence  can  be  receiTed." ' 

The  theory  of  this  decision  might  be  given  in  the  lan- 
gange  of  the  Chief  Justice,  in  an  earlier  very  similar  case,* 
where  the  court  was  equally  divided,  namely,  "the  ques- 
tion will  be  whether  the  words  ...  are  so  descriptive  of 
locality  as  to  preclude  the  admissibility  of  evidence  that 
the  testator  intended  to  use  them  in  any  other  sense;" 
aad  in  the  langnt^  of  Mansfield,  C.  J.,  in  the  first  Oxen- 
den  case,  given  in  a  note  below.  But  it  was  a  principle  of 
constmetion  that  shut  out  these  extrissio  facts;  the  "evi- 
dence" (not  discriminating  one  kind  from  another)  was 
rejected  because  it  was  not  relevant  to  any  legitimate  con- 
tention in  the  oaae.     No  role  of  evidence  was  in  question. 

(6)  Thirty  years  later  the  House  of  Lords,  in  a  similar 
case,  took  a  different  tone.*  A  testator  had  described  him- 
self as  "  of  Ashford  Hall  in  the  county  of  Salop,"  and  had 
disposed  of  "all  my  estate  in  Shropshire  called  Ashford 

1  Id  like  nuumer,  In  the  wilier  csm  (9TMDt.  UT,  ISS),tlw  cout 
(Muigfl«1d,  C.  J.).  kIt«T  citinft  eaaem  ot  two  penont  or  wtatM  of  the  hud« 
name  and  of  peraoiia  not  exactly  (niireriiig  the  deecriptlon,  ««id  :  "  It  U 
Dot  eipreielj  Mid  to  any  of  theie  caaea  that  it  wa«  neceuarj  to  receive 
the  STideoce  in  order  to  give  effect  to  the  will,  which  would  not  opecMe 
without  nicb  evidence.  Bat  although  this  ii  not  nid,  jet  the  rule  Mem* 
to  hold.  It  will  be  found  that  the  will  could  have  had  no  operMion. 
nnlem  the  evidence  bad  heen  received.  Here,  without  the  evideoce, 
the  will  hu  an  effective  operation ;  everything  will  pan  under  it  that  ia 
in  the  manor  or  puith,  or  what  lie  wonld  natntallj  call  bii  Ashton 
eeCate.  This  will  be  an  effective  operation ;  and,  this  being  to,  the  eaee 
herein  diften  from  all  the  otbert;  becanae  in  them  the  erideoce  waa 
admitted  to  explain  that  which  witbont  snch  explanaUou  coold  have  bad 
no  operation.    It  is  lafer  not  to  go  beyond  this  line." 

I  Whitbread  t>.  May,  S  B.  &  P.  595, 697  (1801),  ptr  Alvanky,  C.  J. 

*  Bicketti  v.  Tnrqnand,  1  H.  I.  C.  4TS  (1S«). 
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Hall."  On  ft  bill  filed  for  the  purpose  of  ezeottting  tlie 
trust,  the  question  was  whether  ouly  a  certain  "capital 
messuage  and  mansion  house  "  oaUed  Ashfoid  Hall,  con- 
taining ten  or  twelve  acres,  passed,  as  the  defendant,  the 
heir-at-law,  contended  j  or  this  and  other  neighboring 
parcels,  comprising  in  all  about  a  hundred  and  fifty  acres. 
The  court  held  for  the  plaintiffs.  It  was  contended,  on 
the  authority  oi  the  Oxenden  ease,  that  as  "  Ashford  Hjill " 
proper  answered  the  call  of  the  will,  the  words  could  not 
have  a  wider  sense  put  on  them.  But  the  Lord  Chancellor 
(Cottenham)  said:  "The  plaintiff  .  .  .  proceeded  in  the 
regular  oourse  to  prove  the  proposition  which  he  had 
stated;  namely,  that  the  estate  wae  used  as  one  estate,  and 
acquired  the  name  from  the  former  proprietor  of  the  Ash- 
ford Hall  estate,  or  the  estate  of  Ashford  Hall,  and  that 
the  testator  had  himself  occupied  it  as  one  estate,  and  had 
himself  called  it  or  described  it  as  the  Ashford  Hall  estate, 
and  that  he  was  in  the  habit  of  so  doing.  Various  iastanoes 
are  brought  to  prove  this  proposition,  and  beyond  aU  doubt 
they  do  prove  it."  The  opinion  goes  on  to  say,  that  "over 
and  over  again  "  the  witnesses  say  that  the  testator  did  so 
call  it,  and  they  called  it  so;  that  the  defendant,  the  tes- 
tator's eldest  son,  gives  no  evidence,  and  yet  "nobody 
could  be  more  capable  of  establishing  the  fact  of  his 
father's  intention  in  not  describing  or  intending  not  to 
desoribe  the  proper^,  as  alleged  in  the  bill.  ...  It 
appears  that  the  testator  was  in  the  occupation  of  this 
property  as  one  estate,  and  that  he  did  desoribe  and  call  it 
the  '  Ashford  Hall  estate, ' or  'the estate  of  Ashford  Hall;' 
.  .  .  they  both  mean  to  describe  the  same  thing.  More- 
over, there  is  evidence  that  the  heir  in  his  own  dealings 
has  so  described  the  whole  property.  .  .  .  All  we  are  in 
search  of  are  the  terms  by  which  the  testator  was  in  the 
habit  of  describing  the  property.  ...  If  he  describes 
land  in  a  particul^  parish  by  a  particular  name,  or  in  a 
particular  locally,  you  cannot  go  into  evidence  to  show 
he  meant  by  the  general  appellation  to  include  something 
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out  of  it;  yoQ  cannot  do  that  without  contradicting  the 
express  terms  ased.  Here  is  a  term  which  inoludes  more 
or  less  land  according  to  what  was  meant  by  the  term  used, 
and  all  we  are  in  search  of  is  the  particular  meaning  of  the 
expression  which  is  used." 

Of  Doe  d.  Chichester  v.  OzBuden,  Lord  Campbell  said 
(p.  493),  that  "  there  the  question  arose  as  to  the  admissi- 
bility of  parol  evidence  with  regard  to  the  construction  of 
a  will,  but  here  parol  evidence  must  inevitably  have  been 
admitted."  It  is  not  clear  what  this  means.  In  both 
oases  the  effort  is  to  find  what  meaning  should  be  imputed 
to  the  testator's  words;  in  both,  and  in  neither  more  than 
in  the  other  extrinsic  evidence  is  required  to  identify  the 
property.  If  the  range  of  extrinsic  inquiry  is  to  be  limited 
in  one  case  by  the  principle  that  you  can  go  no  further 
when  once  you  discover  property  answering  th&  descrip- 
tion in  its  natural  and  ordinary  interpretation,  it  seems  to 
apply  to  the  last  case  as  well  as  to  the  first.  It  will  be 
observed  that  there  were  two  steps  taken  in  the  Ozenden 
case.  First  the  expression,  "my  estate  of  Aehton,"  the 
phraae  actually  used,  is  identified  with  "my  estate  at 
Aehton,"  a  phrase  not  used;  and  second,  it  is  declared 
that  when  the  will  names  an  existing  locality,  and  no 
other,  you  cannot  construe  it  as  including  what  is  outside 
that  locality.  Both  these  propositions  are  questionable. 
In  neither  is  any  rule  of  evidence  involved.  As  a  matter 
of  construction,  why  declare  that  "my  estate  of  Ashton" 
means  a  locality,  —  at  Ashton,  —  necessarily  and  under  all 
circumstances?  And  if  it  ,may,  under  any  circumstances, 
mean  a  description  of  au  estate,  rather  than  the  name 
of  a  locality,  the  authority  of  the  later  case  would  admit 
most  of  the  evidence  offered  in  the  first  one. 

(c)  In  1820,  in  an  action  of  ejectment,  both   parties 

claimed  in  the  character  of  devisee.'    The  devisor  had 

three  brothers,  Thomas,  Biohard,  and  Matthew;  and  each 

of  them  bad  a  son  named  Simon,  living  at  the  testator's 

I  Doe  d.  Weitlake  d.  Weitlake,  4  B.  ft  Aid.  ST. 
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death.  The  will  gave  a  legacy  to  Thomas,  aod  another, 
with  a  life  interest  in  a  house,  to  the  daughter  of  Riobard, 
—  and  an  annuity  to  the  wife  of  Matthew,  chargeable  on 
her  husband's  share  of  a  tenement  called  Stone;  then 
came  the  devise  in  question,  namely,  "unto  Matthew  West- 
lake,  my  brother,  and  to  Simon  Westlake,  my  brother's  son, 
all  that  .  .  .  tenement  called  Stone,"  subject  to  certain 
charges.  "I  likewise  give  .  .  .  unto  Matthew  Westlake, 
my  brother,  and  to  Simon  Westlake,  jointly  and  severally 
alike,  all  other  my  [property  real  and  personal],  and  I 
appoint  them  executors  of  my  will."  The  plaintiff  was 
Simon,  son  of  Matthew.  The  defendant,  Simon,  son  of 
Bichard,  insisted  that  by  the  facts  above  named  he  had 
"established  a  latent  ambiguity  in  the  will,"  and  he  offered 
evtdenoe  of  the  testator's  declarations  that  he  meant 
Simon  the  son  of  Bichard.  These  were  received,  but, 
nevertheless,  the  verdict  was  fcr  the  plaintiff.  On  a 
motion  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  evidence,  a  rule  was  refused.  The  court 
(Abbott,  C.  J.)  put  the  opinion  on  the  ground  that  the 
case  was  plain  on  the  construclnou  of  the  will,  and  that 
it  was  "unnecessary  to  consider  whether  this  verdict  is 
against  the  evidence; "  for  the  declarations  of  the  testator 
should  not  have  been  received.  No  ambiguity  arises  here, 
the  court  said,  because,  "  in  point  of  legal  construction, 
when  the  testator  is  speaking  of  his  brother's  son,  he 
must  be  taken  to  speak  of  the  son  of  that  brother  who 
was  then  particularly  in  his  mind."  Matthew  was  then 
in  his  mind,  and  so  "  Simon  Westlake,  his  son,  must  be  the 
person  intended." ' 

This  decision  might,  perhaps,  rest  upon  the  ground,  that 
direct  statements  of  intention  can  only  be  received,  even 
in  cases  of  "equivocation,"  when,  if  they  are  not  received, 
the  document  will  fail  from  uncertainty.  That  presup- 
poses that  the  i-esources  of  construction,  aided  by  all  ad- 
missible extrinsic  facts,  have  been  first  exhausted.  And 
1  8m  CutlAdon  0.  TnnieT,  a  Atk.  1ST  <174a}. 
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probably  that  ia  the  true  dootiiue  about  the  us«  of  direct 
atatemeata  of  intention;  the  danger  and  general  impolicy 
of  resorting  to  them  ia  such  aa  to  lead  courts  to  postpone 
them,  for  a  last  resort.  And  so,  we  obserre  the  phraae- 
ology  in  the  Oxenden  case,*  that  "the  admission  ...  is 
necessary  to  give  effect  to  the  willj "  and  in  Wigram,*  the 
remark  that,  "If  the  words  of  the  will  are  applicable  to 
any  subject,  the  court  ia  inflexible  in  applying  them 
accordingly.  If  inapplicable  to  any  subject  the  court 
declares  that  the  will  expreaaes  no  certain  intention.  It 
is  not  until  this  declaration  is  explicitly  made,  that  the 
question  of  admitting  evidence  of  intention  [t.  «.,  direct 
Btatementa  of  intention']  is  ever  entertained."  And  ao 
Jarman :  *  "  For  there  is  properly  no  '  ambiguity '  uutQ  all 
the  facts  of  the  case  have  been  given  in  evidence  and  found 
insufficient  for  a  definite  decision."  Therefore,  if  this 
case  is  to  be  understood  as  holding  that  on  the  facts  actually 
in  evidence  the  construction  was  sufficiently  plain,  and  the 
extreme  situation  which  alone  justifies  a  resort  to  direct 
statements  had  not  been  found  to  exist,  it  seems  a  satis* 
factory  decision. 

If,  however,  aa  ia  not  unlikely,  considering  the  ideas  of 
the  period,  the  oaee  ia  to  l>e  reguded  as  holding,  generally, 
in  respect  to  all  extrinsic  facta,  — that  the  question  was  to 
be  disposed  of  on  grounds  of  construction  only,  *,  «.,  aided 
only  by  what  had  to  be  introduoed  in  order  to  identify 
the  persona  and  things  referred  to,  then  it  is  subject  to  the 
same  sort  of  objection  that  applies  in  the  Oxenden  case 
above  referred  to.  Suppose  it  had  been  possible  to  ahow 
the  sort  of  facts  that  existed  in  Grant  v.  Grant*  and 
Charter  v.  Charter;*  e.g.,  suppose  that  the  testator  had 
quarrelled  with  Matthew's  son,  had  had  nothing  to  do 

>  S<q>ni,  453. 

*  Eztr  Ev.  pL  IB9. 

*  Supra,  448  D. 

*  Wilb,  i.  •4O4-40S,  5th  Bug.  (6th  Am.)  «d. 
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vith  him  for  many  years,  or  did  not  knoT  that  Matthew 
had  a  son;  and  that  Bichard's  son  had  long  lived  with 
him  and  was  much  beloved,  and  had  long  managed  all  his 
business  affairs;  and  that  the  testator  did  not  know  that 
Thomas  had  a  son,  or  that  although  be  knew  of  Thomas's 
sou,  he  disliked  him  and  had  never  spoken  with  him. 
Would  such  facts  aa  these  be  allowed  to  influence  the 
construction  ?  If  so,  of  course  they  would  be  receivable. 
It  seems  plain,  first,  that,  under  such  circumstances,  you 
could  not  tell  whether  the  construction  actually  given  to 
the  will  was  "sensible  with  reference  to  extrinsic  facts," 
until  you  had  looked  over  these  facts  j  and,  second,  that 
you  might  easily  accumulate  such  facts  as  would  require  a 
difEerent  construction. 

(d)  Another  leading  case  is  that  of  Abbott  v.  Middleton,^ 
where,  in  a  suit  in  equity  to  ascertain  the  construction  of 
«  will,  the  House  of  Lords  affirmed  a  decision  of  the 
Master  of  the  Bolls;  Lords  Cranworth  and  Wensleydale 
dissenting.  The  testator  had  given  an  annuity  of  £2,000 
to  his  wife,  and  had  set  apart  personal  property  to  provide 
it.  On  her  deatii  his  son  was  to  have  the  interest  of  this 
fund  for  life,  and  on  his  death  the  principal  was  to  go  to 
his  children  in  such  sums  as  he  should  by  will  direct. 
"But  in  case  of  my  son  dying  before  his  mother,  then  and 
in  that  case"  the  principal  was  to  be  divided  between  the 
children  of  the  testator's  daughters.  Specific  gifts  of 
money  were  made  to  his  only  surviving  daughter;  and  also 
to  the  children  of  daughters  deceased;  with  the  right  of 
survivorship.  To  his  daughter  the  gift  ran  "the  sum  of 
[etc.}  the  interest  .  .  .  for  her  sole  benefit  during  her 
life,  and  the  principal  on  her  demise  "  to  go  to  her  chil- 
dren equally.  "And  in  the  event  of  her  not  leaving  issue, 
then  and  in  that  case  I  will  that  it  shall  become  the 
property  of,"  etc.  The  son  was  residuary  legatee  of  "all 
property  not  disposed  of  in  this  document,"  and  the  wife 
and  son  were  executors. 

1  T  H.  L.  c.  68  <ie&e). 
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The  vill  w&a  made  at  the  Gape  of  Good  Hope  in  March, 
1831.  The  son,  a  captain  in  the  British  armj,  was  then 
unmariied;  but  he  married  in  July,  1834,  had  a  aon  bom 
in  May,  1835,  and  waa  himself  killed  in  the  battle  of 
Inkermann  in  November,  1854.  The  testator  died  in  Jan- 
uary, 1865,  and  the  testator's  wife  died  soon  afterwards. 

One  of  the  testator's  granddaughteis  filed  a  bill  against 
the  above  named  grandson  and  others,  praying  the  execu- 
tion of  the  will;  and  the  Master  of  the  Itolls,  in  April, 
1856,  held  that  in  the  events  that  had  happened,  the 
grandson  above  named  took  a  vested  interest  in  the  prin- 
cipal of  the  fund  aforesaid  subject  to  the  widow's  life 
interest. 

The  Lords,  in  supporting  the  decision  of  the  Master  of 
the  Bolls,  were  divided  three  to  two.  The  four  opinions 
reported  were  equally  divided.  Lords  Chelmsford  (Chan- 
cellor) and  St.  Leonards  found  in  the  document,  taken  as 
a  whole  and  construed  in  the  light  of  the  facts,  a  purpose 
to  provide  primarily  for  the  benefit  of  the  son  and  the 
son's  children,  if  he  should  have  any;  and  they  read  the 
clause  "in  case  of  my  son  dying  before  his  mother,"  as  if 
it  had  added  "  without  leaving  a  child."  Lord  St.  Leonards 
found  no  difficulty  in  collecting  the  testator's  general 
intention  from  the  whole  will  taken  together.  "  You  are," 
be  said,  "by  settled  rules  of  law,  at  liberty  to  place  your- 
self in  the  same  situation  in  which  the  testator  himself 
stood.  You  are  entitled  to  inquire  about  his  family,  and 
the  position  in  which  he  is  placed  with  regard  to  his 
property."  He  doubted  whether  in  this  particular  case 
the  amount  of  the  property  could  be  looked  at.  But  the 
Chancellor  did  consider  that. 

Lord  Cranworth  and  his  associate,  in  taking  the  other 
view,  declared  that  the  words  used  here  were  perfectly 
plain  and  sensible  in  their  ordinary  meaning,  and  denied 
any  right,  under  these  circumstances,  to  impute  to  them 
any  other.  "The  question  is,"  said  Lord  Cranworth,* 
>  p.  88. 
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"whether  we  can  discover  from  the  intention  evinced  in 
this  will  an  absolute  neoesBity  for  interpolating  the  woide 
'  without  leaving  issue '  or  for  construing  the  words  used 
as  meaning  that.  .  .  .  Every  will  must  by  law  be  in  writ- 
ing, and  it  is  a  necessary  consequence  of  that  law  that  the 
meaning  must  be  discovered  from  the  writing  itself,  aided 
only  by  such  eztrinsio  evidence  as  is  necessary  in  order  to 
understand  the  words  which  the  testator  has  used.  Ko 
extrinsic  evidence  can  be  necessary  here  for  such  a  pur- 
pose, except  the  fact  that  the  son  was  a  bachelor,  if  indeed 
that  is  necessary."  If  the  testator's  intention  really  was 
that  the  son's  children  should  not  take  unless  he  survived 
his  mother,  "he  could  not  more  aptly  have  expressed  what 
he  intended."  The  only  reason  for  interpreting  the  words 
otherwise  is  a  persuasion  "that  he  meant  to  say  something 
different  from  that  which  he  has  said.  ...  If  the  words 
used  are  unambiguous,  they  cannot  be  departed  from 
merely  because  they  lead  to  consequences  which  we  regard 
as  capricious,  or  even  harsh  and  unreasonable."  There  is 
no  ambiguity  here,  and  the  only  question  is  whether  on 
the  face  of  the  will  we  can  say  that  the  words  "without 
leaving  issue  "  must  be  supplied.  Lord  Wensleydale  admits 
that  the  strict  construction  would  probably  disappoint  the 
real  intention  of  the  testator,  but  he  quotes  from  Wigram, 
saying  that  the  only  question  is  "what  that  which  he  has 
written  really  means."  It  is  the  rule  that  the  words  used 
must  have  their  "ordinary  and  grammatical  sense,  .  .  . 
unless  some  obvious  absurdity,  or  some  repugnance  or 
inconsistency  with  the  declared  intentions,  ...  to  be 
extracted  from  the  whole  instrument  should  follow  from  so 
reading  it."  No  such  result  appears  here.  The  words  are 
clear.  That  he  meant  anything  different  from  their  plain 
meaning  is  conjecture  merely.  You  must  make  out  an 
inconsistency  with  the  context  and  a  declared  intention  so 
plain  as  to  enable  you  to  add  the  words  necessary  to  recon- 
cile them.  "But  you  certainly  oannot  find  any  context 
here  which  will  have  that  effect.     The  Master  of  the  Rolls 
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thinka  he  oao  see  a  repugnance  between  the  gift  to  \im 
ehildron  and  tlie  condition  to  take  it  awa;,  and  therefore 
introduces  the  words  *  without  iasuej '  but  I  see  no  such 
inconsi8ten<7. " 

2fow  the  differences  between  the  Lords  here  seem  to 
be:  1.  As  to  the  discoverj  of  a  general  intention  on  the 
whole  will  clear  enough  to  govern  the  form  of  the  particu- 
lar expressions  in  question,  i.  e.,  aa  to  the  actual  interpre- 
tation of  this  doenment  as  a  vhole;  2.  As  to  the  scope 
and  real  nature  of  the  rule  of  construction,  stated  in 
Wigram's  second  proposition;  or,  as  to  the  degree  of  strict- 
ness with  which  it  is  to  be  understood  and  applied;  and 
3.  As  to  the  range  of  allowable  inquiry  among  extrinsio 
facts.  Lord  Cranworth  says  that  you  are  only  to  look  at 
extrinsic  facts  so  far  as  is  necessary  to  enable  you  to 
understand  the  words  used,  and  that  here  no  extrinsio  &ct 
is  "necessary,"  ezoept  that  the  son  was  a  bachelor,  if  even 
that  is  necessary.  But  certainly  the  extrinsio  facts  that 
there  was  a  wife  and  a  son,  and  a  son's  son,  and  that  the 
first  saiTived  her  son  and  her  husband,  were  extrinsic 
facts,  not  to  mention  others,  that  It  was  "  necessary "  to 
look  at.  And  hardly  less  certain  can  it  be,  in  point  of 
reason,  that  because  you  can  find  a  clear  meaning  when 
you  have  looked  at  halt  the  extrinsic  facts,  you  are  not 
justified  in  attributing  that  to  the  doeument,  when  look- 
ing at  all  of  them  would  clearly  give  it  another  meaning. 
Of  this  case  it  seems  to  be  true,  as  a  learned  writer  baa 
said,  that  "the  remainder  of  the  will  contained  nothing 
absolutely  inconsistent  with  the  literal  construction;  and 
the  circumstances  of  the  testator's  property  presented  no 
difficulty  iu  carrying  out  the  provision  so  understood. 
The  construction  which  prevailed  depended  on  an  infer- 
ential interpretation,  in  which  the  circumstances  of  the 
testator,  as  determined  by  extrinsic  evidence,  were  un- 
doubtedly elements  of  consideration."^    And  in  reference 

1  Nicbola,  a  Jnrid.  Sac  P^p.  3S1,  373.  Tbe  vriter,  lika  Havkins 
before  him,  luM  the  pbnM  "  inferentinl  (or  logteml)  interpntatiou"  u 
G<nitn»t«d  with  s  merely  '  gmmmaUesl  interpntMion."    I^^ra,  986, 
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to  the  qnestiona  raised  by  this  case,  the  same  sagacionfl 
writer  well  obaerveB:'  "An  interpretei,  unimpeded  by  the 
^eged  role  that  the  strict  and  primary  meaning  most, 
if  aensible  with  reference  to  eitrinsic  oircumstanceB,  be 
inflexibly  adhered  to,  may  well  consider  that  of  two  con- 
tending conatructions  the  one  ia  more  proper,  more  strictly 
grammatical,  without  denying  that  the  words  will  admit 
the  other  Bignification :  he  may  aJao  perceive  that  the 
strictly  grammatical  sense  would  not,  if  adopted,  be  alto- 
gether ineffectual,  or  lead  to  an  absolutely  absurd  result; 
bat  the  greater  oonrenienoe  of  the  opposing  construction, 
and  its  more  perfect  harmony  with  the  conception  which 
he  has  formed  of  the  testator's  plan,  may  convince  him 
beyond  doubt  that  the  less  proper  sense  of  the  words  is  the 
true  meaning  of  the  testator.  Is  it  expedient  that  he 
should  be  debarred  from  this  conclusion,  and  forced  to 
adopt  the  sense  most  in  accordance  with  grammatical  pro- 
priety, provided  it  is  not  altogether  incompatible  with  the 
facts  ?  Is  this  supposed  rule  of  the  English  law  in  fact 
observed  by  our  own  courts  ? " 

(e)  There  is  no  lack  in  our  cases  to-day  of  attempts  to 
follow  the  over-rigid  doctrines,  and  the  confused  and  in- 
accurate conceptions  and  phraseology  of  an  earlier  period. 
But  a  snf&cient  body  of  precedents  has  accumolated  to 
support  juster  and  truer  doctrines. 

(ijntait  V.  Grant*  is  such  a  case;  where  the  Court  of 
Exchequer  Chamber,  upon  a  consideration  of  the  extrinsic 
facts,  construed  "my  nephew,  Joseph  Grant,"  to  mean  not 
the  testator's  own  nephew  of  that  name,  but  his  wife's 
nephew,  Joseph  GrantT)  "The  facts  disclosed  by  the  evi- 
dence set  ont  in  .  .  . '  the  special  case,"  said  Blackburn, 
J.,  '*  are  abundantly  sufficient  to  satisfy  any  rational 
person  that  the  testator  intended  to  leave  tiie  estate  to  his 
wife's  nephew.  But  Mr.  Quain  insists  that  it  is  an  in- 
flexible principle  of  law,  that  if  the  words  of  the  will  have 
a  strict  primary  sense,  evidence  is  not  admissible  to  show 
1  NieboH  3  Jnrld.  Boc.  Pk|>.  371.  *  I»  E.  S  C.  F.  737  (1870). 
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that  the  testator  meant  to  use  them  in  any  other  sense." 
This  suggestion  ia  dismissed  with  the  remark  (accom- 
panied by  an  examination  of  the  cases)  that  "most  if  not 
all "  the  cases  cited  in  support  of  It  vere  cases  of  what 
Wigram  calls  "evidence  of  intention,"  %.e.,  of  direct 
statements  of  intention;  and  he  adds  that  "there  was 
ample  explanatory  evidence  to  warrant  the  judgment  of 
the  court  below." 

(/)  Take,  again,  acaseentitled  Allgoodv.  Blake,*  where 
in  four  actions  of  ejectment  the  parties  were  represented 
by  tJte  ablest  counsel.  In  the  Exchequer  Chamber,  Black, 
bum,  J.,  in  giving  the  opinion  of  the  coart^  after  stating 
that  in  construing  a  wiUflihe  court  is  to  put  itself  in  the 

,  testator's  position,  to  consider  all  the  material  facts  and 
oircomstances  known  to  him  with  reference  to  which  he  is 
to  be  taken  to  have  used  his  words,  and  then  to  declare 
"  what  is  the  intention  evidenced  by  the  words  used  with 
reference  to  those  facts  and  circumstances  which  were  (or 
ot^ht  to  have  been)   in  the  mind  of  the  testator  when 

\  he  used  those  vords/^  quotes  Wigram's  language  as 
to  the  question  being  not  what  the  testator  meant,  but 
the  meaning  of  his  words,  and  adds:  "But  we  think 
that  the  meaning  of  words  varies  according  to  the  cir- 
cumstances of  and  concerning  which  they  were  uttered. 
.  .  .  The  general  rule,  we  believe,  is  undisputed  that,  in 
trying  to  get  at  the  intention  of  the  testator,  we  are  to 
take  the  whole  of  the  will,  construe  it  altogether,  and  give 
the  words  their  natural  meaning,  unless,  when  applied  to 
the  subject-matter  whioh  the  testator  presumably  had  in 
his  mind,  they  produce  an  inconsistency  with  other  parts  of 
the  will,  OT  an  absurdity  or  inconvenience  so  great  as  to 
convince  the  court  that  the  words  could  not  have  been  used 
in  their  proper  signification.  ...  To  one  mind  it  may 
appear  that  an  effect  produced  by  construing  the  words 
liter^ly  is  so  inconsistent  with  the  rest  of  the  will^  or 
produces  an  absurdity  or  inconvenience  so  great  as  to 
1  L.  B.  S  Ex.  leo  (1ST3);  S.  O.  below.  L.  B.  7  Ex.  33». 
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justify  the  court  in  putting  on  them  another  sigfnifioation, 
vhich  to  that  mind  aeeme  &  not  improper  signification  of 
the  words,  whilst  to  another  mind  the  effect  produoed  may 
appear  not  so  inconsistent,  absurd,  or  inconvenient  as  to 
justify  patting  any  other  signification  on  the  words  than 
their  proper  one,  and  the  proposed  signifioation  may  appear 
a  violent  construction.  Qrey  v.  Pearson  is  an  example  of 
this.^  Iiord  Cranworth,  Lord  St.  Leonards,  and  Lord 
Wensleydale  laid  down  the  general  rules  in  terms  not 
substantially  differing  from  each  other;  bnt  when  they 
came  to  apply  them  .  .  .  there  was  a  marked  diffeience  in 
opinion.  We  apprehend  that  no  precise  line  ean  be  drawn, 
but  that  the  court  mnst  in  each  case  apply  the  admitted 
rules  to  the  case  in  hand;  not  deviating  from  the  literal 
sense  of  the  words  without  sufBcient  reason,  or  more  than 
is  justified;  yet  not  adhering  slavishly  to  them,  when  to 
do  80  would  obviously  defeat  the  intention  which  may  be 
collected  from  the  whole  will." 

(^)  Add  to  these  oases  the  neat  and  excellent  handling 
of  a  difBcuIt  matter  in  the  House  of  Lords,  in  1874,  by 
Lord  Caiina  (Chancellor)  and  Lord  Selborne,  sustaining 
the  decree  below.*  All  the  Lords  agreed  that  direct  state- 
ments of  intention  were  not  receivable  in  this  case.  "  But, 
my  Lords,"  said  the  Chancellor,  "there  is  a  class  of  evi- 
dence which  in  this  case,  aa  in  all  cases,  ...  is  clearly  re- 
ceivable. The  court  has  a  right  to  ascertain  all  the  facts 
which  were  known  to  the  testator  at  the  time  he  made  his 
will,  and  thus  to  place  itself  in  the  testator's  position,  in 
order  to  ascertain  the  bearing  and  application  of  the 
language  which  he  uses;  and  in  order  to  ascertain  whether 
there  exists  any  person  or  thing  to  which  the  whole  descrip- 
tion given  in  the  will  can  be,  reasonably  and  with  suffi- 

I  6H.L.0.  ei  (1857).  In  this  case  LoidaCnuTrorth(Cliucelli)r)uu] 
WsnilBjdale  TeMoaed  u  thej  did,  ■  jwr  iMer,  in  Abbott  v.  Mlddlatun ;  and 
■o  did  Lord  St.  Leonarda,  who  now,  in  the  earliet  cue,  wu  the  diBsenter. 

1  ChutoT  V.  Chaitar,  L.  R.  7  H.  L.  364;  Lorda  ChelmifoTd  and 
Hstheclej  holdiuK  diflenntly. 
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cient  eertamtf,  applied."  And  thereupon  foUom  a  full 
GODsideratioD  of  all  tlie  extriiuic  facts  that  irere  releraDt 
to  the  qaestioiiB  in  dispate.  "The  case,  therefore,  appears 
to  me  to  become  one  of  those  in  which  there  is  an  erroneoos 
or  inaccurate  name,  and  a  description  or  demonstiation 
sufficiently  clear  to  correct  the  inaccaiac;.''  Lord  Selbome 
remarked,  "The  moment  ve  find  sniBcient  reason  to 
ooDclnde  that  there  ia  really  error  in  the  name,  the  obser- 
Tation  .  .  .  that  *  we  are  always  bound  to  aseome  that  the 
langn^ie  of  the  will  is  the  language  of  the  testator '  ceases 
to  be  materiaL  It  ia  then  .  .  .  part  of  the  case  that  a 
mistake  has  been  made." 

(A)  Another  case  may  be  mentioned,  that  irf  Zn  rs  The 
Wolrertoa  Mortgaged  Estates,'  where  a  testator  be- 
queathed £600  in  trust  to  pay  the  income  to  his  daughter 
for  life,  and  at  her  death  to  her  children  by  any  husband 
"other  than  and  except  Mr.  Thomas  Fisher,  of  Bridge 
Street,  Bath";  and  subject  thereto,  to  the  testator's  son. 
In  Bridge  Street,  Bath,  at  the  date  of  the  will,  there  lived 
a  Mr.  Thomas  Fisher,  fifty  years  old,  with  a  wife  and 
family;  one  of  his  sons  was  named  Henry  Tom  Fisher,  a 
commereial  traveller,  often  at  the  Other's  house,  who  had 
paid  his  addresses  to  the  daughter.  In  the  year  after  her 
father's  death  the  daughter  married  young  Fisher.  She 
had  a  child  by  him,  and  now  the  question  was  whether  this 
child  was  entitled  to  the  benefit  of  the  fund.  The  child 
was  held  not  entitled.  In  other  words,  Henry  Tom  Fisher 
was  held  to  be  meant  hy  the  will  and  not  his  father. 

In  such  a  case  as  this,  was  a  rule  to  be  applied  which, 
in  looking  outside,  excluded  from  view  all  else,  when 
once  the  father  was  discovered  P  Perhaps  there  might  be 
another  "Thomas  Fisher,  of  Bridge  Street,  Bath,"  — 
another  one  exactly  answering  the  call;  and  such  a  case 
must  certainly  be  allowed  for.  In  the  seareh  for  such  a 
person  the  son  Henry  Tom  would  come  to  l^;;ht     When 
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he  did,  was  lie  to  be  disregarded  ?  Certainly  the  father 
exactly  answers  the  language  of  the  will  and  the  son  does 
Dot;  and  it  is  not  absolutely  irrational  to  apply  the  will 
to  the  father,  for  it  is  ooncaivable  that  the  testator  might 
have  feared  future  entanglements  between  him  and  the 
daughter,  with  or  vithont  reason  for  his  fears. 

Observe  the  way  in  which  the  court  (Halins,  V.  C.) 
reached  its  conclusion,  "The  executors  coald  not  believe 
that  Mr.  Thomaa  Fisher,  a  married  man,  was  really  in- 
tended by  the  testator.  .  .  .  They  inquired  further  and 
found  a  son  of  his,  Heury  Tom  Fisher,  who,  by  the  name 
of  Tom  Fisher,  was  known  to  the  testator,  '  Thomas '  and 
'  Tom '  are  generally  forma  of  the  same  name,  and,  though 
Tom  was  here  the  son's  Christian  name,  the  names  of 
Thomas  dad  of  Tom  being  in  reality  only  forms  of  the 
same  name,  it  is  neoessaxy  to  adduce  parol  evidence  of  the 
state  of  circumstanceB  in  which  the  testator  stood  when  he 
made  his  will,  to  ascertain  which  of  the  two  Fishers  he 
meant;  and  to  assume  that  he  meant  the  father,  Thomas 
Fisher,  a  man  then  of  fifty  years  of  i^;e,  with  a  wife  and 
family,  is  ridiculous.  Tom  Fisher  had  been  paying  atten- 
tions to  the  testator's  daughter,  and  he  strongly  objected 
to  her  marriage  with  him,  .  .  .  Then  again  the  two 
Fishers  had  the  same  home,  and  it  was  quite  competent 
for  the  executors  to  adduce  parol  evidence  to  prove  which 
of  those  two  persons  was  really  within  the  testator's 
contemplation.  ...  No  doubt  where  one  person  accurately 
fulfils  the  description,  and  no  one  else  does,  you  cannot 
admit  parol  evidence  to  show  that  such  person  was  not 
intended;  but  here  there  are  two  persons  who  substan- 
tially,  though  not  with  perfect  accuracy,  come  within  the 
description  of  Thomas  Fisher  of  Bridge  Street." 

Doubtless  this  was  not  a  case  of  equivocation,  and  so 
not  a  case  for  direct  statements  of  intention.'  It  appears, 
then,  to  be  a  case  which,  in  applying  the  rule  of  Wigram's 
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Beoond  propositioii,  holds  it  ODly  applicable  Then  3^00  have 
fully  examined  all  releraDt  extrinsic  facts;  and  decides 
that  when  these  disclose  a  high  improbability  that  the  will 
really  means  the  person  who  is  exactly  designated,  he  may 
give  place  to  another,  not  exactly  indicated,  but  eolfi' 
ciently  so  to  take  if  he  stood  alone. 

(t)  Finally,  let  me  mention  a  hard-fought  case  in  the 
Supreme  Court  of  the  United  States,  in  1886,  where 
the  court,  reversing  i^.  own  previous  decision,  foUowed 
the  same  principles.*  (A  testator  devised  to  his  brother 
"  lot  numbered  six  in  square  four  hundred  and  three, "  on 
a  well-known  plan  of  the  city  of  Washington.  There  was 
such  a  lot,  belonging  to  another  person.  The  testator 
did  not  own  or,  so  far  as  appears,  contemplate  owning  it. 
He  did  own  lot  three  in  square  four  hundred  and  six;  and 
the  question,  as  stated  in  the  opinion  of  the  court  (Bradley, 
J.),  was  "whether  the  parol  evidence  offered,  and  by  the 
court  [below]  provisionally  received,  was  snfBcient  to  con- 
trol the  description  of  the  lot,  so  as  to  make  the  will  apply 
to  lot  number  3  in  square  406."  A  minority  of  four  judges 
declared  that  this  was  "an  unambiguous  devise,"  and 
stated  their  doctrine  thus:  "If  there  is  any  proposition 
settled  in  the  law  of  wills,  it  is  that  eztrinsie  evidence  is 
inadmissible  to  show  the  intention  of  the  testator,  unless 
it  be  necessary  to  explain  a  latent  ambiguity;  and  a  mere 
mistake  is  sot  a  latent  ambiguity.  Where  there  is  no 
latent  ambiguity,  there  no  extrinsic  evidence  can  be  re- 
ceived." The  fact  "that  the  testator  did  not  own  the  lot 
described  in  the  devise,  but  did  own  another  which  he  did 
not  dispose  of  by  his  will  .  .  .  does  not  tend  to  shotr  a 
latent  ambiguity.  It  does  not  tend  to  impugn  the  accuracy 
of  the  description  contained  in  the  devise.  (Tt  only  tends 
to  show  a  mistake  on  the  part  of  the  testator  in  drafting 
his  wiU.     This  cannot  be  cured  by  extrinsic  evidenoe.". 

The  theory  involved  in  these  statements  appears  to  be 

that  when  the  langut^e  of  the  will,  after  persons  and 

1  Patch  V.  White,  117  U.  8. 110. 
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things  named  in  it  are  identified,  is  auBceptible,  in  point 
of  name  and  description,  of  an  exact  application  to  an  ex- 
isting thing  or  person,  and  onl;  to  one,  it  can  have  no 
other,  no  matter  how  admissible  in  itself  or  how  prdbable 
another  constmction  might  be,  in  case  this  exactness  of 
application  did  not  exist;  and  no  matter  how  irrational  the 
adopted  construction  may  be. 

The  court,  on  the  other  hand,  began  fay  looking  into  all 
the  facts.  They  found,  from  the  will,  that  the  testator 
was  intending  to  dispose  of  all  his  estate;  that  in  giving 
the  residue  he  thought  that  he  had  disposed  of  all  his  real 
estate,  except  what  the  residuary  clause  dealt  with,  since 
therein  he  called  it  "  the  balance  of  my  real  estate  believed 
to  be  and  to  consist  in,"  etc.;  that  he  was  meaning  to 
give  a  lot  which  he  then  owned,  and  that  he  meant  to  give 
a  lot  with  improvements.  It  was  found  that  the  lot 
sotnally  named  had  no  improvements  on  it,  and  the  lot 
supposed  to  be  meant  had  them.  They  also  found  thai 
lot  three  was  not  disposed  of  by  the  testator's  will,  unless 
it  passed  by  the  clause  in  question.  And  they  also  found, 
that  on  leaving  out  the  false  description  enough  remained 
to  identify  the  subject  of  the  gift.  The  reasoning  of  the 
minority  in  the  case  just  referred  to  is  what  the  court  puts 
forward  in  the  well-known  case  of  Kurtz  v.  Hibner,'  where 
a  testator,  owning  only  one  eighty-acre  tract  in  a  certain 
township,  had  called  it  section  thirty-two  by  mistake, 
when  it  really  was  section  thirty-three.  In  holding  that 
the  true  section  did  not  pass  by  the  will,  the  court  said: 
"There  is  no  ambiguity  in  this  case  as  is  urged.  When 
we  look  at  the  will  it  is  all  plain  and  clear.  It  is  only  the 
proof  aliunde  which  creates  apy  doubt,  and  such  proof  we 
hold  to  be  inadmissible."  \  The  true  view  of  such  a  case 
appears  to  be  that  there  is  no  question  of  ambiguity  in  the 
matter;  there  is  a  mistake;  and  the  question  is  whether 
the  will,  taken  as  a  whole,  admits  of  a  construction  which 
will  correct  the  mistake.  All  extrinsic  facts  which  serve 
>  65  nUnoii,  S14. 
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to  aho  V  tha  atata  of  the  testator's  property  are  to  be  looked 
at,  and  then  the  inquiry  is  whether,  in  viev  of  all  these 
facts,  anything  pasaes.'J  The  method  of  the  court  in  that 
case  is  jastly  discredited.  In  reality  Wigram'a  book,  in 
1831,  gave  it  a  death-blow. 

11.  In  turning  from  the  oasea  which  have  now  been  con- 
sidered, a  few  things  should  be  said,  even  at  the  risk  of 
repetition. 

In  all  cases,  upon  offering  evidence,  two  questions  may 
arise :  one  of  its  logical  relevancy,  and  another  of  its  ad- 
missibility,  under  the  excluding  rules  of  evidence.  As 
regards  the  subject  in  hand,  — "parol  evidence,"  the  use 
of  extrinsio  matter  to  affeot  documents,  —  there  appears 
to  be  no  peculiar  excluding  role  of  evidence,  except  that 
which  shuts  out  direct  statements  of  the  writer's  inten- 
tion; and  yet  rules  are  So  expressed  as  to  obscure  the 
matter  and  surround  it  with  mystery.  The  truth  is  that 
the  scope  of  construction  and  interpretation  is,  indeed, 
restricted  by  certain  real  or  imagined  rules,  andertaking 
to  fix  what' meaning  can  and  what  cannot  be  given  to 
certain  terms,  and  what  under  certain  conditions  can,  and 
what  cannot,  be  done.  As  is  true  in  all  other  cases,  these 
restrictions  of  substantive  law  determine  the  relevancy  of 
what  is  offered  in  evidence.  It  is  said,  truly,  that  there 
are  two  questions:  first,  whether  "the  words  are  sensible 
OS  they  stand;  and,  if  [not],  whether  their  meaning  ia 
clear  in  any  other  sense."  Or,  as  it  is  elsewhere  put, 
"whether  the  words  .  .  .  with  reference  to  the  facts, 
admit  of  being  constraed  in  their  primary  sense;  and  [if 

1  Corapwe  Nevrbn^h  e.  Newbttrgh,  Sngden,  Law  of  Piopertj,  367 ; 
».  c.  6  Madd.  364 ;  ThsTsr'i  Cues  on  Evidence,  847,  931-933 ;  Fonnereaa 
V.  PojBti,  1  Br.  C.  C.  4TS.  In  the  excellent  owe  of  H»it  v.  Tnlk,  2  De  G., 
HcK.  ft  G.  300,  the  woids  "  the  fonrtb  iehednle  "  were  read  m  Tneaning 
"theOfth  schedule,"  npon  »  coa*id«ntion  of  all  the&uU  uid  the  con- 
•cmctico  of  the  whale  docament.  Such  ctuwi  m  Tncker  n.  Seanuu'i  Aid 
8oc.,  T  Met.  188,  and  Am.  Bible  Soc.  v.  Pratt.  9  Allea,  109,  rest  well 
enongb  on  the  weight  of  the  evidence ;  bat  in  dealing;  with  the  principles 
~  o  they  are  open  to  grave  qoeiUoa. 
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Dot]  whetlier  the  intention  ia  oertaib  in  anj  other  sense  of 
which  the  words,  with  reference  to  the  facts,  are  capable."  > 
This  being  so,  questions  of  the  admissibility  in  evidence 
of  extrinsic  matter,  not  being  direct  statements  of  the 
writer's  intention,  are  to  be  determined,  in  their  order,  by 
the  general  rules  and  principles  that  determine  such  qnes- 
tious  in  other  cases,  namely,  the  logical  principle  of  rele- 
vancy, and  the  ezcluding  operation  of  the  general  rules 
of  evidence.  They  axe  questions  for  the  court ;  and  they 
are  to  be  answered  upon  a  consideration  of  whatever, 
being  relevant  to  the  particular  inquiry,  is  not  excluded  by 
the  general  principles  or  rules  of  evidence.  "Whether 
the  words  of  the  will,  with  reference  to  the  facts,  admit 
of  being  construed  in  their  primary  sense;"  or,  as  else- 
where put  by  Wigram,  whether  the  "words  so  interpreted 
are  sensible  with  reference  to  extrinsic  oiroumstances ; " 
is  a  question  that  refers  us  to  the  extrinsic  facts  and  to  all 
of  them  that  oan  help;  none  are  excluded,  unless  shut  out 
by  the  ordinary  principles  and  rules  of  evidence.  Before 
you  oan  tell  whether  the  facts  allow  of  a  given  construc- 
tion, yoD  must  know  what  they  are.  In  some  cases  the 
court  will  need  to  scrutinize  and  weigh  them  all,  and  in 
some  their  search  will  be  very  short.  If  the  words  of  a 
gift  are  phrased  in  technical  terms,  such  as  a  gift  to  a 
man's  "children,"  and  there  are  legitimate  and  illegitimate 
children,  the  range  of  inquiry  may  be  narrow,  for  there  is 
a  rigid  rule  as  to  the  meaning  of  the  term.*  If  the  gift  be 
to  a  man's  "  nephew,"  a  less  technical  term,  and  there  are 
nephews  of  himself  and  of  his  wife,  it  may  be  necessary 
to  travel  over  all  the  circumstances  and  relations  of  the 
family. •  But  there  is  no  peculiar  doctrine  applicable  to 
this  sort  of  question  except  the  one  above  indicated.  In 
settling,  it  one  needs  to  ask  only  for  the  substantive  law, 

1  Wifpaiii,  Ext.  Ev.  pi.  103,  313. 
1  DoriD  V.  DoriD.  L.  R.  7  H.  L.  966. 

•  GiMit  o.  Giant,  Ih  B.  B  C.  P.  737 ;  wd  compare  Chartra  v.  Chaitec 
L.  B.  7  H.  L.  364,  ^*r  Lord  Caima  and  Lord  Selbome. 
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of  real  property  or  vtUa,  or  what  else  govems  the  subject; 
for  the  rules  of  conatmction ;  aud  for  the  general  rules  and 
principles  of  eyidence.  And  it  would  seem  that  no  restric- 
tion upon  the  fulness  of  the  oouit'e  examination  of  ex- 
trinsic facts  can  be  laid  down  which  does  not  grow  oat 
of  the  considerations  above  indicated. 

Accordingly  a  learned  and  competent  writer'  has  well 
suggested  that  "it  is  next  to  impossible  to  shut  out  all 
inference  of  intention  [from  extrinsic  facts]  nntU  the  pos- 
sibility of  accepting  the  terms  in  their  literal  significa. 
tiOD  has  been  determined.  The  rule  which  excludes  an 
inferential  interpretation  of  an  unambiguous  text,  unless 
the  primary  sense  leads  to  an  inconsistency  or  absordify, 
is  found,  when  liberally  construed,  to  proceed  upon 
premises  which,  from  the  nature  of  the  case,  are  at  the 
outset  in  dispute.  First,  the  words  of  the  text  must  be 
shown  to  admit  only  of  one  meaning;  or,  at  the  least, 
not  to  be  intelligible  in  a  second  sense  without  some 
sacrifice  of  their  ordinary  signification  or  grammatical 
constructJOD.  Secondly,  the  proper  sense  thus  ascertained 
must  be  in  harmony  with  the  context,  and  with  the  entire 
scheme  of  tiie  instrument.  Thirdly,  as  applied  to  the 
testator's  circumstances,  it  must  lead  to  no  absurdity  or 
glaring  improbability.  Now,  it  is  precisely  upon  these 
three  fields  that  the  battle  of  interpretation  is  fought; 
and  it  is  not  until  the  contest  upon  these  points  is  de- 
cided that  it  is  clearly  seen  how  far  the  principle  is  fairly 
applicable." 

And  the  courts  do,  in  fact,  in  a  great  measure,  proceed 
after  this  method,  they  do,  in  fact,  look  over  all  the  rele- 
Tant  facts;  for  the  court  is  the  tribunal  which  has  to 
decide  on  the  question  of  oonstmction  and  also  on  the 
question  of  the  admissibility  of  evidence  to  affect  con- 
struction. The  court  therefore  is,  in  fact,  obliged,  by 
hypothesis  at  any  rate,  to  consider  all  the  extrinsic  facts 

1  F.  H.  NIcholi  (th«  editor  ot  Britton),  in  Extriuaie  Evid.  in  tlie  bitM- 
pretB&n  of  Willi,  >  Jnrfd.  Soe.  351. 374. 
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which  are  offered.  "If  eridenoe  manifestly  impertinest 
...  be  tendered,  the  court,"  said  Wigram,  V.  C,  "ia 
bound  at  onoe  to  nject  it.  .  .  .  Where  the  evideoce 
tendered  may  be  material,  the  practice  in  equity  ia  uaiially 
to  admit  it  (aa  in  tbia  case)  in  the  firat  instancot  and 
reserve  the  question  oE  ita  materiality  until  the  hearing  of 
the  cause."  ^ 

12.  Something  more  should  be  said  aa  to  Bacon's 
maxim.  Every  one  knova  how  much  it  has  fignred  in  the 
modern  casea.  Bat,  at  first,  as  I  have  aaid,  it  aeems  to 
have  lain  for  more  than  a  century  and  a  half  unnoticed  by 
the  profession.  80  far  aa  I  have  observed,  it  comes  first 
to  light,  as  a  part  of  out  legal  literature,  in  1761,  in  a 
little  anonymous  book,  "The  Theory  of  Evidence,"  appar- 
ently written  by  Bathurst,  then  a  Jnatios  of  the  Common 
Fleaa,  and  afterwarda  the  Lord  Chancellor  Apaley,  —  the 
uncle  of  Buller.  This  work  became  part  six  of  what  we 
know  aa  Buller's  "Nisi  Prina,"  abook  originally  published 
anonymously,  before  Buller  oould  have  written  it,  and,  in 
its  firat  edition,  sometimes  called  "Bathurst  on  Trials." 
Zn  a  slight  attempt  to  give  shape  to  the  rulea  of  evidence, 
itwaa  said  in  the  "Theory  of  Evidence,"  that  "the  fifth 
general  rule  is,  AmbiguUas  verborum  latem  verifieationo 
mpplefur,  nam  quod  ex  facto  oritur  ambiguum  veriflcationa 
faeti  tollitur;"  and  this  was  accompanied  by  further  quo- 
tations from  Bacon,  and  Ir^  a  few  modem  instances,  com- 
ing down  as  late  as  1751.*  There  ia  no  indication  that 
the  writer,  in  thus  exhuming  Bacon's  sixteenth  century 
maxim,  was  aware  how  he  was  mingling  old  conceptions 

>  S«7eir  V.  8«yer,  7  Hbtb.  377,  380.  And  m  Wig.  Eit  Et.  pi.  103. 
See  Lowe  v.  Lord  Hnnttngtower,  4  Rnm.  532  n. ;  S.  «.  Wig.  Ext.  Ev. 
88-8B. 

*  There  wm,  perhsps,  ft  toach  of  the  maxim  in  Jodm  f.  Nawtnan,  I  W, 
B1.  SO,  ID  I7S0,  where  then  were  two  John  Cluera.!md  the  trial  jodge  had 
refniied  thft  offer  to  prore  hr  parol  evidence  that  the  testatrix  iotended  to 
lettTe  it  to  John  Clner  the  nan.  In  fpraDting  a  new  trial  the  conK  ii  re- 
ported  ai  iv^ng,  "  The  ubjeotion  aroae  from  parol  eridenee,  and  ought  t« 
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with  new  and  very  different  ODes.  He  produced  it  now 
as  a  rule  of  evidenoe,  and  not  of  pleading.  The  great 
name  of  the  author  of  the  maxim  gaye  it  credit.  It  seemed 
to  offer  valoable  help  towards  settling  the  troublesome 
question  as  to  how  far  you  could  go  in  looking  at  outside 
facts  to  aid  in  construing  a  written  text.  To  say  that  a 
difficulty  which  was  revealed  by  extrinsic  facts  oonld  be 
cured  by  looking  further  into  such  facts,  bad  a  reasonable 
sound ;  and  when  it  was  coupled  with  a  rule  that  you  could 
not  in  any  way  remedy  a  difficulty  which  presented  itself 
on  the  face  of  the  paper,  there  seemed  to  be  a  complete 
pocket  precept  covering  the  whole  subject.  When  this 
was  found  clothed  in  Latin,  and  fathered  npon  Lord 
Bacon,  it  might  well  seem  to  such  as  did  not  thiuk  care- 
fully that  here  was  something  to  be  depended  upon.  The 
maxim  caught  the  fancy  of  the  profession,  and  figured  as 
the  chief  commonplace  of  the  subject  for  many  years.  Al- 
though Wigram,*  seventy  years  after  it  was  thus  brought 
newly  to  light,  abandoned  the  use  of  it,  and  showed  how 
uninstruotive  it  is,  and  althongh  the  lesson  has  been 
abundantly  repeated  since,*  yet  it  still  performs  a  great 
and  confnsiug  function  in  our  legal  discussions. 

Bacon,  when  he  spoke  of  ambiguities  patent  and  latent, 
meant  only  a  limited  sort  of  thing,  namely,  what  he  said, 
ambiffuity.  But  now  his  maxim  came,  unfortunately,  to 
be  treated  as  covering  the  entire  subject,  aud  was  made  to 
apply  to  all  sorts  of  defects.  It  could  only  do  duty  as  a 
general  exposition  by  being  strangely  misinterpreted  and 
strangely  misapplied,  e.ff.,  to  the  question  of  filling  a 
blank  which  a  testator  had  left  in  his  will,  or,  as  we  have 
seen,  to  the  correction  of  an  error,  where  one  thing  was 
expressed,  aud  another  meant.  If  any  error  of  expression 
was  apparent  on  the  face  of  the  document,  this  was  called 
patent  ambiguity,  and  the  courts  sometimes  undertook  to 
reconcile  the  correction  of  it  with  the  maxim  which  for* 

1  Extrins.  Er.  pi.  I9ft-3IO.    Tbe  prelace  ii  dated  Ist  Jmiout',  1631. 
■  JtiwMa,  WiUi  (9th  Lond.  ed.),  400-401. 
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bade  tbia.  The  mftTJ''"  had  another  singular  operation:  it 
waa  sometimes  admitted  that  defects  and  errors  were  not 
ambiguities,  and  for  that  reaaon  they  were  said  to  be 
incurable;  as  when  the  dissenting  opioion  in  Patch  v, 
Wbite,^  quoting  antiquated  expressions,  says:  "If  there 
is  any  proposition  settled  in  the  law  of  wills  it  is  that 
extrinsio  evidence  is  inadmissible  to  show  the  intention  of 
the  testator,  unless  it  be  necessary  to  explain  a  latent 
ambiguity;  and  a  mere  mistake  is  not  a  latent  ambiguity. 
Where  there  is  no  latent  ambiguity,  there  no  extrinsic 
evidence  can  be  received."  It  became  common  to  say  that 
after  identifying  the  persons  and  things  named  in  the 
document  by  extrinsic  evidence  the  first  inquiry  must  be 
as  to  the  existence  of  a  latent  ambiguity  aa  shown  by  this 
extrinsic  evidence;  and  then,  according  as  this  appeared 
or  not,  more  extrinsic  evidence  was  or  was  not  receivable. 

But  Wigram  accurately  pointed  out  that  the  phrases 
latent  ambiguity  and  patent  ambiguity  were  ignorantly 
used;  that  a  paper  is  not  properly  to  be  cfUled  am- 
biguous simply  because  the  reader  of  it  lacks  the  needed 
and  attainable  outfit  of  skill  and  information  to  read  it; 
that  it  may  be  inaccurate  without  being  ambiguous;  and 
that  if  a  court  can  determine  its  meaning  without  any 
other  guide  than  a  knowledge  of  the  facts  upon  wliich, 
from  the  nature  of  language,  its  meaning  depends,  it  can* 
not  truly  be  called  ambiguous.  And  he  added  that,  "  In 
all  oases  the  application  of  the  extrinsic  evidence  to  which 
the  fifth  proposition  refers,  must  precede  any  declaration 
which  a  court  can  have  a  right  to  make  that  a  will  is 
ambiguous."'  "The  evidence  of  material  facts  is,  in  all 
cases,  admissible  in  aid  of  the  exposition  of  a  will."  * 

'  117  C.S.  p.  as*.  *  PI.  S03, 

■  PI.  213.  Tb«  import  of  the  term  "  matenBl"  ii  iadicated  at  pi.  98- 
100:  '*Inliniit!Dj;theeTidenee  .  .  .  to  the  material  facts,  the  gsnenilit}' of 
tite  proportion  contended  for,  respecting  the  admiasibilitj  of  explanatory 
aTidence  in  ud  of  the  expotl^on  of  wills,  is  in  no  degree  broken  in  npon. 
This  limit  ia  imposed  bj  the  general  bws  of  erjdence,  aod  not  b;  anj 
thing  twenliu  to  the  fabject  to  which  it  ia  here  applied. 
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This  remark  Heems  to  involTe  a  oonoesHion  of  what  is 
truly  the  &ot,  that  the  real  subject  of  Wigram's  book  is 
not  an;  branch  of  the  law  of  evidence,  bnt  the  law  of  the 
construction  or  interpretation  of  wills;  and  that  the  title 
of  it  is  misleading. 

13.  In  1833,  between  the  dates  of  the  first  and  second 
editions  of  Wigram's  book,  came  the  decision  in  the  Lord 
Chancellor's  court  of  the  case  of  Millet  v.  Travers,  on 
appeal.'  The  Vice-Chancellor  had  decided  it  below  about 
six  months  before  the  first  edition  was  printed,  and  this 
decision  was  at  variance  with  Wigram's  conclusions  and 
had  given  him  trouble;  he  had  made  it  the  subject  of 
searching  criticism  in  the  first  edition.  The  circamstanoe 
that  the  decision  on  appeal,  given  bj  a  distinguished  tri- 
bunal (the  Lord  Chancellor  Brougham,  aided  by  Tindal, 
C.  J.,  and  Lyndhurst,  C.  B.)  confirmed  Wigram's  lately 
published  opinion,  naturally  gave  the  case  a  very  con- 
spicuous place  in  the  second  edition  of  the  book, —one 
which  it  has  permanently  retained.*  It  is  for  this  reas<m, 
perhaps,  more  than  any  other,  that  the  case  has  occupied 
so  prominent  a  place  in  the  general  discnssions  of  the  bu)>- 
ject.  No  modem  case  has  figured  more  conspicuously  as 
an  illustration  of  the  parol  evidence  rale.  In  reality  it 
decides  no  point  in  the  law  of  evidence.  The  decision  is 
undoubtedly  sound,  but  the  reasoning  is  confused  and  the 
real  point  of  the  matter  is  out  of  focus. 
,''  A  testator  had  devised,  for  the  purpose  of  certain  trusts, 
"all  my  freehold  and  real  estates  whatsoever  situate  in 
the  county  of  Limerick  and  in  the  city  of  Limerick."  He 
had  no  real  estate  in  the  county  of  Limerick,  and  in  the 
city  of  Limerick  only  a  small  amount  —  quite  dispropor- 
tioned  to  the  charges  laid  upon  the  devised  estates.     He 


*  He  dsTotea  to  the  Uatdedsion  Bome  tweoij  pAgcs;  mora  thui  wi 
eighth  of  the  eDttie  book.  In  its  two  it&gea,  thii  caoe,  incloding  the  critt 
ciuns  on  the  doctrJDe  of  the  ekrlier  dKuion,  tkkea  np  more  than  n  fifth 
ot  Ihe  book. 
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bod  conaideiablfl  estates  in  the  ooniity  of  Clan,  and  it 
was  theee  that  he  had  meant  to  devise.  A  draft  of  the 
will  had  been  submitted  to  the  testator,  and  approved  and 
returned  by  him,  in  which  the  devise  ran,  "all  my  free- 
hold and  real  estates  whatsoever  situate  in  the  counties  of 
Clare,  Limerick,  and  in  the  city  of  Limerick."  While  this 
was  approved  by  the  testator,  some  changes  were  ordered 
in  other  parts  of  the  will;  and  the  draft,  with  a  statement 
of  the  proposed  alterations,  was  sent  by  the  testator's 
attorney  to  his  conveyancer.  The  conveyancer,  in  redraw- 
ing the  paper,  by  mistake  and  without  authority,  struck 
out  the  words  "counties  of  Clare"  and  substituted  therefor 
the  wotda  "county  of."  When  the  testator  received  the 
new  draft,  he  did  not  observe  this  change;  and  after  keep- 
ing the  will  by  him  for  some  time,  executed  it  in  this,  its 
final  form. 

The  plaintiff  filed  a  bill  "  for  the  purpose  of  establish- 
ing the  will  .  .  .  and  carrying  into  execution  the  trusts 
thereof."  The  Vice-chancellor  directed  an  issue  on  the 
qnestion  "whether  the  testator  .  .  .  did  devise  his  estates 
in  the  county  of  Clare  and  in  the  county  of  Limerick  and 
in  the  city  and  county  of  the  city  of  Limerick,  and  either 
and  which  of  them  to  the  trustees  mentioned  in  his  will 
and  their  heirs."  On  an  appeal  by  the  heiress-at-law,  the 
Lord  Chancellor  (Broi^ham)  reversed  this  decree.  In 
arriving  at  thifl  result,  he  had  called  in  Chief  Justice 
Tindal  and  the  Chief  Baron,  IJord  Ljmdhurst.  The  opin- 
ion is  given  by  the  Chief  Justice;  the  ClianceUor  contents 
himself  mainly  with  adopting  this  opinion  and  decreeing 
accprdingly. 

(As  the  case  was  decided ,  there  was  no  question  of  oou- 
struction  in  it;  it  was  expressly  declared  by  the  Lord 
Chancellor  and  the  Chief  Justice  that,  as  the  case  stood, 
no  question  was  made  as  to  "whether  the  whole  instru- 
ment taken  together,  and  without  «>ing  out  of  it,  was 
sufQcient  to  pass  the  estates  in  Clare.  "^  It  was  an  attempt 
to  reform  a  will  by  adding  to  it  words  omitted  by  mistake 
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"It  is  not,"  Siud  the  Chief  Jaatice,  "simply  removing  a 
difBcolty  arisiDg  from  a  defective  or  mlBtaken  description; 
it  is  making  the  will  speak  upon  a  subject  on  which  it  is 
altogether  silent,  aud  is  the  same  in  effect  as  the  filling  np 
of  a  blank  which  the  testator  might  have  left  in  his  will. 
It  amounts,  in  short,  ...  to  the  making  of  a  new  devise 
for  the  testator,  which  he  is  supposed  to  have  omitted. 
.  .  .  The  effect  .  .  .  would  be  .  .  .  that  all  the  guards 
intended  to  be  introduced  by  the  Statute  of  Frauds  would 
be  entirely  destroyed,  and  the  statute  itself  virtually 
repealed."  These  difSoulties  aud  objections  arise  iu  point 
of  substantive  law.  They  are  not  objections  which  have 
their  root  in  the  law  of  evidence  or  any  of  its  rules.  The 
point  of  them  lies  in  the  fact  that  the  plaintiff  is  seeking 
to  give  the  quality  and  operation  of  a  devise  to  that  which 
has  not  the  necessary  form  of  a  devise.  The  fatal  objec- 
tion is,  not  that  the  plaintiff's  evidence  is  bad,  but  that 
his  substantive  case  is  bad.  What  he  is  trying  to  do  is 
legally  inadmissible ;  the  trouble  is  not  that  he  is  trying  to 
do  a  permissible  thing  by  means  of  objectionable  evidence. 
Unhappily  for  the  effect  of  this  case  upon  the  law,  it  does 
have  in  it  a  snj^estion  of  this  last  difficult  also:  evi- 
dence inadmissible  under  the  law  of  evidence  was  offered. 
Hone  the  less,  however,  the  true  proposition  of  the  case  is 
this:  Whether  the  plaintiffs'  evidence  be  good  or  bad  is 
immaterial;  he  cannot  have  an  issue,  because,  however 
admissible  the  evidence  might  be,  and  however  full,  it  can 
do  him  no  good.  He  is  seeking  to  do  a  thing  forbidden  by 
law,  —  to  give  the  effect  of  a  devise  to  that  which  has  not 
the  required  form  of  a  devise. 

In  so  far  as  this  case  and  the  issue  in  question  might 
involve  a  question  of  the  factum  of  the  will,  a  matter 
which  at  that  period  was  open  to  inquiry  at  this  stage  of 
such  a  case,'  it  is  to  be  observed  that  the  discussion  lacked 
the  discrimination  of  later  cases.  These  recognize  the 
necessity  under  such  circumstances  of  considering  any 
>  RicketU  p.  Tsrqiuuid,  1  H.  L.  C.  473. 
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Bad   all   oontemponmeoiia    expressions  of  the   teBtatoi's 
intentions.* 

In  BO  far  as  any  question  of  conetraction  was  open,  it 
iras  not  discassed  aad  was  left  undecided.  This  fact, 
whicli  is  often  overlooked,'  should  be  carefully  observed  in 
estimating  the  scope  and  value  of  this  case.  "  Some  aigu- 
ments,"  said  the  Chief  Justice,  "were  offered  by  the  plain- 
tiff's counsel  upon  the  conBtrnction  of  the  will  from  the 
context  of  the  whole  instrument; rand  it  was  contended 
that,  without  the  introduction  of  any  extrinsic  evidence, 
the  estates  in  Glare  would  pass  under  the  will;  but  as  the 
state  of  the  cause  at  the  time  of  the  hearing  did  not  admit 
of  such  discussion,  and  as  the  counsel  for  the  defendants 
disclaimed  entering  upon  it  at  present,  we  have,  in  fac^ 
not  heard  the  parties  on  that  point,  and  we  therefore  think 
it  tight  to  forbear  offering  any  opinion  thereon."  And 
the  Chancellor,  in  o<Htourring  with  the  advice  of  the 
judges,  added  the  remark:  "Whether  the  whole  instru- 
ment taken  together,  and  without  going  out  of  it,  was 
sufficient  to  pass  the  estates  in  Glare,  is  a  point  which  has 
not  been  ai^ed  here,  and  on  which  we  give  no  opinion." 
The  case  was  treated  as  an  attempt  to  reform  a  mistake 
in  a  will;  in  other  words,  as  raising  the  same  question 
which  was  presented  in  Newburgh  v.  Newbui^h,  at  its 
6rst  stage,  and  which,  in  that  case,  was  rightly  held  in  the 
negative  both  by  the  Vioe-GhanceUor  below  and  by  the 
Lords,  as  well  as  by  the  judges,  in  a  unanimous  advisory 
opinion.*  That  case  was  cited  as  the  chief  authority 
in  the  Chief   Justioe's   opinion   in    Miller  v.   Travers.* 

'  GuardboDM  r.  BltckbDrn,  I-  R.  1  P.  £  D.  109  (1866).  "Ths  coatt 
of  prohate.  Nttinji  Bbont  to  aicertsiii  the  wiU  of  the  deceMed,  conid  not 
itir  a  itcp  in  the  Inqnir;.  withoDt  some  proof  bejoud  the  inere  writing.  .  .  . 
The  truth  ii  that  the  rnlei  exclading  parol  eridence  have  no  place  in  anj 
inqaiiy  in  vhich  the  court  hu  not  gM  before  it  some  aBcertained  paper, 
be/and  qneation  binding  and  of  toll  effect." 

■  See,  <.;.,  Tucker  i).Seaiiiaa'a  Aid  Soc.,  7  Met.  188,  pp.  £07-108. 

•  B  Madd.  3M  (isao) ;  a  o.  Dam.  Pmc.  Sngd.  Law  Prop.  MW. 

*  "  Upon  the  anthoritj  of  the  caeea,  and  more  particnlarl7,  of  tbat 
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And  yet  the  desired  result  in  Newborgh  v.  Newborgh, 
defeated  on  the  tirst  couteotiOD,  was  at  last  accomplifihed 
.ID  the  House  of  Lords  merely  by  oonstruction.'  It  might, 
therefore,  with  entire  consiBtency,  have  tamed  oat,  when 
Miller  t>.  Travers  came  to  be  thoroughly  canvassed  on  the 
question  of  construction,  that  a  contrary  result  should  be 
reached;  just  as  it  did  turn  out  that  way  in  Newburgh  v. 
ITewbu^h.  In  other  words,  the  case  in  reality  is  not  an 
authority  on  the  question  of  construction,  or  the  use  of 
extrinsic  facts  in  aid  of  construction.* 

14.  The  opinion  in  Miller  v.  Travers  does,  however,  in 
a  confusing  way,  talk  of  oonstruotion,  and  one  remark  calls 
for  observation  at  this  point.  The  Chief  Justice,  alter 
saying  that  a  difflcully  or  ambiguity  introduced  by  extrinsio 
evidence  may  be  removed  by  farther  evidence  upon  the 
same  subject,  adds  that  this  use  of  extrinsio  evidence  ia 
limited  to  two  classes  of  cases,  neither  of  which  includes 
the  present:  "But  the  oases  to  which  this  constnictioQ 
applies  will  be  found  to  range  themselves  into  two  sepa- 
rate classes,  distinguishable  from  each  other,  and  to 
neither  of  which  can  the  present  case  be  referred.  The 
first  class  is,  where  the  description  of  the  thing  devised, 
or  of  the  devisee,  is  clear  upon  the  face  of  the  will;  but 
upon  the  death  of  the  testator  it  is  found  that  there  are 
more  than  one  estate  or  subject-matter  of  devise,  or  more 
than  one  person  whose  description  follows  out  and  fills 
the  words  used  in  the  will.  As  where  the  testator  devises 
his  manor  of  Dale,  and  at  his  death  it  is  found  that  he  has 
two  manors  of  that  name.  South  Dale  and  North  Dale;  or 
where  a  man  devises  to  his  sod  John,  and  he  has  two  sons 
of  that  name.  In  each  of  these  cases  respectively  parol 
which  il  laM  referrad  to,"  wajw  lindal,  C.  J.,  in  S  Biog.  144,  referring  to 
Newbnigh  D.  Newburgh. 

>  "Tb«  oiniation,"  uji  Sngdcn,  "wat  mpplied  hf  conrtrnction,  and 
the  will  was  nippDrud  jiuC  aa  if  there  hod  been  no  inittake."  Iaw  of 
Prop.  307 ;  a.  o.  Thaver's  Cang  oa  Eridence,  847 ;  knd  on  appeal,  931. 

*  And  ;et  aee  Lord  Broagham'i  h<gh  commeudMioiL  «f  (be  cua  ia 
Uoftja  V.  UoatTn,  S  H.  L.  C.  168  (ISM). 
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eridence  is  admisaible  to  show  which  manor  was  intended 
to  pasSi  and  which  son  was  intended  to  take.  Bac.  Max. 
23;  Hob.  Xlep.  32;  Edward  Altham's  Case,  8  Bep.  1B5. 
The  other  class  of  q^es  is  that  in  which  the  description 
contained  in  the  will  of  the  thing  intended  to  be  devised, 
or  of  the  person  who  is  intended  to  take,  is  true  in  part, 
bat  not  true  in  every  particular.  As  where  an  estate  is 
devised  called  A,  and  is  described  as  in  the  occupation  of 
B,  and  it  is  found,  that  thoogh  there  is  an  estate  called 
A,  yet  the  whole  is  not  in  B's  occupation;  or  where  an 
estate  is  devised  to  a  person  whose  surname  or  Christian 
name  is  mistaken;  or  whose  description  is  imperfeot  or 
inaocuiate ;  in  which  latter  class  of  cases  parol  evidence  is 
admissible  to  show  what  estate  was  intended  to  pass,  and 
who  was  the  devisee  intended  to  take,  provided  there  is 
sufficient  indication  of  intention  appearing  on  the  face  of 
the  will  to  justify  the  application  of  the  evidence."  > 

Here  we  see  again  the  recognition  of  that  ancient  case 
of  the  two  or  more  persons  or  things  of  the  same  name, 
which  could  not  be  overlooked,  because  it  had  been  recog- 
nized in  our  books  for  centuries;  and  also,  the  old  familiar 
recognition  of  another  case  assimilated  with  that,  as  if 
governed  by  a  common  principle,  — namely,  that  of  two  or 
more  objects,  persons,  or  things,  to  neither  of  which  does 
the  description  accurately  apply,  but  where  either  might 
answer  the  call  if  it  stood  alone.  The  common  quality 
here  is  described  by  saying  that  there  is  a  latent  ambigu- 
ity, disclosed  by  extrinsic  circumstances:  Being  thus  dis- 
closed, they  say,  it  may  be  in  like  manner  removed;  and 
it  is  allowed  thus  to  be  removed  "from  the  necessity  of 
the  case."*  While  to  this  extent  extrinsic  facts  were 
,  allowed  to  "supplement  the  evidence  of  the  will  itself  and 
the  terms  of  the  will  itself  as  to  the  testator's  intention,"  * 
beyond  these  limits  it  was  said  here,  as  in  earlier  cases, 

1  8  BiDg.  S44,  It'lS. 

*  Doe  d.  Chichestei  tr.  Ozeoden,  4  Dow,  69. 

■  Lord  BukU,  C.  J.,  in  /»  n  StepbentoD,  7&  L.  T.  B.  493, 496  |1S97| 
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yoa  could  not  go.  In  saying  this,  it  will  be  observed,  no 
discriroination  was  made  between  direct  statements  of  in- 
tention and  any  other  evidence.  Of  comae  in  tbat  onter 
legion  where  aU  extrinsic  matter  was  condemned  there  was 
no  good  and  bad;  but  within  the  region  where  extrinsic 
matter  was  available  in  aid  of  construction,  this  same  lack 
of  discrimination  was  found,  and  it  had  tended  to  create  a 
confused  impression  that  where  any  extrinsic  evidence  was 
admissible  all  was  equally  admissible.  Wigram's  book  cor- 
rected that;  and  although  the  judges  in  Miller  o.  Travers 
had  profited  little  by  this  book,  if  they  ever  heard  of  it, 
the  doctrine  was  soon  clearly  and  permanently  recognized 
in  the  cases.' 

IS.  With  thb  discrimination  clearly  made,  and  the 
rec(^nition  of  the  narrow  restriction  thus  put  npon  the 
use  of  direct  extrinsic  statements  of  intention,  room  was 
left  for  a  juster  and  more  liberal  view  of  the  use  of  ex- 
trinsic facts,  generally,  in  aid  of  construction.  The  main 
features  of  this  new  gospel  were  truly  set  out  by  Wigram; 
but  he  was  a  pioneer;  he  was  hampered  by  the  supposed 
necessity  of  so  distinguishing  the  older  cases  as  not  to 
seem  to  set  them  wholly  aside;  and  it  may  be  that  he  saw 
some  points  less  clearly  than  his  successors,  who,  in  their 
studies  of  the  subject,  had  been  emancipated  by  him,  and 
had  begun  where  he  left  off.  While  his  phraseology  con- 
demned all  "evidence  of  intention,"  unless  where  direct 
statements  of  intention  were  allowed,  those  who  came 
after  him  could  plainly  and  openly  recognize  that  much  of 
the  allowable  use  of  ordinary  extrinsic  facts  did,  in  fact, 
go  directly  to  that  point.  While  he  found  the  use  of  direct 
statements  of  intention  in  any  case  difficult  to  support, 
they  were  able  to  find  it  always  logically  good;  and  only 
excluded,  in  general,  on  grounds  of  policy;  and  while  he 

I  E.  g.  Doe  d.  Gord  v.  Needs.  3  M.  &  W.  139  (I83S),  and  T>oe  d.  Hio- 
ttKkM  t>.  Hiacocki,  5  H.  &  W.  363  (1839),  CharUr  v.  Chuter,  L.  R.  7 
B.  L.  364  (1B74),  that  it  wm  only  in  the  one  case  of  equivocation  that 
direct  itatementB  ol  intention  coold  be  lued. 
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laid  down  with  ezeessiTe  strictness  the  jnat  prinoiple  that, 
in  general,  the  natural  and  ordinary  meaning  of  words 
should  be  given  to  them,  and  so  their  technical  meaning, 
when  they  hare  any,  they  were  able,  and  the  cooite  in  a 
fair  degree  have  gradually  become  able,  to  apply  the  prin- 
ciple in  a  more  liberal  manner.  Wigram  had  put  it,  in 
his  second  proposition,  that  if  the  context  of  a  will  allows 
it,  and  if  the  strict  and  primary  sense  of  the  words  is 
letuiiU  with  reference  to  extrinsic  circumstances,  it  is  ^n 
inflexible  role  of  oonstroction  that  they  shall  be  inter- 
preted ia  that  sense  and  no  other.  And  again,*  that 
"in  cases  in  which  the  meaning  of  the  words  is  either 
settled  by  decision,  or  clear  upon  the  will  itself,  and  in 
wbiob  the  facta  of  the  case  do  not  necessarily  exclude  the 
sapposition  that  the  words  were  used  in  their  decided  or 
apparent  sense,  the  second  proposition,  above  stated, 
leaves  nothing  to  the  discretion  of  a  court;  and  exposition, 
in  the  strict  obaerrance  of  that  proposition,  is  safe  against 
the  inroads  of  conjecture."  ■  Thirty  years  later  Hawkins* 
laid  down  the  main  proposition,  in  this  more  libetal  form, 
namely,  that  "the  words  and  expressions  used  are  to  be 
taken  in  their  ordinary,  proper,  and  grammatical  sense;  ^ 
unless  upon  so  reading  them  in  connection  with  the  entire 
will,  or  upon  applying  them  to  the  facts  of  the  case,  an 
ambiguity  or  difficulty  of  construction,  in  the  opinion  of 
the  court,  arises,  in  which  case  the  primary  meaning  of  the 
words  may  be  modified  ...  so  far  as  to  remove  or  avoid 
the  difficulty  or  ambiguity,  but  no  further." 
Certainly,  however,  Wigram's  little  book,  in  1831,  went 

>  PL  1S8. 

'  "  The  coDrt  U  bonud  to  conatriie  ths  wordi  of  the  will  In  their  strict 
and  primaty  MOM onleea  tbedrcnmitanceaof  the  cue  exclude  thateenN; 
■ad  the  ooort  b  not  at  liberty  to  eonitme  the  mirda  in  any  Mcoadaij 
wnae,  only  becaoM  the  atate  of  the  property  or  other  extnnilc  drcnm- 
ftaoeea  may  make  it  in  the  highest  decree  probable  that  the  words  wer« 
nsed  in  sneh  aecondary  sent*."  Per  Wigram,  Y.  C,  In  Bayer  i>.  Sayer, 
7  Hare,  377,  asi  (1848). 

*  Win*,  I. 
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far  to  cleat  up  the  eonfnsioQ  tliat  h&d  gathered  orer  the 
whole  subject.  He  was  led  to  write  it,  m  be  a»,ye  in  the 
"AdTertisement"  to  the  first  editioQ,  by  being  accident- 
ally present  at  the  hearing  of  the  case  of  Goblet  v. 
Beechey,  before  Vice-Chancellor  Leach,  in  July,  1826,  — 
a  case  of  which  he  gives  some  account  in  an  appendix. 
The  book  lacks  an  historical  exposition,  and,  as  already 
said,  it  does  not  clearly  discriminate  those  parts  of  it  whiiji 
belong  to  the  law  of  evidence  from  the  rest.  This  is  its 
great  defect.  The  cases,  also,  are  not  bo  thoroughly  ana- 
lysed, or  treated  with  so  free  a  hand,  as  might  be  wished. 
Owing,  furthermore,  to  the  use  of  an  "interpretation 
clause"  near  the  beginning,  and  to  the  use  of  the  phrase 
"evidence  to  prove  intention,"  in  a  special  sense,  his 
meaning  is  often  misconceived.  It  should  be  added  that 
his  conception  of  the  nature  of  the  whole  prooess  of  inter- 
pretation lacks  thoroughness.' 

But  whether  explicitly  stated  by  Wigram  or  not,  this 
book  brings  ont  and  stamps  upon  the  mind  of  careful  read- 
ers two  or  three  things  of  capital  importance;  1.  That 
Baoon's  maxim  is  inadequate  and  uninstructive;  2.  That 
extrinsic  expressions  of  the  writer's  intention  cannot  be 
resorted  to  in  aid  of  the  exposition  of  a  will,  except  where 
a  person  or  thing  is  described  in  terms  equally  applicable 
to  two  or  more;  and  3.  That  there  is  no  excluding  rule  of 
evidence,  other  than  this,  peculiar  to  this  subject.  The 
seven  propositions  which  are  the  substance  of  the  book 
amount  to  this:  A  testator,  unless  the  text,  read  as  a 
whole,  shows  the  contrary,  presumably  uses  words  in  their 
primary  sense.  If  the  extrinsic  facts  of  the  case  allow  of 
the  words  having  this  sense,  they  must  have  it;  if  they  do 
no^  the  words  must  have  such  other  secondary  sense  as 
they  are  capable  of,  in  view  of  these  facts.  If  the  words 
are  obscure,  or  nnintelligible  to  tbe  court,  resort  may  be 
had,   in  deciphering  or  translating  them,  to  the  aid  of 

>  Wignun'a  book  •honld  be  snpplemented  bj  die  excellent  paper  «f 
Hkwkiu,  iuMtUd  infra.  Appendix  B. 
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competent  witnesses.  While,  as  regards  persons  and 
things  indicated  b^  the  testator,  and  "  ever;  other  disputed 
point  respecting  which  it  can  be  shown  that  a  knowledge 
of  extrinsic  facts  can,  in  any  way,  be  made  ancillaiy  to 
the  right  interpretation  of  a  testator's  words,"  a  conrt 
may  look  at  erery  extrinsic  fact  which  is  not  excluded  by 
the  general  roles  of  evidence,  yet  there  is  one  excluding 
rule  of  evidence,  namely,  that  not  even  to  save  a  will  from 
being  void  for  uncertainty  can  "evidence  to  prove  inten- 
tion itself  "  be  received,  unless  in  the  case  of  equivocation ; 
namely,  where  a  person  or  thing  ia  described  in  terms 
applicable,  equally,  to  more  than  one. 

And  ttiia,  it  is  believed,  is  the  only  role  of  evidence 
included  in  the  entire  compass  of  the  so-called  parol 
evidence  rule. 
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CHAPTER  XL 

THE  "BEST  EVIDENCE "  STII.E.> 

Wk  find,  to-day,  in  our  treatises  on  eridenee,  a  role  at 
principle  to  which  is  aasi^ed  a  great,  compieheasiTe  place 
and  soope,  quite  nnpan^leled  in  thia  part  of  the  law.  It 
is  called  the  mle  of  the  Best  Evidence.  In  QreenleaPs 
treatise  on  Eridenoe,  where  he  follows,  with  a  Tariation,  an 
eatlier  writer,  it  is  the  last  of  four  great,  fnndamental 
mles  which  are  said  to  gOTem  the  production  of  testimony.* 

^  Ths  rabatance  of  thi*  chapt«i  tai  the  next  wm  read,  m  a  part  of  tbo 
Stom  LectnreB,  at  the  Iav  School  of  T&Ie  UniTsniCj-,  in  October,  1896. 
Althongh,  Bi  originally  written,  these  papen  weie  intended  nltimatelj  to 
take  their  place  here,  the  imnu^Jiate  occasion  for  which  thej  were  pi«- 
pat«d  mmt  account  for  the  mode  of  treatment.  For  naaoni  indicated 
before  (npru,  s)  t  bare  preferred  not  to  recast  them. 

*  The  Iaw  of  Evidence  [a  oonaidered  b;  Oteenleaf  ander  three  hesda. 
Fart  L  deal*  with  the  "  Battuw  and  Priudplea  of  ETldence ; "  Part  IL 
with  "  The  Itnlei  which  gorem  the  Production  of  Taatimony ; "  and  Fait 
IIL,  with  "The  InBtromenta  of  Eridence."  It  ii  Fart  II.  which coreia  the 
excladiag  mlee  and  all  the  main  body  of  the  inbject ;  and  in  opening  tfaia, 
after  a  few  general  reraarka ,  the  writer  ujt :  "  The  production  of  evidence 
to  the  jarj  is  governed  b;  certain  prindplea  which  maj  be  treated  tmder 
foQT  general  heada,  or  mlea.  The  fitat  of  these  ie,  that  the  evidence  mnat 
correspond  with  the  allega^onf  and  be  confined  to  the  point  tn  iaiue.  The 
second  is,  that  it  is  rafficient  if  the  anbstance  only  of  the  issue  be  proved. 
The  third  is,  that  the  boiden  of  proving  a  proposition,  or  issue,  liea  on 
the  par^  holding  the  afirmatlve.  And  the  fourth  tt,  that  the  beet  evi- 
dence of  which  the  caae  in  its  nature  b  anaeeptible  must  always  be  pro- 
duced." These  four  topics  ffin  name  to  the  first  four  chapters  of  I^rt 
n. ;  and  thea  the  remaining  chapters,  five  to  fifteen  tnclnsire,  entEtled 
Heanay,  etc.,  etc.,  follow,  as  if  they  were  merely  coordinate  with  what 
precedes.    Ths  tnatmentiaob«ciu«i  but  evident^  Qmealeaf  a  oonoeptian 
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Hie  first  three  lay  it  down  (1)  that  evidence  mast  be  rele- 
vant to  wliat  is  alleged  in  pleading ;  (2)  that  it  need  only 
pi'ove  the  substance  of  the  isane ;  and  (3)  that  the  burden 
of  proving  a  proposition  lies  on  him  who  affirms  it.  These 
three  rules,  however,  are  not  rales  of  evidence,  but  of 
practice,  pleading,  or  legal  reasoning.  For,  as  regards 
the  first  two,  namely,  that  the  evidence  must  be  relevant  to 
the  allegations,  and  that  it  ia  enough  to  prove  the  substance 
of  the  issue,  they  simply  sat  up  the  lists  for  the  contest, 
define  the  aims  and  limits  of  the  dispute,  and  aasert  the 
necessity  of  logical  relevancy  —  which  ia  a  matter  of  course 
in  a  rational  system.  The  rules  of  evidence  are  not  called 
into  play  until  all  this  has  been  first  ascertained.  The 
point  to  which  a  party  must  address  himself,  the  thing  that 
he  must  prove,  being  determined,  the  rales  of  evidence 
help  to  govern  the  mode  in  which  he  proceeds  to  prove  it. 
As  to  the  third  rule,  fixing  the  burden  c^  proof,  if  this 
means  the  duty  of  establishing  the  issue  by  tiie  necessary 
preponderance  of  proof,  as  contrasted  with  the  purely  de- 
fensive office  of  keeping  an  adversary  in  check,  that,  as  we 
have  already  seen,*  is  a  rale  fixing  responsibility,  in  all 
departments  of  legal  reasoning;  not  merely  in  trying  cases, 
where  alone  the  rules  of  evidence  have  place,  bat  in  agoing 
them  when  the  trial  is  over,  or  when,  aa  on  i^reed  facts, 
there  never  was  any  trial.  And  if  the  burden  of  proof 
means  the  duty  of  going  forward,  and  not  necessarily  the 
duty  of  establishing,  this  is  still  a  rule  of  praotioe  gov- 
erning the  whole  topie  of  legal  reasoning,  and  in  no  way 
peculiar  to  the  law  of  evidence.  He  who  would  apply  the 
rules  of  evidence  with  saoeess  most,  of  course,  have  these 
three  rules  oarefully  in  mind.  But  that  is  only  saying  that 
he  must  take  account  of  the  substantive  rights  and  duties, 
and  of  the  rules  of  pleading  and  procedure  pertinent  to  his 
contention,  and  that  these  must  govern  and  point  all  his 

of  thcM  flnt  foDi  tdIm  Ib  not  thit  thej  mre  co-oidinate  with  tlw  otheis 
bttt  that  the^  gorern  the  Kpplicatton  of  them  slL 
1  jAipni,  &  ix> 
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evidence.  Of  coarse  they  intist.  It  is  only  as  he  observes 
them,  that  he  is  saved  from  striking  wild. 

If,  then,  among  these  four  all-controlling  principles  there 
be  any  role  of  evidence  at  all,  it  must  be  the  fourth.  What 
is  this  rule  1  Is  there  tonlay,  in  point  of  fact,  any  rule 
of  the  Best  Evidence  which  either  comprehends,  or  subor- 
dinates and  shapes  the  application  of  all  the  rules  of  evi- 
dence 7  If  so,  what  is  it,  and  how  shall  we  state  it  ?  As  we 
find  it  laid  down,  it  runs  that  "  the  best  evidence  of  which 
the'*  case,  in  its  nature,  is  susceptible,  must  always  be 
produced." 

Greenleaf  devotes  a  chapter  to  it,'  consisting  of  sizteen 
sections.  The  last  thirteen  of  these  are  devoted  to  what 
are  called  "the  cases  which  most  frequently  call  for 
the  application  of  the  rule  .  .  .  those  which  relate  to  the 
substitution  of  oral  for  written  evidence ;  "  that  is  to  say, 
almost  all  the  chapter  is  merely  a  statement  of  the  doctrine 
that  if  one  would  prove  the  contents  of  a  writing  he  must 
produce  the  writing  or  legally  excuse  its  absence.  That 
rule,  it  will  be  observed,  is  not  regarded  as  being  itself  the 
rule  of  the  Best  Evidence,  but  only  an  instance  of  the 
application  of  it. 

What,  then,  do  we  learn  of  the  rule  itself,  this  great, 
shaping  rule,  affecting  the  prodaction  of  all  testimony  7 
We  learn  this,  that  it  is  a  rule  which  "  excludes  only 
that  evidence  which  itself  indicates  the  existence  of  more 
original  sources  of  information.  But  where  there  is  no 
sut»titution  of  evidence,  but  only  a  selection  of  weaker, 
instead  of  stronger  proofs,  or  an  omission  to  supply  all 
the  proofs  capable  of  being  produced,  the  rule  is  not 
infringed."* 

1  Vol.  L  e.  4,  M.  82  to  97  IncL 

>  Beet  83.  I  give  thereat  of  thlsMctioD  In  full;"  Afonitb  rule,  wbich 
goTerni  in  the  prodnction  of  eridence,  ii  thmt  irhich  leqctTei  tht  &ul  tm- 
denae  of  iphich  the  cote,  in  ill  natur«,  it  nueepllble.  This  rale  doee  not 
dsmuid  the  gieateit  Kmonnt  of  evidence,  which  cid  powiblj  be  given  of 
an/  Iltct ;  bnt  its  detign  i»  to  prevent  the  introdnction  ot  any,  which,  from 
the  nature  of  the  caw,  snpposei  that  better  evidence  la  in  the  poMgaiion 
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We  are  ttien  told,  in  a  few  lines  (a.  83),  that  there  are 
exceptions,  such  as  the  case  of  proving  that  official  charac- 
ter may  be  shown  by  proof  of  acting  in  the  oifice  without 
producing  a  man's  commission.  And  lastly  (s.  84)  it  is 
said  that  this  rule  divides  evidence  into  primary  and  sec- 
ondary. "Primary  evidence  is  .  .  .  the  best  evidence,  or 
that  kind  of  proof  which,  under  any  possible  circmnstanceB, 
affords  the  greatest  certainty  of  the  fact  in  question.  .  .  . 
All  evidence  falling  short  of  this,  ia  its  degree,  is  termed 
secondary,  .  .  .  Evidence  which  carries  on  its  face  no  iiw 
dication  that  better  remains  behind,  is  not  seoondary  bnt 
primary." 

This  is  the  substance  of  what  this  leading  author  aaya. 
Taylor,  in  his  book  on  Evidence,  largely  repeats  Greeuleaf. 
And  Best,  in  his  treatise,  sets  forth,  even  more  emphatically, 

of  tlM  party.  It  It  adopted  for  the  prerentiou  of  ftand ;  for  wben  it  !■ 
•pparent,  that  tho  bettet  erideDce  it  withheld,  it  ia  fur  to  prMnme,  that 
the  par^  had  tome  BiniHer  niatiT«  for  not  prodndiig  it,  and  that,  if 
offered,  hii  d«iign  ironld  he  frmtrated.  The  niJe  thus  bocomee  eMential 
to  the  pore  adminisCrstioa  of  juntice.  In  requiring  the  prodnction  of  the 
beM  evidence  applicable  to  each  paiticnlar  tact,  it  la  meant,  that  no  evi- 
dence shall  be  received,  which  i«  merely  anbetitationaTy  in  it«  nature,  ao 
long  at  the  original  evidence  can  be  had.  The  role  exclodea  only  that 
evidence,  which  itwlf  indicates  the  eiistence  of  more  original  soureei  of 
information.  Bnt  where  there  ia  no  snbrtitntion  of  evidence,  bnt  only  a 
■election  of  weaker,  instead  o(  atronger  proofs,  or  an  omiasion  to  supply 
all  the  proofs  capable  of  being  produced,  the  rule  is  not  infringed.  Thni 
a  titU  by  deed  must  be  proved  by  the  prodnction  of  the  deed  iteelf,  if  it  ia 
within  the  power  of  the  party  i  for  this  is  the  beat  evidence,  of  which  the 
ease  is  snaceptible;  and  its  non-prod  notion  would  raise  a  presumption, 
that  it  contained  some  matter  of  apparent  defeasance.  But  being  pro- 
doced,  the  eiecntion  of  tbe  deed  iteelf  may  be  proved  by  only  one  ot  the 
nibecribing  witnesses,  though  the  other  abo  is  at  hand.  And  even  the 
previooa  examination  of  a  deceased  subscribing  witneia.  If  admissible  on 
other  gronnda,  mar  anperaede  the  neoeasity  of  calling  the  aurriTor,  So, 
in  proof  or  diapioof  of  handwriting,  it  ii  utk  uecesaaiy  to  call  the  supposed 
writer  himself.  And,  even  where  it  is  necessary  to  prove  negatively,  that 
an  act  was  done  without  the  consent,  or  agaiuat  the  will  of  another,  it  is 
not,  in  general,  necessary  to  call  the  pereon,  whose  will  or  consent  ia 
denied." 
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the  gteat,  orertopping  pre-emmencfl  of  this  supposed  rale 
of  flvidenoe.  Repeating  tbe  ezpresaions  of  earlier  writers 
and  judges,  to  the  etEeot  that  "  there  i4  bat  one  general  rule 
of  evidence,  the  best  that  the  nature  of  the  case  will 
admit,"  he  adds  an  exposition  of  his  own,  not  found  else- 
where. The  true  meaning,  he  tells  us,  of  "this  fuuda- 
mental  principle  will  be  best  understood  by  considering  the 
three  chief  applications  of  it"  1.  Erideuoe  must  come 
through  proper  chaooels ;  *.  e.,  the  tribunal  must  not  go  on 
private  information,  bat  on  legal  evidence.  2.  The  evi- 
dence must  be  original  and  not  derivative;  a  principle 
which  covers  hearsay,  and  the  rule  about  proving  the  con- 
tents of  a  writing.  3.  The  evidence  most  have  an  open, 
visible,  clear  connection  with  the  fact  to  be  proved.  And 
then  Best  adds  that  "the  true  character  and  value  of  the 
important  principle  now  under  copsideration  is,  however, 
more  easily  conceived  than  deBoribed.  In  dealing  with 
natural  evidence,  he  says,  the  connection  between  the  prin- 
cipal and  evidentiary  facts  must  be  left  to  instinct;  in 
legal  evidence  this  is  replaced  by  a  sort  of  instinct  or  legal 
sense  acquired  by  practice." 

This  is  pretty  vague.  Best  limits  the  distinction  of  pri- 
mary and  secondary  evidence  to  writings,  t.  e.,  to  what 
Greenleaf  deals  with  as  the  "chief  application  "of  the  great 
rule.  And  in  truth,  when  we  talk  of  specific  rales  of 
evidence,  this  one,  which  requires  the  production  of  the 
original  document,  seems  to  be  about  all  there  is  left  of  the 
Best  Evidence  principle. 

If  that  is  BO,  it  would  be  wise  to  drop  the  expression,  as 
a  name  for  any  definite  rule  of  exclusion,  since  the  rule 
just  referred  to  has  its  own  sufioieDt  name  and  place.  The 
Ti^eness  and  generality  of  the  aoeounts  given  by  Greenleaf 
and  Best  will  be  noticed.  It  eeems  plain  that  these  writers 
are  trying,  what  Gilbert  vainly  tried  before  them,  namely,  to 
reduce  to  the  tangible  form  of  an  excluding  rule  what  the 
older  judges  had  put  forward  as  a  shaping  principle.  Any 
exdu^g  role  of  evidence  tends  necessarily  to  sharpness  oS 
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definition :  it  U  by  its  nature  unfitted  for  that  lai^  function 
which  ia  assigned,  on  paper,  to  the  Best  Evideuoe  principle. 
In  point  of  fact,  the  rule  against  anbstitntionary  evidence 
is  one  of  narrow  operation.  The  langu^e  of  our  law  writ- 
ers comes  from  an  attempt  to  keep  alive  a  phrase  that  has 
lost  its  original  meaning  and  sarrired  its  old  function. 

Let  na  look  at  the  history  of  the  matter.  How  did  this 
rule  of  the  Beet  Evidence  originate  7  what  was  its  mean- 
ing 7  and  what  has  been  its  development  7 

The  phrase  first  spears  in  our  cases,  I  believe,  after  the 
English  revolution,  in  C.  J.  Holt's-  time.  That  ia  an  early 
period  for  anything  like  a  rule  of  evidence,  properly  ao 
called.  Such  rules  could  not  well  come  into  prominence, 
or  be  much  insisted  on,  while  the  jury  were  allowed  to  find 
verdicts  on  their  own  knowledge ;  and  that  power  of  the 
jury  had  been  elaborately  asserted  as  a  leading  ground  of 
the  jndgment  in  Bushell's  oase  in  1670,  by  Yaaghan,  G.  J., 
speaking  for  the  court.  Finding  the  rnle,  then,  at  the  end 
of  the  seventeenth  century,  let  na  trace  it  down,  not  too 
minutely.  In  the  year  1699-1700,  in  Ford  v.  Hopkins,* 
in  allowing  a  goldsmith's  note  aa  evidence  against  a  stranger 
of  the  fact  that  the  goldsmith  had  received  money,  Holt, 
C.  J.,  said  that  they  must  take  notice  of  the  usages  of 
trade  ;  "the  beet  proof  that  the  nature  of  tite  thing  will 
afford  is  only  required."  This  is  the  earliest  instance  of 
the  use  of  the  phrase  that  I  remember.  This  or  its  syn- 
onyms ia  repeatedly  used  by  Holt  and  others.  In  1701 
oonnael  argue  that  oertfdn  evidence  is  "not  good,  because 
not  the  best  the  nature  of  the  thing  will  bear,  but  only  cir* 
comstantial."  Holt,  G.  J.,  overruled  this  contention.  Again, 
in  1709,*  on  a  question  of  proving  the  contents  of  papers 
aent  over  from  Ireland,  by  a  deposition,  or  by  a  witness 
who  had  gone  to  Ireland  and  verified  the  copy,  it  was 
a^ued  that  "the  best  evidence  that  can  be  had  must  be 

'  1  Sklk.  183.    It  will  bB  remembeied  thM  monej  OMd  Co  b«  depo«it«d 
with  gokUmftha,  uid  tbair  nAaa  tkken  u  eridence  of  ths  depofiL 
*  Altham  n.  An^eMS,  11  UmL  SIO. 
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given."    The  deposition  was  held  good.    Holt,  C.  J :    "  Th« 
law  leqnires  the  best  eridenoe  that  can  be  had.  .  ,  .  Bat   . 
this  lule  must  be  interpreted  with  reference  to  the  witness 
deposing ; "  his  affidavit  is  not  good  if  he  is  here ;  but  if 
absent  his  deposition  m&j  be  good. 

The  phrase  now  became  familiar,  and  it  oontinned  to  hold 
a  great  place  throughout  the  eighteenth  centur;.  Chief 
BaroD  Gilbert  introduoed  the  expression  into  his  book  on 
Evidence,  and  recognized  the  rule  which  leqoires  of  a  par^ 
the  best  evidence  that  he  can  prodace,  as  the  chief  rale  of 
the  whole  subject.  This  book  was  written  at  some  time 
before  1726,  for  that  was  the  date  of  Qilberf  s  death ;  and 
it  was  not  only  the  first  text-book  on  the  subject,  of  any 
importance,  but  it  held  its  place  to  the  and  of  the  century 
as  the  great  authority.  It  is  said  in  Oilberf  B  book '  that 
"  the  first,  therefore,  and  most  signal  rule  in  relation  to  evi- 
dence is  this,  that  a  man  must  have  the  utmost  evidence 
the  nature  of  the  fact  is  capable  of.  .  .  .  The  true  meanii^ 
of  the  rule  of  law  that  requires  the  greatest  evidence  that 
the  nature  of  the  thing  is  capable  of  is  this,  that  so  soeh 
evidence  shall  be  brought  which  ex  nattira  ret  supposes  still 
a  greater  evidence  behind  iu  the  parties'  own  possession 
and  power."  Why  did  be  not  prodace  the  better  evidence  ? 
he  asks ;  and  he  illustrates  by  what  was  always  the  stock 
example,  the  case  of  offering  "a  copy  of  a  deed  or  will 
where  ha  ought  to  produce  the  original." 

This  principle  is  the  test  throughout  the  book.  Some- 
times we  are  told  that  it  is  enough  if  a  party  offer  the  best 
evidence  that  he  can.  If  a  witness  fall  sick  by  the  way, 
his  deposition  may  be  used,  "for,  in  this  case,  the  deposi- 
tion is  the  best  evidence  that  possibly  can  be  had,  and  that 
answers  what  the  law  requires."  That  remark  carries  an 
important  suggestion ;  it  is  a  geDeralization  of  Holt's  doo- 
trine  in  1709,  and  adds  to  the  rule  of  the  best  evidence 
an  aspect  of  indulgence,  by  limiting  the  operation  of  its 
excluding  quality.  The  rule  becomes  now  this :  a  party  must 
>  aded.  4,  IS-17. 
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bring  the  best  evidenoe  that  be  can ;  and  if  he  does  this  it 
ia  enough.  Such  a  rule  as  that  voold  have  admitted  hear- 
say, if  a  witceas  had  died.  In  Bacon's  Abridgmeot,  first 
pnblished  in  1736,  we  are  told  that  "It  seems  in  regard  to 
evidenoe  to  be  an  nnooutestable  mle  that  the  party  who 
is  to  prove  any  fact,  moat  do  it  by  the  highest  evidenee 
the  nature  of  the  thing  is  capable  of."  And  in  a  book  of 
very  extensive  vc^ue,  Boiler's  Nisi  Prius,'  this  mle  fignt«d 
as  "  the  first  general  mle  of  evidenoe,"  and  Gilbert's  language 
was  repeated. 

Blackstone,  also,  in  1768,  and  in  all  the  editions  of  his 
Commentaries,  followed  Gilbert  "  The  one  general  mle," 
he  said,  "  that  mna  through  all  the  doctrine  of  trials  is  this, 
that  the  best  evidence  the  nature  of  the  case  will  admit  of 
shall  always  be  required,  if  possible  to  be  had  ;  but  if  not 
possible,  then  the  beat  evidence  that  can  be  had  shall  be  al- 
lowed." For,  he  added,  if  there  be  better  evidenoe,  not  pro- 
ducing it  raises  a  presumption  of  falsehood  and  concealment.* 

The  courts  also  were  using  the  same  and  even  mora 
emphatic  language.  In  1740,*  Lord  Hardwioke  declared 
tiiat  "  the  mle  of  evidence  is  that  the  best  evidence  that 
the  cironmstances  of  the  caae  will  allow  must  be  given. 
There  ia  no  rule  of  evidence  to  be  laid  down  in  this  court 
but  a  reasonable  one,  such  as  the  nature  of  the  thing  to  be 
proved  will  admit  of."  And  in  1792  *  Lord  Loughborough 
said  "  that  all  common-law  courts  ought  to  proceed  upon 
the  general  mle,  namely,  the  best  evidences  that  the  nature 
of  the  case  will  admit,  I  perfectly  agree."  But  the  great, 
coDspicuona  instance  in  which  this  doctrine  was  asserted 
and  applied  was  in  the  famous  and  historical  case  of 
Omichund  v.  Barker,  in  1744,  growing  out  of  the  extension 

I  Origtnallf  pnbUabed  at  BaChnnt  on  Triala  In  ITBO.  Buhont  wm 
Bnller'a  nude. 

*  Com.  iii.  368. 

■  UeweUin  b.  MttckwoHh,  3  Atk.  10 ;  Tilllen  v.  Vmien,  ib.  71.  And 
he  affinned  that  tli«  rales  of  evideDca  at  Ikw  and  in  eqnitj  were  tha 
■ame.    3  Vet.  38. 

*  Gnot  B.  Oonld,  i  H.  BI.  p.  104. 
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of  British  commerce  in  India,  where  the  question  waa  on 
reoeiTing  in  an  iEngliah  court  the  testimony  of  a  native 
heathen  Hindoo,  taken  in  India,  on  an  oath  conformed  to 
the  usages  of  his  religion.  In  this  case,  Willes,  J.,*  resorted 
to  this  rule,  and  Lord  Haidwioke,  sitting  as  Chancellor,  with 
great  emphasis  *  said :  **  The  judges  and  sages  of  the  law 
hare  laid  it  down  that  there  is  but  one  geneial  rule  of 
eTtdeooe,  the  best  that  the  nature  of  the  ease  will  allow. 
...  It  is  a  common  natural  presamptloa  that  persona  o£ 
the  Qentoo  religion  should  be  principally  apprised  of  facta 
and  transaotions  in  their  own  country."  And  so  he  found 
a  "presumed  necessity." 

Fiftry  years  later  these  remarks  of  Lord  Hardwicke  were 
resorted  to  by  Burke,  in  attacking  what  he  regarded  as  the 
too  great  strictness  of  the  Lords  in  limiting  the  testimony 
at  the  trial  of  the  impeachment  of  Warren  Hastings.  In 
1794,  in  his  Aeport  on  the  Lords'  Journal,  Burke  dealt  with 
the  matter  in  this  resounding  declaration : *  "At  length 
Lord  Hardwicke,  in  one  of  the  cases  the  most  solemnly 
a^^ed  that  has  been  in  man's  memory,  with  the  aid  of  the 
greatest  learning  at  the  bar,  and  with  the  aid  of  all  the 
learning  on  the  bench,  both  bench  and  bar  being  then  sup- 
plied with  men  of  the  first  form,  declared  from  the  bench, 
and  in  concurrence  with  the  rest  of  the  judges  and  with  the 
most  learned  of  the  long  robe,  the  able  counsel  on  the  side 
of  the  old  restrictive  principles  making  no  reclamation, 
*that  the  judges  and  sages  of  the  law  have  laid  it  down 
that  there  is  but  ONE ,  general  rule  of  evidence,  —  th« 
beat  that  tha  natvro  of  the  ease  toill  admit.'  This,  then," 
added  Burke,  "the  master  rule  that  governs  all  the  sub- 
ordinate rules,  does,  in  reality,  subject  itself  and  its  own 
virtue  and  authority  to  the  nature  of  the  eaee,  and  leaves 
no  rule  at  all  of  an  independent  abstract  and  substantive 
quality." 

»  WillM  Bop.  p.  5S0.  ■  I  Atk.  p.«. 

■  Wurki  of  Buke  (EJttle  &  Biowu'i  ed.),  zL  77 ;  TlutTv'i  Cwm  on 
Eridence,  73S. 
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This  perfeetlj  nataral  iDterpretation  of  Lord  Hatd- 
wicke's  Btatementf  made  by  &  great  Btatesman  on  a  COD- 
spionotu  oocaaton  was  indeed  a  atartUng  outcome  of  this 
doctrine  of  the  Best  Evidenoe.  It  was  thuB  tnmed  into 
a  Bolrent  of  all  the  other  rules  that  had  been  forming; 
and  then,  itself  was  diBSolred.  Whaterer  was  peooliar  in 
the  English  law  of  evidence  here  of  a  sadden  vanished ;  and 
all  was  rodnoed  to  the  condition  of  the  oontinental  law,  that 
system  where  the  jury  had  not  surrired,  and  where  no  law 
of  evidence  had  grown  up,^  Burke's  sharp  attack  upon  the 
procedure  of  the  Lords  soon  led  to  something  that  helped  to 
clear  the  air.  His  urgent  insistence,  dnring  the  Hastings 
case,  that  the  House  of  Lords  was  not  rigidly  bound,  in 
impeachment  trials,  by  the  roles  of  evidence  which  gov- 
erned the  ordinary  law  courts,  was  sharply  controverted  by 
Edward  Christian,  in  1792,  in  a  pamphlet  which  was  his 
first  legal  publication.  He  was  then  teaching  law  at  Cam- 
bridge, where  nine  years  later  be  became  the  first  Downing 
Frofessor  of  the  laws  of  England,  a  chair  now  honored  by 

'  Burke  wu  not  a  1swj«r.  Be  hegan  the  ttady  of  Ikw,  bat  aooa  abao- 
doned  it.  It  maj  bdp  to  moderate  onr  miprtM  at  inch  a  devlaiaEioQ  aa 
thli,  U  we  lenwinber  that  at  the  period  when  it  waa  made,  the  English 
law  at  erideacA,  proper!;  to  called,  had  emerged  but  little  out  of  the  nin 
prit  eonrts.  Sir  Jamet  Stephen,  writing  in  ISS5  (NDocomar  and  Impe;, 
L  III  u.].  cemarlu,  "After  much  etadj  of  the  law  of  evidence  my  opinion 
la  that  the  greater  part  of  the  pi«»ent  law  came  into  definite  existence, 
after  being  for  an  nnaacertainable  period  the  practice  of  the  courts  (dif- 
fering bj  the  waj  to  aome  extent  on  different  dicnits),  jmit  about  one 
hundred  jears  ago."  Stephen  was  a  liher  of  paradox ;  but  there  is  some 
sabataotial  tmth  in  this  remark.  To  be  snre  we  find  Lord  Kenjon  saj'iDg 
in  IT90  (R.  V.  Eriawen,  3  T.  R.  T07),  in  holding,  where  he  was  one  of  an 
evenlj  dirided  oonrt,  that  a  sworn  statement,  before  Jnatices,  of  one  now 
insane  and  so  unable  to  testify,  eonid  not  be  raceiTed,  — that "  the  mlea 
of  eridenee  .  .  .  hare  been  matured  bj  the  wisdom  of  ages,  and  an  now 
revered  from  their  antiqnit;,"  etc.  In  comparing  that  statement  with 
Stephen's,  a  ceotnry  later,  all  depends  on  what  Is  meant  when  jo"  speak 
of  the  rnlea,  or  law,  of  evidence.  Lord  KeuTOn  donbtlM*  inclnded  those 
nnmeroQs  BKclnsions  of  evidence,  running  far  back  into  the  Tear  Booka, 
which  go  upon  grounds  of  substantive  law  and  pleading,  and  bold  thai 
what  is  oOered  does  not  maintain  the  issne. 
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the  learning  and  Bcoomplisbmentg  of  Professor  Maitland. 
Burke,  in  the  Hoose  of  Commons,  in  the  same  year,  replied 
to  the  positions  of  Chrietian ;  whereupon  the  latter  wrote 
what  he  called  a  "Dissertation  npon  Evidenoe  before  the 
House  of  Lords."  Although  written  in  1792,  this  was  not 
published  until  1820,  at  a  time  when  the  proceedings  of  the 
Lords,  on  oocaeion  of  the  purely  legislative  question  of 
passing  a  bill  of  paine  and  penalties  against  Queen  Caroline, 
called  out  from  Professor  Christian  a  further  brief  paper 
maintaining  the  same  doctrine  as  applicable  to  those  pro- 
ceedings, and  thus  led  to  the  printing  of  the  whole  work. 
In  this  dissertation,  thus  appearing  to  have  been  written  in 
1792,  Christian  introduces  a  passage  about  the  Best  Evi- 
denoe,  afterwards  preserved  in  his  notes  to  the  twelfth 
edition  of  Blackstone,  in  1794,  the  year  in  which  Burke's 
Report  on  the  Iiords'  Journal  is  dated.  At  the  passage 
about  the  Beat  Evidence,  in  Blackstone's  third  rolame, 
which  I  have  already  quoted,^  Christian  adds  the  note  above 
mentioned,  drawn  from  his  previous  answer  to  Barka: 
"No  rule  of  law,"  he  says,  "  is  more  frequently  cited  and 
mote  generally  misooneeived  than  this.  It  is  certainly 
true  when  rightly  understood ;  but  it  is  very  limited  in  its 
extent  and  application.  It  signifies  nothing  more  than 
that,  if  the  best  legal  evidence  cannot  possibly  be  produced, 
the  next  best  legal  evidence  shall  be  admitted.  Evidence 
may  be  divided  into  primary  and  secondary;  and  the 
secondary  evidence  is  as  accnrately  defined  by  the  law  as 
the  primary.  But  in  general  the  want  of  better  evidence 
can  never  justify  the  admission  of  hearsay,  interested  wit- 
nesses, copies  of  copies,  etc.  Where  there  ate  exceptions 
to  general  rules,  these  exceptions  are  as  much  recognized 
by  the  law  as  the  general  rule ;  and  where  boundaries  and 
limits  are  established  by  the  law  for  every  case  that  can 
possibly  occur,  it  is  immaterial  what  we  call  the  rule  and 
what  the  exception." 

These  keen  observations,  although  attributing  to  the  mlea 
1  Svpra,  4S1. 
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of  evidence,  rightly  so  called,  much  too  gnat  an  elaboration 
and  completeness,  neverthelesB  went  to  the  root  of  this 
matter.  An  old  principle  which  had  serred  a  usefal  par- 
pose  for  the  century  while  rules  of  evidence  had  been  form- 
ing and  were  being  applied,  to  an  extent  never  before 
known,  while  the  practice  of  granting  new  trials  for  the 
jury's  disregard  of  evidence  had  been  developiDg,  and  judi- 
cial control  over  evidence  had  been  greatly  extended,— 
this  old  principle,  this  convenient,  rough  test,  had  survived 
its  usefuloeas.  A.  crop  of  apeoifio  roles  and  exceptions  to 
rules  had  been  sprouting,  and  'hardening  into  an  indepen- 
dent growth.  It  had  become  perfectly  true  that  in  many 
oases  it  made  no  difference  whatever  whether  a  man  offered 
the  best  evidence  that  he  could  or  not,  —  the  best  evidence 
that  the  nature  of  the  case  admitted,  the  best  ex  natura  rei, 
as  some  judges  said,  or  the  best,  rebtu  Ho  atantibui,  as 
others  said ;  -~-  none  the  less  it  was,  in  many  cases,  rejected. 
The  two  or  three  great  specific  and  typical  doctrines,  indeed, 
that  had  been  seized  t^>on  and  generalized  into  this  dogma 
of  the  Best  Evidence,  remained;  the  doctrioes  that  deposi- 
tdons  of  witnesses  could  not  be  produced  to  a  jury,  if  the 
witness  himself  oould  he  produced ;  that  writings  by  which 
a  jury  was  to  be  informed,  must  be  submitted  to  their 
inspection  if  possible;  that  the  witnesses  to  an  attested 
document  must  be  produced  if  they  could  be  had.  But  all 
these  doctrines  had  a  footing  and  characteristioe  of  their 
own,  and  each  was  working  out  its  own  discrimioatioDs  and 
its  own  exceptions.  The  rule,  itself  of  the  Best  Evidence, 
in  its  twofold  aspect,  —  (1)  that  every  man  must  bring  the 
best  evidence  that  he  ooold,  and  (2)  that  the  best  he  could 
should  be  received,  — was  no  longer  fit  to  serve  any  purpose 
as  a  working  rule  of  exclusion.  Its  cootlnued  life,  if  life 
it  was  to  have,  must  be  that  of  a  large  principle  to  aid  the 
judges  in  time  to  come  in  justly  shaping  the  development  of 
the  existing  rules  of  evidence,  and  in  marking  out  the  lines 
on  which  the  reform  of  these  rules  might  safely  be  coO' 
ducted  at  the  hands  of  the  judiciary. 
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Bnt  the  saguioiu  obeerratioiu  of  Christian  vera  little 
heeded ;  they  were  probably  little  known.  We  find  Lord 
Eenyon,  at  »tn  prnu,  in  1797,  holding  that  in  determining 
the  conformity  of  a  bushel  meaanre  to  the  legnlar  standard, 
the  boshel  meaanre  itself  most  be  piodnoed.  "The  best 
evidence  the  nature  of  the  case  vonld  admit  of  was  a  pro- 
duction of  both  meastires  in  oourt,  and  a  oomparison  of 
them  before  the  jniy."*  And  this  doctrine,  as  applicable  to 
everything,  waa  actually  laid  down  in  a  treatise  in  1820,  aa 
a  general  principle  of  the  English  law.*  "  Aa  the  evidence 
of  sense,"  the  writer  says,  "is  undoubtedly  the  most  per- 
fect by  which  tiiat  knowledge  can  be  obtained,  so,  if  the 
person  or  otqect  can  be  brought  into  the  presence  of  the 
court,  no  inferior  evidence  shall  be  admitted."  In  reali^ 
no  such  application  of  the  principle  was  established  in  the 
English  law ;  and  this  doctrine  that  the  Best  Evidence  rule 
applies  to  tilings,  has  been  emphatically  repudiated  by  the 
odtirts.'  Of  course  I  am  speaking  of  definite  roles  of  exclu- 
sion; not  of  arguments  as  to  the  moral  weight  of  what  ia 
received.  Again  in  1802,  in  a  famous  case  involving  aveiy 
large  sum  of  money,  where  the  plaintifTs  witness  had  died, 
and  the  only  other  person  directly  cognizant  of  the  facta 
was  the  defendant's  ^^nt;  aud  where  the  plaintiff,  wishing, 
naturally,  to  avoid  calling  tiie  adversary's  man  as  a  witness, 
rested  his  case  on  a  variety  of  circumstances  tending  to 
prove  it,  the  Court  of  King's  Bench  nonsuited  him.  Lord 
Ellenborough  said :  "  The  best  evidence  should  have  been 
given  of  which  the  nature  of  the  thing  was  capable.  The 
best  evidence  was  to  have  been  bad  by  calling,  iu  the 
first  instance,  upon  the  people  immediately  and  officially 
employed  in  the  delivery  and  in  the  receivit^  the  goods  on 
board.  .  .  .  And  though  the  one  of  thrae  persons  .  .  .  was 

>  Chaoto  tt.  WatMB,  PMke'a  Add.  Cu.  1S3. 

*  Olastfotd  on  Evideoce ;  originRll;  written  m  mi  article  for  the  6d)>> 
pkneDt  to  Um  Bacfcloptedui  Britanoica,  but  fonnd  too  Imig  for  that  pnr- 
poM,  and  Mparately  printed. 

*  Qneen  t.  Fianda,  L.  B.  1  a  C.  B.  118  (1ST4}:  Lucas  v.  Williams, 
H  L.  T.  Rep.  70«. 
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dead,  it  did  not  warrant  the  plaintiff  in  resorting  to  an 
inferior  and  secondary  species  of  testimony,  namely,  the  pre- 
sumption and  inference  arising  from  a  non-communica- 
tion to  other  persons  on  board,  as  long  as  the  military 
conductor,  the  other  living  witness  .  .  .  concerned  in  .  ,  . 
shipping  the  goods  on  boaid,  could  be  resorted  to."  This 
special  doctrine,  however,  has  not  been  generally  accepted, 
and  the  condemnation  of  it  by  Starkie,  and  Phillips  and 
Amos,  in  their  treatises,  no  doubt  truly  represents  the  law. 

But  as  regards  the  main  rnle  of  the  Best  Evidence,  in 
its  general  application,  the  text-books  which  followed  Gil- 
bert, beginning  with  Peake  in  1S01,  and  continuing  with  the 
leading  treatises  of  Phillips  in  1814,  Starkie  in  1824,  Green- 
leaf  in  1842,  Taylor  in  1848,  and  Best  in  1849  all  repeat  it. 
But  it  is  accompanied  now  with  so  many  explanations  and 
qualifi cations  as  to  indicate  the  need  of  some  simpler  and 
truer  statement,  which  should  exclude  any  mention  of  this 
as  a  working  rule  of  our  system.  Indeed  it  would  probably 
have  dropped  naturally  out  of  use  long  {^,  if  it  had  not 
come  to  be  a  oonrenient,  short  desoription  of  the  rule  as  to 
proving  the  contents  of  a  writing.  B«garded  as  a  general 
rnle,  the  trouble  with  it  is  that  it  is  not  true  to  the  facts, 
and  does  not  hold  out  in  its  application ;  and  in  so  far  as  it 
does  apply,  it  is  unnecessary  and  uninstruetive.  It  is 
roughly  descriptive  of  two  or  three  rules  which  have  their 
own  reasons  and  their  own  name  and  place,  and  are  well 
enough  known  without  it.  When  explained  theoretically, 
and  treated  as  a  working  rule,  it  is  restricted  to  the  situa- ' 
tion  where  the  evidence  which  is  offered  discloses,  on  its 
face,  that  there  is  something  behind  it  for  which  it  is  a  ' 
snbstitate. 

Let  us  therefore  look  at  the  Best  Evidence  rule,  in  its 
character  as  a  specific  rale  forbidding  substitutionary  evi- 
dence, t.  6.,  such  as  shows  on  Its  face  that  there  is  some- 
thing director  and  better  behind  it.  In  this  sense  it  is  a 
phrase  which  has  been  thonght  to  group  under  one  name 
at  least  three  other  specific  rules,  namely :  (1)  If  yon  would 
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iutroduce  before  a  jury  the  statements  of  a  witness,  70a 
must  produce  the  witness  in  person ;  (2)  If  you  would  intro- 
duce to  a  jury  the  contents  of  a  writing,  you  mast  produce 
the  writing  itself;  (3)  If  70a  would  prove  to  a  jury  the 
execution  of  an  attested  document,  yon  mnst  produce  the 
attesting  witnesses.  In  each  case  seoondaiy  modes  of  proof 
are  allowed  under  more  or  less  definite  ciroomatances.  In 
each  we  have  the  general  notion  of  primary  and  secondary 
evidence. 

Bat  these  three  requirements  have  not  a  common  origin, 
nor  are  they  in  fact  the  developments  of  a  common 
principle. 

What  is  the  origin,  and  what  has  been  the  shaping  in- 
fluence and  development  of  these  several  mles  7 

1.  As  regards  the  first  of  them,  which  is  at  the  bottom 
of  t^e  great  rule  against  hearsay,  we  seem  to  see  an  indica- 
tion of  its  source,  when,  some  five  oenturies  and  a  half  a^ 
the  English  Court  of  Common  Pleas  was  marking  off  the 
function  of  the  jurors  from  that  of  the  attesting  witnesses 
to  a  deed.  It  was  already,  even  in  those  days,  an  ancient 
practice,  when  the  execution  of  a  deed  was  denied,  to  sum- 
mon the  attesting  witnesses  with  the  jury  and  to  send  them 
out  to  a  joint  deliberation.'  They  were  not  regularly 
examined  in  court.  In  1349,*  one  of  these  witnesses  had 
been  sammoned  not  merely  with  the  jury,  but  on  the  jury 
panel  itself.  He  was  ousted,  and  Thorpe,  C.  J.,  said  there 
must  be  a  jury  wholly  separate  from  witnesses ;  and  wit- 
nesses can  only  be  joined  to  the  jury,  and  testify  to  them 
the  fact.  It  is  the  jury,  itself,  he  went  on,  who  render  the 
verdict,  and  not  the  witnesses ;  the  two  have  different 
oaths ;  the  witnesses  swear  to  tell  the  truth,  i.  e.,  what  the; 
see  and  hear ;  and  the  jury  to  say  the  truth  according  to 
the  beat  of  their  knowledge.  This  remark  imports  of 
course  that  conclusions  from  the  facts  in  evidence  were 
only  for  the  jury,  and  we  may  see  here  the  roots  of  the  rule 
1  Si^a,  91- 
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against  opinion  evidenoe  as  veil  as  liearaay.  This  defini- 
tion of  a  witness's  fimetioii,  as  we  hare  already  seen,  was 
a  very  old  one.  The  formula  in  the  old  law  for  a  witnesa 
was  that  he  was  to  state  what  he  had  seen  and  heard,  jucxf 
vidi  at  audivi;  de  vim  mw>  «f  avditu.^  To  state  what  some 
one  else  had  seen  and  heard,  was  the  function  of  that  some 
one  else  and  not  of  the  witness.  Each  person  must  give 
his  own  testimony.  And  accordingly  a  century  later,* 
where  an  essoiner  (i.6.,the  attorney  of  a  party  who  failed 
to  appear  in  court  at  his  regular  day,  and  who  brought 
that  person's  excuse)  undertook  to  give  as  his  principal's 
reason  that  he  was  in  the  king's  service ;  and  was  put 
under  oath,  and  then,  being  asked  if  this  were  so,  said  he 
was'  so  informed,  but  would  not  say  in  terms  that  he  was 
in  the  kingi's  servtoe,  —  !N'ewtoa,  G.  J.,  rejected  his  state- 
ment. "The  essoiner,"  he  said,  "  is  sworn,  and  is  not  will- 
ing  to  say  that  the  principal  is  in  the  service  of  the  king. 
The  statute  runs  that  the  essoiner  shall  testify  in  court 
(teatetur  in  euria) ;  but  this  is  not  testifying."  It  seems 
then  that  repeating  hearsay  was  not  regarded  as  legitimate 
testifying.  Each  perceiving  witness  must  give  bis  own 
testimony. 

There  bad  of  course  always  been  occasion  for  witnesses 
to  testify  to  the  judges  as  in  the  case  of  the  essoiuer,  just 
meutioned ;  and  for  transaction  witnesses,  e.  g.,  persons  who 
had  allowed  themselves  to  be  called  as  preappointed  wit- 
nesses to  a  sale  of  goods,  or  the  ezeoutton  of  a  deed.  These 
cases  and  others  of  the  sort  run  back  to  a  time  before  the 
days  of  juries,  and  the  practices  relating  to  them  in  the  old 
Qermanio  law  come  down  into  our  own.  Not  te»te»  .  .  . 
$oimu$,  et  oculia  nontrit  vidimut  et  heno  nebit  eognitum  eat, 
is  one  of  the  old  forms.* 

Witnesses  testifying  regularly  to  juries  had  probably  not 
yet  come  upon  the  scene  at  the  time  of  the  first  of  the 

1  Supra,  18. 

■  T.  B.  90  H.  VI  U,  IC. 
r,  Schw.  54. 
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two  cases  above  cited,  namely,  in  1349.  We  find  them,  how- 
ever, in  the  next  century.  Whenever  it  was  that  they  first 
appeared,  their  coming  was  a  very  remarkable  event  Ws 
are  to  remember  that  the  jury  themselves  were  witnesses, 
—  none  the  less  so  because  they  were  also  triers.  They 
were  the  old  community  witnesses.  To  allow  the  transao- 
tion  witnesses,  a.  g.,  witnesses  to  deeds,  to  be  added  to  them 
as  helpers  was  easily  and  very  early  done.  But  centuries 
had  to  paes  in  the  use  of  juries  before  the  idea  emerged  of 
regularly  allowing  parties  to  bring  the  ordinary  casual  wit- 
ness to  testify  to  these  other  witnesses,  the  jury.  It  was 
very  long  indeed  before  the  hint  which  the  case  of  trans- 
action witnesses  was  forever  making  was  taken.  When  it 
was  taken,  and  when  witnesses  came  to  testify  freely  in 
public  to  the  jnry, — certainly  not  lat«r  than  Fortescue'a 
time,  In  the  fifteenth  century,  —  they  came  in  under  the  old 
notion  and  definition  of  a  witness.  He  was  one  who  testis 
fied  quod  vidi  et  oMdivi  —  what  he  had  seen  and  heard. 
That  excluded  hearsay.  The  existence  of  juries  and  the 
necessity  of  discriminating  the  office  of  a  witness  from  that 
of  a  jnror,  drew  attention  to  the  fact  that  the  witness  to 
any  particular  thing,  being  one  who  spoke  to  the  fact  that 
he  had  seen  and  heard  that  thing,  or,  as  Vanghan,  G.  J., 
said,  in  1670,'  "  generally,  or  more  largely,  to  what  hath 
fallen  under  his  senses,"  contributes  to  a  jury's  knowledge, 
just  this  and  no  more.  'All  the  rest  they  themselves  were 
to  furnish,  such  as  general  knowledge,  hearsay,  their  own 
private  knowledge,  including  hearsay  and  inferences  from 
it,  and  the  reasoning  and  concluBione  involved  in  compare 
ing  and  digesting  all  that  they  knew  or  had  heard  from 
others.  Afterwards,  as  the  scope  of  the  jury's  function 
narrowed  and  they  became  merely  judges  on  what  was 
furnished  them  by  witnesses,  the  original  discrimination 
between  the  jury  and  the  witness  lost  its  old  application, 
and  had  a  new  form.  Now  the  contrast  was  between  wit- 
nesses,  and  a  jury  who  were  judges,  knowing  nothing  of  the 
fact. 

1  Buhea'a  ewe,  Vangluui,  139. 
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The  objection  of  hearsay,  then,  goes,  fundamentaUy,  to 
the  point  that  something  which  should  come  through  an 
original  witness  is  sought  to  be  put  in  at  second  hand,  by 
one  to  whom  it  has  been  told,  one  who  is  not  a  witness 
properly  speaking,  who  did  not  perceive  it  and  cannot 
therefore  testify  to  it,  but  only  to  the  fact  that  somebody 
said  so.  It  would  operate  to  nullify  the  requirement  that 
witnesses  should  personally  appear  and  testify  publicly  in 
court,  if  the  statements  of  the  original  peroelTor  could  be 
got  in  through  another  person ;  and  it  was  always  the  rule 
that  witnesses  should  thus  publicly  appear  and  testify ;  as 
it  was  the  rule  that  jurymen  and  jtv^^es  and  parties,  or 
their  attorneys,  should  appear  and  perform  their  several 
functions  in  public. 

In  leaving  this  part  of  the  subject  we  may  remark  again 
the  fact  that  hearsay  has  not  been  allowed  to  figure  in 
English  law  as  good  circumstantial  evidenoe ;  that  is  to 
say,  the  statement  of  a  person  not  called  asji  witness  is  not 
in  general  made  admissible  by  the  fact  that  it  was  given 
under  circumstances  which  impart  to  it  a  special  credit. 
This  may,  perhaps,  come  about  hereafter.  But  thus  far  the 
course  of  our  law  of  evidence  has  been  to  admit  this  sort  of 
thing  only  when  these  special  circumstances  were  joined  to 
the  fact  of  the  original  speaker's  death,  or,  in  some  cases, 
his  other  disability.  Neither  the  original  speaker's  death, 
alone,  nor  the  highly  probative  character  of  the  circum- 
stances under  which  he  spoke,  alone,  are  enough  ;  and  not 
the  two  together  except  in  special  oases.  This  sort  of  cir- 
cumstantial evidence  is  separated  from  all  others  in  the 
English  law  of  evidence,  is  classified  as  hearsay,  and  as 
such  is  condemned.  Such  is  the  emphasis  which  our  law 
pats  upon  its  hearsay  prohibition,  an  emphasis  traceable  in 
its  origin  and  in  its  continuance  to  the  fact  that  witnesses 
at  common  law  testify  mainly  to  juries,  persons  who  were 
formerly  themselves  witnesses,  and  not  merely  to  judges. 

2.  As  regards  the  requirement  that  the  proof  of  the 
execution  of  an  attested  document  must  be  by  the  witnesses 
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if  they  can  be  had,  this,  al§o,  has  a  clear  and  very  old  origin. 
Snch  persons  belonged  to  that  very  ancient  class  of  trans- 
action or  business  witnesses,  ninning  far  back  into  the  old 
Ocrmanio  law,  who  were  once  the  only  sort  of  witnesses 
that  could  be  compelled  to  oome  before  a  court.  Theiz 
allowing  themselves  to  be  called  in  and  set  down  as  attest- 
ing witnesses  was  understood  to  be  an  assent  in  advance 
to  snch  a  compulsory  summons.  Proof  by  witnesses  could 
not  be  made  by  those  who  merely  happened  casaally  to 
know  the  fact.  However  exact  and  full  the  knowledge  of 
any  person  might  be,  he  could  not,  in  the  old  Oermanio 
procedure,  be  called  in  court  as  a  witness,*  unless  be  had 
been  called  at  the  time  of  the  event  as  a  preappointed  wit- 
ness. It  was  a  part  of  such  a  system  and  in  accordance 
with  sQch  a  set  of  ideas  that  witnesses  formally  allowed 
their  names  to  be  written  into  deeds  in  large  numbers. 
When  jury  trial,  or  rather  proof  by  ]ury,  as  it  originally 
was,  came  in,  the  old  proof  by  vritnesses  was  joined  with  it 
when  the  execution  of  the  deed  was  denied ;  *  and  the  same 
process  that  summoned  the  twelve,  summoned  also  these 
witnesses.  The  phrase  of  the  precept  to  the  sheriff  was 
sKmrnone  duodeeim  [etc.  etc.]  cum  aliit.  The  presence  of 
these  witnesses  was  at  first  as  necessary  as  that  of  the  jnry. 
Great  delays  and  embarrassments  attended  such  a  require 
ment  where  the  number  of  witnesses  might  be  so  great; 
the  jury  was  cumbersome  enough  anyway.  Accordingly,  in 
1318,  the  presence  of  the  witnesses  was  made  no  longer 
absolutely  necessary;  they  must  still  be  summoned,  but  the 
case  might  go  on  without  them.  After  another  century 
and  a  half  the  process  i^ainst  the  witness  became  no 
longer  a  necessity.  It  was  not  issued  nnlesa  it  were 
called  for.  After  still  another  century,  in  1562-3,  process 
against  all  kinds  of  witnesses  was  allowed,  requiring  them 
to  oome  in,  not  with  the  jury  or  as  a  part  of  the  jury,  but 
to  testify  before  them  in  open  court,  and  then  the  old  pn^ 

>  Bmimer,  Schw.  50,  59. 
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cednre  of  smnmoniDg  Bnch  witnesses  with  the  jury  seems 
to  have  died  out  "  Suoh  process  against  witnesses,"  says 
Coke,*  referring  to  the  old  process,  "has  vanished."  There 
was  nerer  a  time  when  such  witnesses,  the  regular  trans- 
action witnesses,  could  not  in  one  way  or  the  other  be 
summoned  and  compelled  to  come  in.  As  regards  ordinary 
witnesses  to  the  jury,  compulsory  process  seems  not  to 
have  existed  before  1562.*  Since  1318,  the  attendance  of 
the  transaction  witnesses  might  be  dispensed  with  if  they 
could  not  be  got;  but  the  necessity  of  summoning  them 
existed  for  most  of  this  long  period.  As  late  as  the  early 
part  of  the  eighteenth  century  it  was  doubtful  whether  a 
deed  could  be  proved  at  all,  if  the  attesting  witnesses  came 
in  and  denied  it*  Half  a  century  later,  Lord  Mansfield, 
while  reluctantly  yielding  to  what  he  stigmatized  as  a  cap- 
tious objection  that  you  must  produce  the  witness,  declared 
that  "  It  is  a  technical  rule  that  the  subscribing  witness 
must  be  produced;  and  it  cannot  be  dispensed  with  unless 
it  appeared  (that  his  attendance  could  not  be  produced." 
And  still  a  generation  later,  in  1816,  Lord  Ellenborough, 
in  asserting  the  same  thing,  savf^ly  thrust  out  all  argu- 
ments against  this  doctrine,  and  slammed  the  door  on  them. 
"The  role,"  he  said,  "  is  universal  that  you  must  first  call 
the  SQbecribing  witness.  ...  If  any  general  rule  is  to  pre- 
vail, this  is  certainly  one  that  is  as  fixed,  formal,  and  uni- 
versal as  any  that  can  be  stated  in  a  court  of  justice." 

The  pedigree  of  this  rule  is  not  only  clear,  it  has  been 
repeatedly  recognized  in  our  cases.* 

3.  The  third  sort  of  case,  that  which  has  always  been  the 
chief  illustration  of  the  Best  Evidence  principle,  the  doc- 
trine that  if  you  would  prove  the  contents  of  a  writing,  yon 
must  produce  the  writing  itself,  also  mns  back  to  the  old 
law,  existing  before  witnesses  testified  to  the  jary.    It  is 

»  1  iMt.  6  b,  pnblUhed  in  1628.  "  St.  B  Eliz.  c  9,  ■.  fl. 

■  TfaaTsr'B  Cttaea  on  Evidence,  TT6. 

<  Fox  V.  Ren,  3  Johiw.  4TT,  par  Kent,  C.  J. ;  Brighom  v.  Falme^ 
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concected  witli  the  doctrine  of  profeH,  in  pleading,  which 
required  a  part?  relying  upon  a  document,  as  a  ground  of 
action  or  defence,  to  produce  it  bodily  to  the  court. 
Stephen  in  hia  Pleading  *  gives  as  the  explanation  of  the 
doctrine  of  profert,  that  it  was  simply  the  way  of  complying 
with  the  role  that  required  an  offer  of  a  mode  of  proof 
when  one  pleaded  affirmatively.  "  As  the  pleader,  of  that 
time,"  he  says,  "  concluded  in  some  cases  by  offering  to 
prove  by  jury  or  by  the  record;  so  in  others,  he  miuntaioed 
his  pleading  by  producing  a  deed  as  proof  of  the  canse 
alleged.  .  .  .  Afterward  the  trial  by  jury  becoming  more 
universally  prevalent,  it  was  often  applied  (as  at  the  pres- 
ent day)  to  determine  questions  arising  as  to  the  genuine- 
ness or  validity  of  the  deed  itself  so  produced,  and  from 
this  time  a  deed  seems  to  have  been  no  longer  considered 
as  a  method  of  proof  distinct  and  independent  of  that  by 
jury."  Whatever  qualifications  may  be  required  in  accept- 
ing this  statement,  it  seems  probable  that  it  is  substantially 
true.  The  use  of  documents,  in  pleading  and  proof,  long 
antedates  the  use  of  ordinary  witnesses  to  the  jury.  The 
vast  majority  of  documents  used  in  trials  in  early  times 
were  no  doubt  of  the  solemn,  constitutive,  and  dispositive 
kind,  instruments  under  seal,  records,  certificates  of  high 
ofBcials,  public  registers,  and  the  like.  Such  documents,  if 
the  authenticity  of  them  were  not  denied,  "  imported  verity," 
as  the  phrase  was,  fixed  liability  and  determined  rights. 
Aa  questions  were  tried  by  record  and  by  Domesday 
Book,  so  they  were  tried  by  other  documents.  As  has  been 
said,  "  If  a  man  said  he  was  bound  [e.  g.,  by  a  sealed  instru< 
ment],  he  waa  bound."  *  Of  course,  therefore,  whoever  would 
use  a  document  of  this  character  must  produce  it,  just  as 
the  court  had  to  have  the  jury  in  court,  in  trial  (or  proof) 
by  jury,  and  the  record,  in  trial  (or  proof)  by  record.  As  the 
trial  by  jury  displaced  one  after  another  of  the  older  modes 
of  trial,  sometimes  these  were  mingled  with  it  in  a  confused 

>  T^rler's  ed.  sas,  and  bIao  note  86. 

*  Holmea,  Com.  Law,  S63. 
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way.  The  procedure  about  joining  attesting  witnesses  to 
deeds  with  the  jniy  is  probably  an  instance  of  this,^a 
combination  of  the  old  trial  by  witnesses  with  the  newer 
trial  by  jury.  In  the  same  way,  it  seems  probable,  the 
trial  by  doonments,  in  fading  away  into  trial  by  jury,  left 
traces  of  itself  in  the  doctrine  of  prof&rt  in  pleading,  and, 
ultimately,  in  the  practice  of  producing  the  document  itself 
in  evidence  to  the  jury.  A  doctrine  which  applied  to  the 
solemn  and  constitutive  sori;  of  documents,  t. «.,  to  the  great 
mass  of  those  which  were  used  and  discussed  in  courts, 
might  naturally  attract  to  itself  and  cover  all  documents ; 
and  in  later  days  the  rule  of  evidence  firmly  holds  its  place 
on  the  ground  of  its  excellent  sense  and  its  tendenoy  to 
promote  justice. 

These  three  great  illustrations  of  what  is  called  the  Best 
Evidence  rule  have,  then,  no  common  origin.  Each  stands 
on  its  own  bottom  and  has  had  its  own  reasons  for  exist- 
ence,  and  for  continuing.  To  attribute  results  like  these, 
traceable  to  the  slow  working  out  of  ancient  customs, 
methods,  and  institutions,  to  the  operation  of  a  controlling 
principle  of  the  "Best  Evidence,"  is  to  forget  the  facts  and 
lean  on  idle  theories.  This  name  and  classification,  more- 
over, tend  to  confusion ;  they  seem  to  mean  a  great  deal, 
and  when  they  come  to  be  explained,  they  turn  out  to  mean 
very  little.  The  term  should  be  discarded,  in  any  sense  of 
a  working  rule  of  exclusion ;  all  that  it  truly  imports  may 
be  expressed  by  the  simple  and  useful  terms,  "  primary " 
and  "secondary"  evidence,  as  applied  to  these  several 
cases.  In  only  one  way,  as  it  seems  to  me,  is  it  possible 
any  longer  to  use  this  old  phraseology  with  advantf^.  It 
served  a  useful  purpose  in  the  early  days  of  the  taw  of 
evidence,  while  the  rules  of  the  subject  were  in  their 
infancy,  as  a  large  moral  principle  and  not  as  a  precise 
legal  rule;  and  so  in  time  to  come,  as  the  discretion  of 
courts  is  enlarged,  it  may  continue  to  serve  a  useful  pur- 
pose as  a  general  principle,  offering  suggestions  to  guide 
the  discretion  of  the  courts. 
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Upon  the  whole,  then,  it  mxy  be  said  that  the  Best  Evi- 
deoce  rule  was  originally,  in  days  when  the  law  of  eridence 
had  not  yet  taken  definite  shape,  a  oonimon  and  useful 
phrase  in  the  mouths  of  judges  who  were  expressing  a  gen- 
eral maxim  of  justioe,  without  thinking  of  formulating  an 
exact  rule  J  and  that  Gilbert,  in  his  premature,  ambitious, 
and  inadequate  attempt  to  adjust  to  the  philosophy  of 
John  Locke  the  rude  beginnings  and  tentatiTe,  unconscious 
efforts  of  the  courts,  in  the  direction  of  a  body  of  rules 
of  eridenoe,  hurt  rather  than  helped  matters.  By  holding 
up  this  Tague  principle  as  the  "  first  and  most  signal  rule  " 
of  an  excluding  system,  and  imparting  to  our  law  at  that 
period  such  systematized,  and  far-looking  aims  in  the 
region  of  evidence,  he  threw  everything  out  of  focus.  A 
cheap  varnish  of  philosophy  took  the  place  of  an  ordered 
statement  of  the  &ots.  In  Gilbert's  attempt  to  deal  exactly 
with  the  question,  be  was  driven  to  take  away  from  the 
large  principle  of  the  Beat  Evidence  a  chief  part  of  its 
natural  and  intended  reach,  and  to  tiim  it  into  a  narrov 
declaration  that  you  mast  not  offer  anything  which  itself 
imports  that  it  is  a  substitute  for  something  better.  Such 
a  reduction  was  necessary,  if  one  would  have  an  exa«t  rule. 
But  it  was  not  necessary  for  those  larger  purposes  which 
thus  far  it  had  served.  The  jadges,  as  often  happens, 
knew  what  they  needed  better  than  the  book-writers,  even 
if  the  book-writer  was  himself  a  judge,  as  Gilbert  was. 
Gilbert's  definition  was,  indeed,  one  application  of  the  larger 
principle  that  they  used  in  licking  into  shape  their  new 
bantling,  of  a  law  of  evidence;  but  that  was  all.  And 
they  kept  on  applying  maxims  of  sense  and  justice,  and 
this  one,  amoi^  others,  in  its  wide,  natural  sense,  until 
these  hardened  into  one  and  another  definite  and  specifio 
rule  of  niai  priua  practice,  and  became  our  present  law  of 
evidence.  Lord  Hardwicke's  utterance  about  there  being 
but  "one  rule  of  evidence,  the  best  that  the  nature  of  the 
case  will  admit,"  had  no  such  limited  notion  as  the  follow- 
ers of  Gilbert  sought  to  put  upon  it.    It  was  that  samo 


\ 


THE  BEST  BVIDESC55.  607 

broad,  anteohnical  declftration  of  a  general  principle  of 
justice,  impossible  to  be  reduced  into  a  definite  mle  of 
exclusion,  with  which  Holt  and  his  contemporaries  began. 
The  attempt  to  use  it,  on  the  one  side,  as  a  denial  of  the 
existence  of  any  excluding;  rule  at  all,  and,  on  the  other,  as 
in  itaelf  a  definite  working  rule  of  wide  reach  and  signifi- 
cance, were  both  dealt  with  justly  by  Christian,  a  hundred 
years  aga  Our  experience  since  then  may  show  us,  I 
think,  that  we  shall  help  to  clear  the  subject,  and  keep  our 
heads  clear,  if  we  drop  the  name  and  the  notion  of  any 
specific  separate  rule  of  the  Best  Evidence.  In  doing  that^ 
we  need  not  dismiss  the  great  maxim  of  fair  dealing  that 
animated  the  judges  who  brought  in  this  phrase  and,  in 
many  applications,  used  it  for  a  century  in  shaping  the 
law ;  a  principle  which  says,  not  that  one  must  always  fur- 
nish the  best  evidence,  and,  in  the  absence  of  it,  have  all 
else  excluded ;  or,  that  if  one  does  the  best  he  can,  this  will 
always  be  enough,  but  that  always,  morally  speaking,  the 
fact  that  any  given  way  of  proof  is  all  that  a  man  has, 
must  be  a  strong  argument  for  receiving  it,  if  it  be  in  a  fair 
degree  probative ;  and  the  fact  that  s  man  does  not  prodnoa 
the  best  evidence  in  his  power  most  always  afford  strong 
ground  of  suspicion. 
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CHAPTER  Xn. 
THE  PREBEBT  AND  FDTUEE  OF  THE  LAW  OF  ETIDBNCE.I 

Sib  Hbitbt  Maimb  bad  oooaaion,  thirty  years  ago,  to 
make  some  special  study  of  the  English  system  of  Eri- 
dence,  in  attempting  to  adapt  it  to  the  use  of  his  oonntry- 
men  in  goTerning  India.  In  "letting  his  intelligence  play 
freely  over  the  subject,"  he  was  led  to  cemaiW  that  "the 
theory  of  judicial  evidence  ia  constantly  misstated  oi  mis- 
conceived  even  in  this  country,  and  the  English  law  on  the 
subject  is  too  often  desoribed  as  being  that  which  it  is  its 
chief  distinction  not  to  be,  — that  is,  as  an  Orffoium,  — as 
a  sort  of  contrivance  for  the  discovery  of  truth  which 
English  lawyers  have  patented."  And  after  pointit^out 
that  the  law  of  evidence  grew  out  of  the  jury  system,  he 
adds  truly  that  "the  English  rules  of  evidence  are  never 
very  scrupulously  attended  to  by  tribunals  which,  like  the 
Court  of  Chancery,  adjudicate  both  on  law  and  on  fact, 
through  the  same  organs  and  the  same  procedure." 

And  yet  the  system  is  very  highly  praised.  Why  then 
should  it  be  so  quickly  abandoned  when  the  jury  is  gone  ? 
If  we  should  take  too  literally  the  undiscriminating  state- 
ments of  some  writers,  we  might  well  wonder  that  so  fine 
a  thing  should  not  always  be  used.  A  distingaished 
author  tells  us,  at  the  end  of  a  famous  treatise :  *  "  The 
student  will  not  fail  to  observe  the  symmetry  and  beauty 

>  As  T6guie  the  form  of  thia  chaptot  Me  note  at  tbe  title  <d  Ch^tar 
ZI.,  lapra,  484. 

■  GmenL  Erid.  i.  e.  6S4. 
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of  this  branch  of  the  law;  .  .  .  and  will  rise  from  the 
study  of  its  principles  convinced,  with  Lord  Erekine,  that 
'  they  are  founded  in  the  charities  of  religion,  in  the  phi- 
losophy of  nature,  in  the  truths  of  history,  and  in  the 
experience  of  common  life.'"  I  think  that  it  would  be 
juster  and  more  exact  to  say  that  our  law  of  evidence  ie  a 
piece  of  illogical,  but  by  no  means  irrational,  patchwork; 
not  at  all  to  be  admired,  nor  easily  to  be  found  intelligible, 
except  as  a  product  of  the  jury  system,  as  the  outcome  of 
a  quantity  of  rulings  by  sagacious  lawyers,  while  settling 
practical  questions,  in  presiding  over  courts  where  ordi- 
nary, untrained  citizens  are  acting  as  judges  of  fact. 
Largely  irrational  in  any  other  aspect,  in  this  point  of 
view  it  is  full  of  good  sense;  —  a  good  sense,  indeed,  that 
occasionally  nods,  that  snbmits  too  often  to  a  mistaken 
application  of  its  precedents,  that  is  often  short-sighted 
and  ill-iustructed,  and  that  needs  to  be  taken  in  hand  by 
the  jurist,  and  illuminated,  simplified,  and  invigorated  hy 
a  reference  to  general  principles. 

As  regards  Erskine's  often-quoted  remark,  given  above, 
quite  too  large  and  general  a  reach  has  been  imputed  to 
it.  It  was  a  part  of  the  opening  argument  in  Hardy's 
case,  in  1794,  and  had  reference  to  the  great  advocate's 
unsuccessful  contention  against  one  of  the  most  extraordi- 
nary, characteristic,  and  subsequently  discredited  results 
of  English  adjudication.  His  client  was  charged  with 
the  treason  of  compassing  the  King's  death,  and  the  overt 
act  of  a  conspiracy  to  depose*  him.  Erskine  had  been 
inveighing  bitterly  against  a  doctrine  which  the  court 
afterwards  enforced  against  his  client  in  its  most  uncom- 
promising shape  —  the  doctrine,  namely,  that  in  snch  a 
case  proof  of  the  conspiracy  to  depose  was,  in  legal  effect, 
proof  of  compassing  the  death,  and  not  merely  evidence 
of  it;  and  this  by  virtue  of  an  indisputable  "presumption." 
"The  conspiracy  to  depose  the  King,"  said  Eyre,  C.  J.,  in 
his  charge  to  the  jury,*  "is  evidence  of  compassing  and 
1  a*  St.  TriftiB,  coL  13S1. 
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imagining  the  death  of  the  King*  conclnsive  in  its  natnie, 
BO  conclngire  that  it  is  become  a  pFeaomption  of  law, 
which  is  in  tratb  nothing  more  than  a  necessary  and 
violent  presumption  of  fact,  admitting  of  no  contradic- 
tion." Such  a  doctrine,  of  coarse,  while  exhibiting  itself 
in  a  dress  of  evidence  and  presumption,  is,  in  reali^,  a 
very  different  matter;  it  is  really  a  precept  in  the  snbetan- 
tire  law  of  treason;  grounded,  indeed,  upon  a  conclusion 
of  eridenoe,  upon  what  is  usually  true  in  such  cases,  but 
none  the  less  a  doctrine  which  has  now  passed  out  of  the 
sphere  of  eridenoe,  and  even  ont  of  the  legitimate  sphere 
of  presumption,  and  has  become  an  incontrovertible  rule 
of  the  substantive  criminal  law.  As  against  this  hard, 
judicially-legislated  principle,  Enkine  had  contended  that 
the  overt  act  was  only  a  piece  of  evidence;  that  the  intent 
to  kill  the  King  was  to  be  proved  to  the  jury  by  evidence 
which  really  did  convince  them  beyond  a  reasonable  doubt; 
that  a  conspiracy  to  depose  might  or  might  not,  according 
to  the  circumstances  of  the  particular  case,  suf^ce  to  prove 
the  intent  to  kill;  and  that  the  jury  must  themselves  be 
satisfied  that  it  did.  "My  whole  argument,"  be  said,  in 
substance,  towards  the  end,  "is  only  that  the  crime  of 
compassing  the  King's  death  must  be  found  by  you,  really 
believed  by  you;  and  beyond  a  reasonable  doubL  You  are 
to  go  upon  tbe  ordinary  rules  of  evidence;  not  upon  pre- 
cedents coming  down  from  evil  times.  The  rules  of  evi- 
denee  as  they  are  settled  by  law  and  adopted  in  its  general 
administration,  are  not  to  be  overruled  or  tampered  with. 
Xhey  are  founded  in  the  charities  of  religion,"  etc.  In 
saying  this  Erskine  was  not  engaged  in  any  general  esti- 
mate of  the  English  law  of  evidence;  he  was  pressing 
home  a  particular  point,  and  condemning  a  specific  con- 
tention; this  contention,  be  said,  was  barbarous  and  in- 
consistent with  those  general  principles  which  secured  to 
a  prisoner  the  free,  unfettered  exercise  of  the  jury's  judg- 
ment, instead  of  driving  them  to  a  verdict  by  an  irresistible 
legal  rule. 
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I  hare  said  that  our  law  of  evideoce  is  ripe  for  the  hand 
of  the  juiifit.  I  do  not  mean  for  the  hand  of  the  oodifier; 
it  is  not;  but  for  a  treatment  whioh,  beginning  with  a 
full  hbtorioal  examination  of  the  eubject,  and  continuing 
with  a  oritioism  of  the  oases,  shall  end  with  a  restatement 
of  the  existing  law  and  with  suggestions  for  the  cwnrse  of 
its  future  development.  8uch  an  undertaking,  worthily 
executed,  if  it  should  commend  itself  to  the  bench,  would 
need  only  a  slight  co-operation  from  the  legislature  to  give 
to  the  law  of  evidence  a  consistency,  simplicity,  and  capac- 
ity for  growth  whioh  would  make  it  a  far  worthier  instm* 
ment  of  justice  than  it  is. 

Let  us  look  at  this  part  of  our  law,  and  consider  (1) 
What,  in  fact,  we  have  now;  (2)  What  we  should  have, 
and  how  to  get  it. 

I.  We  have  now,  as  our  law  of  evidence,  in  the  form  is 
which  it  is  ordinarily  stated,  a  set  of  mles  of  great  volume 
and  complexity,  occupying,  with  the  illustrations  thought 
needful  for  their  exposition,  twelve  hundred  and  thirty- 
four  octavo  pages  in  Taylor's  last  (9th)  edition  of  his 
work  on  Evidence, — a  book  which  was  originally  an 
adaptation  of  Greenleaf's,  but  now  constitutes  the  chief 
English  book  on  the  subject.  The  few  principles  which 
underlie  this  elaborate  mass  of  matter  are  clear,  simple, 
and  sound.  But  they  have  been  run  out  into  a  great  re- 
finement of  discrimination  and  exception,  difBcult  to  dis- 
cover and  apply;  and  have  been  overlaid  by  a  vast  body  of 
nilings  at  niti  prius  and  decisions  in  banc,  impossible  to 
harmonize  or  to  fit  into  any  consistent  and  worthy  scheme. 
A  great  portion  of  these  rules,  as  laid  down  by  the  courts 
and  by  our  text  writers,  are  working  a  sort  of  intellectual 
frand  by  purporting  to  be  what  they  are  not.  To  the  utter 
confusion  of  all  orderly  thinking,  a  court  is  frequently  repre- 
sented as  passing  on  questions  of  evidence  when  in  reality 
it  is  defiling  with  some  other  branch,  either  of  substantive 
law  or  procedure.  The  rules  are  thus  in  a  great  degree 
ill-apprehended,  ill-stated,  ill-digested.    Sometimes,  as  in 
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the  case  of  proving  attested  docnments,  they  have  oome 
down  oat  of  practices  and  rules  of  medueval  procedare  hy 
a  slow  process  of  change  that  has  concealed  Uieii  pedigree 
and  their  real  nature  and  baais;  and  then  rules  of  this 
sort  have  come  to  be  applied  or  refused  application  merely 
according  to  their  letter,  or  according  to  some  false  imagi- 
nation of  reasons,  with  grotesque  results,  and  in  a  manner 
fanciful  and  unintelligent.  Sometimes  our  rules  have 
sprung  from  following  on  after  some  single  specific  ruling 
at  nui  priu*,  wise,  perhaps,  in  the  particular  case,  but 
having  in  it  no  general  element  or  principle  which  should 
make  it  &  precedent;  and  sometimes,  <m  the  other  hand, 
from  dealing  with  such  a  ruling,  as  if  it  were  only  a  nar- 
row and  particular  precedent,  and  foiling  to  recognize  its 
true  character  as  illustrating  some  principle  of  sense  and 
oonvenience,  fit  to  be  spread  into  a  general  application. 
In  part  the  precepts  of  evidence  consist  of  many  classes 
of  exceptions  to  the  main  rules,  —  exceptions  that  are 
refined  upon,  discriminated,  and  run  down  into  a  nice  and 
difBcuIt  attenuation  of  detail,  so  that  the  courts  become 
lost,  and  forget  that  they  are  dealing  with  exceptions;  or 
perhaps  are  at  a  loss  to  say  whether  the  controlling  prin- 
ciple is  to  be  found  in  the  exception  or  in  the  general  rule, 
or  whether  the.  exception  has  not  come  to  be  erected  into  a 
mle  by  itself.  In  part,  our  rules  are  a  body  of  confused 
doctrines,  expressed  in  ambiguous  phrases,  Latin  or  Eng- 
lish, half  understood,  but  glibly  used,  without  perceiving 
that  ideas,  pertinent  and  just  in  their  proper  places,  are 
being  misconstrued  and  misapplied. 

Let  me,  in  part,  illustrate  what  I  mean.  There  is  a 
great  bulk  of  cases,  constantly  swelling,  which  are  referred 
to  what  is  known  as  the  "parol  evidence  rule."  Speaking 
generally,  this  rule,  relating  to  documents  of  the  solemn 
and  formal  kind,  undertakes  to  secure  to  them  their  proper 
legal  operation  as  against  less  formal  extrinsic  acte  and 
utterances  of  the  writer.  "  Parol  contemporaneous  evi- 
dence," we  are  told,  "  is  inadmissible  to  contradict  or  vary 


Digiized  by  Google 


PRESENT  AND  FUTURE  OF  THE  LAW  OF  EVIDENCE.     613 

the  terms  of  a  valid  writteii  instrument."  *  Now  so  cradely- 
conoeired  and  ao  ill-digeated  is  the  mass  of  matter  under 
this  head,  which  ever;  da;  and  many  times  a  day  our 
conrts  are  called  on  bo  interpret  and  apply,  that,  in  reality, 
vastly  the  greater  part  of  it,  almost  all  of  it,  has  no  proper 
plaoe  in  the  law  of  evidence}  being  chiefly  made  op  of 
rules  in  the  suhatantive  law  of  documents,  such  as  wills 
and  Gontraots,  and  of  rules  of  construction  and  interpre- 
tation. What  is  the  result  of  this  ?  Utter  confusion  of 
thought,  and  frequent  injustice  in  decision.  Of  course 
when  in  reality  men  are  discussing  a  question  in  the  law 
of  partnership,  agency,  or  bankruptcy;  or  the  ground  and 
scope  of  equity  jurisdiction  in  dealing  with  fraud,  mis- 
take, trusts,  or  the  reforming  of  documents;  or  the  rules 
for  the  construction  and  interpretation  of  language;  and 
yet,  oat  of  an  imagination  that  they  are  dealing  with  rules 
of  evidence,  go  on  to  olothe  their  ideas  in  the  phraseology 
of  that  subject;  although  a  right  result  may  be  reached, 
it  is  not  rightly  reached,  and  bewilderment  attends  the 
process.  There  is  a  question,  let  us  say,  of  reforming  a 
will  by  inserting  words  which  are  not  in  it.  The  decision 
is  disguised  by  saying  that  parol  evidence  is  not  admis- 
sible for  this  purpose;  whereas,  if  the  purpose  were  legiti- 
mate the  evidence  would  be  good  enough.  There  is  a 
question  of  denying  operative  effect  to  a  contract  in  writ- 
ing which  has  been  signed,  is  in  the  hands  of  the  other 
party,  and  is  in  form  complete.  The  real  question  is. 
Have  you  a  legal  ground  of  action  or  defence  in  saying 
that  it  was  not  to  go  into  effect  till  the  happening  of  some 
event  which  has  not  happened,  and  was  not  named  in  the 
writing  ?  This  is  called  a  question  of  admitting  parol  or 
extrinsic  evidence.  There  is  a  question  of  whether  you 
can  set  up  the  defence  of  mistake  in  a  common-law  action, 
or  whether  you  must  go  into  equity.  That  is  called  a 
question  of  admitting  parol  evidence.  There  is  a  question 
of  whether  an  undisclosed  principal  can  sue  or  be  sued  on 
1  OtmuL  Evid.  L  ■.  ST9,  qootiDg  Pha  k  Am.  Evid. 
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a  wiitten  oontniAt  Bigoed  odIj  by  bis  agent's  name;  or 
whether  you  can  avail  yourself  of  an  implied  warranty 
vhen  the  contract  of  sale  was  in  writing  and  says  nothing 
of  a  warranty.  These  are  called  questions  of  whether 
parol  eridence  is  admissible;  and  if  the  agreement  be 
under  seal,  the  doctrine  that  the  seal  of  the  agent  cannot 
bind  the  principal,  is  disguised  by  saying  that  parol  evi- 
dence is  not  admissible  to  make  the  piinoipal  reeponaible. 
There  is  a  question,  in  ease  of  a  misdescription  in  a  will, 
whether  a  given  person  may  take;  and  this  masquerades 
under  the  form  of  an  inquiry  whether  parol  evidence  is 
admissible  to  correct  the  mistake. 

This  error  is  deeply  ii^raiaed  in  our  cases;  and  it  is  a 
subtle  one.  But  you  cannot  possibly  deal  thoroughly  and 
EOieDtifically  with  this  part  of  our  law  until  the  error  is 
cast  out,  until  it  is  purged  of  that  mass  of  substantive 
law,  and  of  mete  rules  of  procedure,  and  reason,  and  logic 
which  overloads  it.  There  was  a  time  when  all  that  waa 
said  or  read  to  the  jury  was  spoken  of  as  said  en  evidence 
'aljury.  The  contrast  in  mind  when  this  was  said,  was 
between  saying  something  to  the  court,  in  pleading  (in  the 
days  of  oral  pleading),  and  saying  it  to  the  jury.  But  now, 
for  two  or  three  centuries,  we  have  been  discussing  the 
admissibility  of  what  is  offered  in  evidence,  under  a  new 
branch  of  law,  called  the  rules  of  evidence;  as  contrasted 
with  its  admissibility  under  the  law  of  pleading  and  prac- 
tice, and  the  substantive  law.  The  old  general  question  of 
admissibility  has  become  specialized.  If  it  was  said,  six 
centuries  ago,  that  you  could  or  could  not  say  a  thing  en 
evidence  al  jury,  it  was  because  it  was  or  was  not  matter 
to  be  said  in  pleading  and  entered  on  the  record;  or  else 
because  it  was  or  was  not  logically  relevant  and  material 
to  the  issue  between  the  parties.  Nowadays  it  may  be 
excluded  for  the  reason  that,  although  relevant  and  mate- 
rial  to  the  issue,  and  not  at  all  matter  of  law;  although 
properly  addressed  to  the  jury  as  contrasted  with  the 
courts  yet  it  is  excluded  by  this  modern  set  of  rules  called 
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the  law  of  evideDca.  It  ie  the  characteristic  of  these  rules 
to  shat  out  what  is  relevant;  not  all  that  ia  relerant, 
happil;,  but  some  things  that  are  relevant,  and  notwith- 
standing the;  are  relevant.  There  are  many  reasons  for 
excluding  what  is  offered  in  evidence,  that  have  no  relation 
at  all  to  the  law  of  evidence.'  If  a  thing  be  excluded 
because  it  is  not  within  the  scope  of  the  general  issue,  it 
is  ezoluded  by  the  law  of  pleading;  if,  under  the  substan- 
tire  law  of  the  case,  what  is  offered  han  nothing  to  do  with 
the  question,  then  it  is  the  substantive' law  of  the  case  that 
excludes;  if  what  is  offered  has  no  logical  relation  to  the 
case,  then  it  is  the  rule  of  reason  that  rejects  itj  or  a  party 
may  bo  estopped  from  setting  up  what  he  offers  evidence 
to  prove.  But  when  matter  of  fact  bearing  on  the  issue  is 
ezcloded  for  none  of  these  reasons,  yet  lawfully,  it  is  the 
law  of  evidence  that  is  working;  as  when  the  question  is 
whether  you  may  offer  the  sworn  afKdavit  of  a  trustworthy 
eye-witness,  not  personally  present  in  court,  or  a  testator's 
extrinsic  statement,  when  signing  his  will,  that  he  meant 
one  person  rather  than  another  of  similar  but  not  identical 
name;  the  exclusion  in  such  cases  is  made  by  the  rules  of 
evidence;  what  is  offered  is  relevant  and  material,  but 
still  is  inadmissible. 

It  is  then  fundamental  that  not  all  determinations 
admitting  or  excluding  evidence  are  referable  to  the  law  of 
evidence.  Far  the  larger  part  of  them  are  not.  An  in- 
numerable company  of  questions,  of  the  sort  just  alluded 
to,  very  often  —  more  often  than  not,  nay,  much  oftener 
than  not  —  are  dealt  with  In  our  text-books  and  oases  aa 
belonging  to  the  law  of  evidence,  when  in  real  truth  they 
ought  to  be  carried  to  the  border  line  of  this  subject  and 
respectfully  deposited  on  the  other  side.  Most  of  the 
affirmative  declarations  in  our  books  that  evidence  is 
admissible,  belong  to  this  class;  and  a  great  proportion  of 
those  which  hold  it  not  admissible.  As  regards  relevancy, 
in  determining  merely  what  is  logically  relevant  to  any 
1  Sapra,  Mi. 
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pcnnt  and  vbat  ia  relerant  Mcoiding  to  the  standards  trf 
general  experienoe,  it  is  not  the  l&v  that  gtudes  ns;  , 
except,  indeed,  is  it  points  ns  for  gniduioe  to  these  nni- 
Teisal  standards,  aiitadj  known  or  asoertsinable.  For  the 
lav,  being  a  hnman  oontriTanee  and  on^jTovth,  lesdn^ 
as  if  t^  gravity,  on  hnman  nature,  baman  experience,  and 
the  principles  that  r^nlate  hnman  thought,  bakes  all  these 
things  for  gtanted.  It  does  not  undertake  to  le-enacl  them, 
still  less  to  displace  them  or  to  lift  itself  off  this  ground  bf 
its  own  boot-straps.  To  impate  to  it  any  snch  efforts  is  a 
suggestion  as  untrue  historically,  as  these  endesTors  would 
be  idle  and  saperflnooe  in  point  of  reason. 

There  is  another  great  class  of  cases,  germane  to  these 
just  mentioned,  but,  unlike  them,  really  belonging  to  the 
law  of  eTidence,  where  the  decision  tnms  <m  the  just 
application  of  certain  large  and  inexact  principles,  — 
principles  that  may  be  likened  to  that  which  a  jury  has  to 
apply  in  determiaing  irhether  conduct  in  certain  cases 
conforms  to  the  standard  of  the  prudent  man.  The  law 
of  eridence  nndoabtedly  requires  that  evidence  to  a  jury 
shall  be  clearly  relevant,  and  not  merely  slightly  so;  it 
must  not  barely  afford  a  basis  for  conjecture,  but  for  real 
belief;  it  must  not  merely  be  remotely  relevant,  bat  proxi- 
mately so.  Again,  it  must  not  unnecessarily  complicate 
the  case,  or  too  much  tend  to  confuse,  mislead,  or  tire  the 
minds  of  that  untrained  tribunal,  the  jnry,  or  to  withdraw 
their  attention  too  much  from  the  real  issues  of  the  case. 
Nov  in  the  application  of  such  standards  as  these,  the 
chief  appeal  is  made  to  sound  judgment;  to  what  our 
lawyers  have  called,  for  six  or  seven  centuries  at  least, 
the  discretion  of  the  judge.  Decisions  on  such  subjects 
are  not  readily  open  to  revision;  and,  when  revised,  they 
have  to  be  judged  of  in  a  large  way;  this  is  expressed 
by  saying  that  the  question  is  whether  the  discretion  has 
been  unreasonably  exercised,  has  been  abused.  Doubt- 
less, in  some  classes  of  such  cases,  there  may  have  grown 
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up  a  Bub-nile  which  limits  the  diBoretion.  In  saoh  oases, 
since  there  is  not  an  unfettezed  discretion,  an  ordinary, 
additional  question  of  law  arises  as  to  the  application 
of  this  snbsidiarjr  rule.  Bat,  in  general,  the  question  of 
law  is  not  of  the  ordinary  type,  because  it  ties  itself  to 
an  outside,  non-legal  standard,  namely,  that  of  good  sense, 
common  experieaoe,  the  sound  judgment  of  men  of  affairs. 
When,  for  example,  on  a  question  of  negligence  in  driving 
a  horse  aorosa  a  railroad,  you  offer  evidence  of  a  single 
instanoe  where  a  third  party  drove  safely  over,  at  another 
time,  under  like  conditions;  or,  in  another  case,  evidence 
of  ten  separate  instances  of  doing  this;  and  in  both  cases 
it  is  rejeoted;  it  is  easy  to  see  that  a  revising  court  might 
properly  enough  sustain  both  rejections,  while  themselves 
disapproving  of  both ;  —  sustaining  and  yet  disapproving  of 
tiie  first,  because  the  evidenoe  was  slight  and  conjectural, 
and  yet  might  be  thought  by  a  trial  judge  sufficiently 
relevant  and  helpful  i  and  the  second,  because,  while  it 
seemed,  in  point  of  quality,  fairly  olear  and  strong  and 
probative,  it  tended,  nevertheless,  to  confnse  the  ease  1^ 
its  multiplication  of  instances;  and  because  there  were 
other  simpler  ways  of  proof  open  to  the  party,  such  as  the 
opinion  of  experienced  observers,  or  a  view  by  the  judge 
or  jury. 

In  Buoh  cases  it  is  a  question  of  where  lies  the  balance 
of  practical  advantt^.  To  discuss  such  questions,  as  is 
sometimes  dose,  on  the  bare  ground  of  relevancy,  —  even 
if  we  introduce  the  poor  notion  of  legal  relerancy,  as  con- 
trasted with  logical  relevancy,  —  tends  to  obscure  the 
nature  of  the  inquiry.  There  is,  in  truth,  generally,  no 
role  of  law  to  apply  in  answering  such  questions  as 
whether  the  evidence,  although  probative,  is  too  slight, 
conjectural,  or  remote;  or  whether  it  will  take  too  much 
time  in  the  presenting  of  it,  in  view  of  other  practicable 
ways  of  handling  the  case;  or  whether  it  will  complicate 
and  confuse  the  case  too  much.  There  is  no  rule  and  no 
principle  which  forbids  delay,  tediousness,  and  oomplioa- 
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tion,  pure  and  simple,  and  always;  wliat  is  forbidden  ia 
unnecessary  complication,  delay,  and  tediousneae.  These 
things  are  discouraged;  but  often  tbey  are  unavoidable. 
When  the  nature  of  the  iaane  requires  it,  enormous  dangers 
of  this  sort  have  to  be  run.  Consider  the  Tiohbome  case, 
the  Tilton  v.  Beecher  case,  the  Quiteau  case,  and  the  great 
will  case  of  Wright  v.  Tatham  which  turned  up  so  often 
in  the  English  books  sixty  years  ago;  or  consider  any 
hard-fought  ease  raising  the  question  of  insanity.  In 
such  controversies  a  range  of  inquiry  is  allowed  of  almost 
indefinite  width,  one  which  covers  the  behavior  of  a  party 
during  his  whole  life,  and  even  travels  over  into  that  of 
all  his  near  relations. 

In  this  region  of  the  law  of  evidence  much  confusion 
results  from  an  inexact  apprehension  of  the  nature  of  the 
questions,  and  of  the  appropriate  method  of  handling  them 
on  appeal.  Often  it  is  not  perceived  that  what  appears  to 
be  a  mistaken  determination  of  such  points  at  the  trial, 
is  simply  a  more  or  less  important  mistake  in  practical 
judgment,  and  not  at  all  a  mistake  in  law.  Judges,  and 
whole  benches  of  them,  may  decide  such  questions  differ- 
ently, while  perfectly  agreeing  on  the  role  of  law  and 
keeping  within  it. 

There  is  a  great  head  of  the  law  of  evidence,  compris- 
ing, indeed,  with  its  exceptions,  much  the  largest  part  of 
all  that  truly  belongs  there,  forbidding  the  introduction  of 
hearsay.  The  true  historical  nature  of  this  rule  is  hinted 
by  the  remark  of  an  English  court,  two  centuries  ago  and 
over,  when  they  checked  the  attempt  of  a  woman  to  testify 
what  another  woman  had  told  her.  "The  court,"  it  waa 
quietly  remarked,  "  are  of  opinion  that  it  will  be  proper  for 
Wells  to  give  her  own  evidence."'  That  is  to  say,  the 
objecti^  went  to  the  medium  of  communication ;  witnesses 
before  the  jury,  in  giving  ordinary  testimony,  had  by  that 
time  been  allowed  for  some  three  centuries;  but  it  must  ba 
1  Eiii.  Catulng'a  cue,  19  St.  Tr.  SBS,  40C. 
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tm  oyant  et  vtyant,  a  hearer  and  seer,  as  they  said  in  the 
older  Year  Books;  one  who  could  say,  as  the  witnesses  to 
courts  in  older  times  always  had  to  say,  quod  vidi  tt  axidivi ; 
it  must  not  be  testimony  at  second  hand.  When  juries, 
who  were  themselves,  originally,  witnesses  as  well  as 
triers,  came  to  be  helped  regularly  by  the  testimony  of 
other  witnesses,  it  was  only  by  such  as  personally  knew 
the  truth  of  what  they  were  saying,  and  not  by  witnesBes 
who  only  knew  what  some  one  else  had  said  to  them. 
Juries,  indeed,  could  say  what  they  "knew;"  but  wit- 
nesses to  juries  could  only  say  what  they  had  seen  and 
heard.  In  the  first  half  of  the  fourteenth  century  we  find 
the  judges  laying  this  down  as  applicable  in  the  instance 
of  attesting  witnesses.  What  it  meant  was  that  vhile 
juries  could  form  opinions  from  anything  they  knew,  the 
verdict  being  given  at  their  peril;  while  they  might  act  on 
what  they  bad  piekcd  up  in  any  way,  and  on  such  founda- 
tions might  form  a  judgment  which  would  count  as  knowl- 
edge; yet  witnesses  could  not  do  this,  or  rather  were  not  to 
state  it  if  they  did;  were  not  to  say  what  they  "thought," 
or  "believed,"  or  had  heard  from  others,  or  had  inferred 
from  what  we  now  call  ciroumatantial  evidence.  This  con- 
trast between  the  function  of  the  jury  and  that  of  witnesses, 
which  made  it  neeessary  to  discriminate  and  define  these 
points  five  or  six  hundred  years  ago,  as  regards  the  preap- 
pointed witnesses  who  went  out  with  the  jury,  —  even 
before  witnesses  were  ordinarily  allowed  to  testify  to 
juries,  —  has  led  to  a  steady  and  rigid  adherence  to  the 
general  doctrine  of  hearsay  prohibition. 

But  there  came  a  large  and  miscellaneous  number  of 
80-oalled  "exceptions."  Some  of  these,  in  reality,  were 
quite  Independent  rules,  whose  operation  was  rather  that 
of  qualifications  and  abatements  to  the  generality  of  this 
other  doctrine;  rules  which  were  coeval  with  the  doctrine 
itself  or  much  older.  For  example,  it  seems  always  to 
have  been  true,  in  cases  of  homicide,  that  the  dying  decla- 
rations of  persons  killed  were  reported  and  acted  on  in 
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judicial  proceedings.  We  find  these  nsed  by  a  complaint 
Titness  as  far  back  as  1202,'  and  used  in  eridence  to  the 
JU17  in  1721.*  Such  declarations  in  early  times,  and  eren 
in  late  times,  bad  a  peculiar  oredit  allowed  them.  So,  in 
tracing  pedigree,  the  family  hearsay  seems  always  to  have 
been  resorted  to.  This  matter,  before  jury  trial  was 
developed,  used  to  be  "tried  "  by  witnesses,  who  stated  oir- 
oumstantiatly  how  they  knew  what  they  saidi  *  and  heat^ 
say  from  the  fomily,  if  confirmed  by  oiroumatanceB,  was, 
probably,  always  a  basis  for  their  testimony.  Family 
hearsay  had  the  aspect  of  family  reputation;  and  reputa- 
tion was  often  reckoned  an  adequate  ground  for  judicial 
action.  In  the  thirteenth  century  we  find  a  witness,  in 
proving  another  person's  age,  giving  as  the  basis  of  his 
testimony  the  fact  of  the  mother's  recording  the  age  in  the 
records  of  a  Priory,  which  record  he  had  seen.*  In  matters 
affecting  a  whole  parish  or  a  large  number  of  persons,  the 
hearsay  and  reputation  of  those  belonging  in  the  given 
community  was  always  regarded  as  good. 

There  was  another  class  of  unsworn  statements  which 
bad  always  been  resorted  to  in  judicial  proceedings  and 
admitted  to  the  jury,  namely,  written  ones,  —  entries  in 
registers,  in  a  parson's  books,  in  the  account  books  of 
stewards,  in  a  merchant's  books,  in  contracts,  deeds,  wills, 
and  other  documents.  Documents  had  always  been  shown 
to  juries,  —  long  before  witnesses  were  received  to  testify 
to  them.  In  the  early  days  they  did  not  stick,  it  would 
seem,  at  showing  the  jnry  any  document  that  bore  on  the 
case,  without  even  thinking  of  how  the  writer  knew  what 
he  said.  As  regards  ancient  matters,  writings  very  imper- 
fectly authenticated  were-one  of  the  chief  sources  of  infor- 
mation, and  often  the  only  one.     It  appears,  then,  that  a 

>  1  Etold.  80c  II ;  and  tee,  What  looki  to  be  about  a  qoaitei  of  a  caa- 
tni;  laMr,  another  am  in  PI.  Ab.  lOi. 
■  R.  n.  Trantor,  1  Strange,  499. 

•  Supra,  19-81. 

*  PL  Ab.  MS,  coL  L 
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Dumber  of  the  ao-oalled  "ezceptioiis"  to  the  heaisay  pro- 
hibition came  in  under  the  head  of  vritten  entries  oi 
declaiatioDs;  they  came  in,  or  rather,  bo  to  speak,  stayed 
in,  simply  beoaose  they  bad  always  been  received,  and  no 
rule  against  heaieay  had  eret  been  formulated  or  inter- 
preted as  applying  to  them.  Such  things,  continuing  at 
the  present  day,  are,  0.  g.,  the  admission  of  old  entries  and 
writings  in  proof  of  ancient  matters,  written  deolarations 
of  deceased  persons  t^inst  interest,  and  in  the  course  of 
duty  or  business;  and,  to  a  limited  extent,  a  merchant's 
own  account  books  to  prove  his  own  case,  — a  thing  clearly 
recognized  as  customary  and  allowable  in  an  English 
statute  of  1609,  nearly  three  centuries  ago,*  but  insensibly, 
and  often  ignorantly,  much  qualified  afterwards.  So  also 
of  regular  entries  in  public  books,  a  matter  probably  never 
even  doubted  to  be  admissible  in  evidence. 

In  addition  to  all  these  ancient  and  always  approved 
practices  in  their  simple,  original  shape,  operating  as 
qualifications  of  the  hearsay  prohibition,  there  have  come 
in  many  extensions  of  them;  as  when  oral  declarations  of 
deceased  persons  against  interest  were  received,  and,  in 
England,  even  oral  declarations  of  deceased  persons  in  the 
course  of  duty  or  business.  And  not  only  has  the  scope  of 
these  old  titles  been  enlarged,  but  new  exceptions  have 
been  made;  or  perhaps  they  are  rather  old  ones  coming  to 
be  recognized  and  formulated;  such  as  those  relating  to 
the  r««  getta,  i. «.,  declarations  which  are  a  part  of  some 
fact  itself  admissible,  and  declarations  of  present  intention 
or  present  physical  sensation.  Such  things  are  the  natural 
development  of  the  subject. 

Kov  a  great  deal  of  perplexity  exists,  in  the  law  relat* 
ing  to  hearsay,  from  a  failure  to  understand  the  scope  of 
these  exceptions;  and  from  an  uncertainty  whether  and 
how  far  they  are  to  be  freely  developed,  or  to  be  strictly 
limited,  as  being  mere  exceptions,  while  the  main  rule 
itself  which  prohibits  hearsay  is  expanded.  Sometimes 
»  St.  T  Jac  t.  o.  la. 
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one  tiling  is  done  and  sometimes  the  other.  In  a  leading 
ease  in  the  Honse  of  Lords,  in  1880,  Lord  Blackbnm,  in 
discussing  a  qaestion  of  hearsay  and  rejecting  the  evi- 
dence, said:  "I  base  my  judgment  upon  this,  that  no  cas* 
has  gone  so  far  as  to  say  that  snch  a  document  conld  be 
received;  and  dearly,  unless  it  is  to  be  brought  within 
some  one  of  the  ezceptions,  it  would  fall  within  the  geneial 
rule  that  hearsay  evidence  is  not  admissible."'  On  the 
other  hand,  Sir  George  Jessel,  in  a  very  different  tone,  in 
1876,  had  declared  it  to  be  the  court's  du^  to  extend  (he 
exceptions  to  the  hearsay  role,  out  of  "regard  to  the 
reasons  and  principles  which  have  induced  the  tribonals  of 
this  cottDtry  to  admit  exceptions  in  the  other  cases."  *  It 
seems  a  sound  general  principle  to  say  that  in  all  cases  a 
main  rule  is  to  hare  extension,  rather  than  exceptions  to 
the  rule;  that  exceptions  should  be  applied  only  within 
strict  bounds,  and  that  the  main  rale  should  apply  in  cases 
not  clearly  within  the  exception.  But  then  comes  the 
question,  what  is  the  rule,  and  what  the  exceptions  ? 
There  lies  a  difBculty.  A  true  analysis  would  probably 
restate  the  law  so  as  to  make  what  we  call  the  hearsay 
rule  the  exception,  and  make  our  main  rule  this,  namely, 
that  whatsoever  ia  relevant  is  admissible.  To  any  such 
main  rule  there  would,  of  course,  be  exceptions;  but  as  in 
the  case  of  other  exceptions,  so  in  the  hearsay  prohibition, 
this  classification  would  lead  to  a  restricted  application  of 
them,  while  the  main  rule  would  have  freer  course.  One 
mischief  abont  the  present  state  of  our  law  is  that  it  shows 
a  spasmodic  and  half-recognized  acceptance  of  such  a 
theory  in  particular  instances,  while  rejecting  it  generally. 
For  example,  there  is,  sometimes,  a  tendency  to  regard  a 
hearsay  statement  as  admissible  if  it  be  one  of  a  set  of 
facts  giving  and  refieoting  credit,  each  to  the  other,  —  on 
the  principle  of  what  is  called  circumstantial  evidence. 
This  brings  in  confusion,  for  our  law  really  goes  bat  a  very 

1  Stnria  v.  Freccii,  9  App.  Caa.  S!S. 

*  Sngden  v.  St.  Leonudi,  1  Ptob.  Div.  154. 
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little  w&y  in  that  dirootion.  No  doubt,  in  p.oiDt  of  reason, 
heaxsay  statements  often  derive  much  credit  from  the  cir. 
cumstances  onder  which  they  are  made;  sa;,  e,  g.,  from 
the  fact  of  being  made  nnder  oath,  or  under  impressive 
oonditions,  as  being  against  interest,  or  made  under  strong 
indaoements  to  say  the  contrary,  or  as  part  of  a  series  of 
statements  or  a  class  of  them  which  are  osually  careful  and 
accurate,  and  the  like;  credit  amply  enough  in  point  of 
reason  to  entitle  them  to  be  received  as  evidence,  when 
once  the  absence  of  the  perceiving  witness  is  accoonted 
for;  and  it  would  in  reason  hare  been  quite  possible  to 
shape  our  law  in  the  form  that  hearsay  was  admissible,  as 
secondary  evidence,  whenever  the  circumstances  of  the 
case  alone  were  enoi^h  to  entitle  it  to  credit,  irrespective 
of  any  credit  reposed  in  the  speaker.  This  point  of  view 
is  forever  suggesting  itself  in  that  part  of  the  subject 
relatii^  to  declarations  which  are  a  part  of  some  admissible 
fact,  —  of  the  ret  gesta,  as  the  phrase  is.  These  are  often 
spoken  of  as  parts  of  a  mass  of  circumstaatial  facts  de- 
scribed as  ret  gettcB,  all  erideotial,  supporting  and  sup- 
ported by  each  other  in  their  tendency  to  prove  some 
principal  fact;  instead  of  being  regarded,  as  they  should 
be,  as  parte  of  that  fact  itself,  para  rei  gestte,  lying  under 
the  ouTse  of  hearsay,  but  received,  by  way  of  exception, 
on  account  of  this  special  intimacy  of  connection  with  the 
admissible  fact.  This  part  of  the  subject  presents  an 
instructive  spectacle  of  confusion,  resultiiig  from  the  desire, 
on  the  one  hand,  to  hold  to  the  just  historical  theory  of 
OUT  cases;  and,  on  the  other,  to  resort  to  first  principles, 
without  being  aware  of  the  size  and  complexity  of  the  task 
which  is  thus  unconsciously  entered  upon. 

I  need  not  linger  long  on  the  two  or  three  other  chief 
topics  in  the  law  of  evidence.  The  rules,  roaghly  thus 
intimated,  which  forbid  the  giving  of  opinion  evidence  and 
of  character  evidence  are  leading  and  important.  As  to 
the  former  it  is  traceable  easily  to  the  same  source  as  th« 
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hearsaj  rule.  It  waa  for  the  jury  to  form  opinionB,  and 
draw  inferences  and  coaolusioDs,  and  not  for  the  witness. 
He  was  merely  to  bring  in  to  the  jury,  or  the  judge,  the 
raw  material  of  fact,  on  which  their  minds  were  to  work. 
If  the  witness  spoke  directly  to  the  very  fact  in  issue,  tb« 
jury  were  to  consider  whether  to  believe  his  statements  or 
not;  if  to  other  facts,  of  an  evidential  sort,  then  the  jury 
were  to  judge  of  their  import  and  their  tendency.  The 
witness  was  not  to  say  that  be  "thought"  or  "believed" 
BO  and  so;  it  was  for  the  jury  to  say  what  tbey  thought 
and  believed.  The  witness  must  say  what  he  had  "seen 
and  heard;"  he  was  an  "oyant  et  veant."  But  then, 
simple  as  this  sunnds,  the  distinction  could  not  serve  in 
many  nice  and  critical  inqnlries.  In  the  loose  and  easy 
administration  of  the  law  of  trials  that  existed  as  long  as 
juries  went  on  their  own  knowledge,  and  needed  no  wit- 
nesses or  evidence  at  all,  and  at  a  time  when,  even  if  they 
had  witnesses,  they  were  at  liberty  to  disregard  them  and 
to  follow  their  own  personal  information,  it  was  possible 
to  get  along  without  nice  discriminations;  so  that  the  law 
of  evidence  had  hardly  any  development  at  all  until  within 
the  last  two  centuries;  and  it  was  but  slight  before  the 
present  century.  lu  a  sense  all  testimony  to  matter  of  fact 
is  opinion  evidence;  i,  e.,  it  is  a  conclusion  formed  from 
phenomena  and  mental  impressions.  Tet  that  is  not  the 
way  we  talk  in  courts  or  in  common  life.  Where  shall 
the  line  be  drawn  ?  When  does  matter  of  fact  first  become 
matter  of  opinion  ?  A  difficult  questiou;  but  some  things 
are  clear.  There  are  questions  which  require  special 
training  and  knowledge  to  answer  them.  A  jury,  unless 
it  be  one  of  experts,  and,  as  such,  ill  adapted,  perhaps,  for 
the  general  purposes  of  trials,  cannot  deal  with  them.  On 
such  questions,  then,  the  ordinary  jury  may  be  assisted  bj 
skilled  witnesses,  who  give  their  opinions.  There  are 
other  questions,  not  requiring  skill  or  training,  but  only 
special  opportunities  of  observation,  like  handwriting  and 
the  value  of  property,   on  which  opinions  of   ordinary 
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witnesses  hariog  such  opportnnitieB  may  be  given.  How 
far  does  this  go  ?  There  is  tDtioh  upparCDt  perplexity  in . 
the  oases.  In  a  rery  great  degree  it  results  from  differ- 
ences of  practical  judgment  in  applying  an  admitted  rule, 
—  the  admitted  rule  being  that  opinion  evidence  is  not 
generally  receivable,  and  the  difference  arising  from  differ- 
ing judgments  as  to  what  is  and  is  not  really  to  be  called 
opinion  evidence  in  the  sense  of  the  rule.  It  has  been 
said,  judicially,  that  "there  is,  in  truth,  no  general  rule 
requiring  the  rojection  of  opinions  as  evidence." '  With- 
out acceding  quite  literally  to  that,  there  is  ground  for 
saying  that,  in  the  main,  any  rule  excluding  opinion 
evidence  is  limited  to  oases  where,  in  the  judgment  of  the 
court,  it  will  not  be  helpful  to  the  jury.  Whether  accepted 
in  terms  or  not,  this  view  largely  governs  the  adminis- 
tration of  the  rule.  It  is  obvious  that  such  a  principle 
must  allow  a  very  great  range  of  permissible  difference  in 
judgment;  and  that  oonelnsions  of  that  character  ought 
not,  usually,  to  be  regarded  as  subject  to  review  by  higher 
courts.  UnluckUy  the  matter  is  often  treated  by  the 
courts  with  much  too  heavy  a  hand;  and  the  quantity  of 
decisions  on  the  subject  is  most  unreasonably  swollen. 

The  rule  esclnding  character  evidence,  when  exactly 
stated,  merely  forbids  the  use  of  a  person's  general  repu- 
tation or  actual  character,  as  a  basis  of  inference  to  his 
own  conduct.  For  other  purposes  it  is  often  received, 
«.  g.,  as  tending  to  prove  that  a  fellow-servant's  defects 
were  known  to  his  employer.  This  rule  is  modem.  In 
earlier  times  such  evidence  was  freely  used  in  our  courts, 
as  it  still  is  in  other  than  English-speaking  countries. 
Undoubtedly,  as  a  mere  natter  of  reason,  it  often  affords 
a  good  basis  of  inference;  and,  on  the  other  hand,  often, 
besides  tending  to  surprise  a  man,  and  to  subject  him  to 
the  operation  of  prejudice  and  malice,  it  is  quite  too  con- 
jectural and  too  slight  to  be  safely  used,  and  so  comes 
within  the  condemnation  of  a  general  principle  already 
mentioned. 

1  Baxij  V.  Henm,  9S  N.  H.  SXT,  S41. 
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On  the  rales  regalating  the  examination  of  witnesses 
I  will  not  dwell.  Ther  are  full  of  BenBe,  and  are  few, 
simple,  and  easily  understood;  although,  like  all  rules  for 
strenuous  competitire  struggles,  nothing  but  practice  and 
the  observation  of  practice  can  bring  them  to  a  man's 
fingers'  ends,  or  keep  them  there.  Fortunately  they  allov 
much  more  discretion  to  the  judges  in  administering  them 
than  is  found  in  most  of  the  rales  of  evidence.  As  to 
rules  fur  the  exclusion  of  witnesses,  they  have  nearly  dis- 
appeared. Little  remains  except  what  reason  requires, 
namely,  the  exclusion  of  persons  too  young  to  be  trusted^ 
or  too  deficient  in  intelligence. 

Finally,  there  are  rules  relating  to  documents,  —  as  to 
the  proof  of  their  contents,  of  their  execution,  and  of 
alterations  in  them.  Of  these  a  word  or  two  should  be 
'  said.  He  who  would  prove  the  contents  of  a  writii^  most 
produce  it  bodily  to  the  tribunal;  if  it  is  lost  or  destroyed, 
otherwise  than  by  evil  contrivance  of  the  party  offering  the 
evidence,  then  the  contents  may  be  proved  by  copy  op 
orally.  This  rule,  if  wisely  applied,  is  one  of  peculiar 
good  sense,  but  there  is  discordance  as  to  the  scope  of  it, 
and  as  to  what  may  excuse  one  from  the  application  of  it. 
It  is  obscurely  connected  with  the  old  law  of  profert, 
which  required  the  physical  production  in  court,  in  the 
course  of  pleading,  of  any  document  which  was  the  basis 
of  action  or  defence. 

As  regards  the  proof  of  execution  where  the  document 
is  attested,  the  rule  runs  back  to  the  most  ancient  periods 
of  our  law.  The  document  witnesses  were  formerly  sum- 
moned with  the  jury,  and  joined  ip  their  secret  delibera- 
tions.* This  was  done  until  about  four  centuries  ago,  and 
perhaps  later.  From  these  older  periods  there  survived  a 
rigor  of  requirement  as  to  summoning  the  attesting  wit' 
nesees,  and  a  precedence  in  that  method  of  proving  the 
execution  over  all  others,  which  have  long  been  irrational; 
the    law    is    still    encumbered    with    many   troublesome 

*  Supra,  97.  ____ 
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remnants  of  the  old   dootrine  ajid   many   ill-inBtmcted 
decisions. 

As  regards  the  proof  of  alterations  in  documents  the 
cases  are  full  of  oonfusion.  Fragments  of  snbBtantive  lav 
embarrass  the  rales  of  evidence  relating  to  this  subject; 
and  it  is  further  intolerably  perplexed  hy  a  quantity  of 
jargon  about  presamptions  and  the  bnrden  of  proof  vbioh 
often  conceals  the  lack  of  any  clear  apprehension  of  the 
subject  on  the  part  of  those  who  use  it,  and  often  diegnises 
the  true  character  of  sound  decisions. 

Such  is  3  rough  outline  of  the  chief  parts  of  our  law  of 
evidence.  Speaking  exactly,  this  part  of  the  law  deals 
merely  with  the  business  of  furnishing  to  the  tribunal  BQch 
information  as  to  matters  of  fact  in  issue  as  is  needed  in 
order  to  decide  the  dispute,  or  to  take  any  desired  action. 
It  assumes  a  properly  qualified  tribunal,  one  that  knows 
an  evidential  thing  when  it  sees  it.  It  does  not  re-enact, 
nor  does  it  displace,  the  main  rules  which  govern  human 
thought.  These  are  all  taken  for  granted.  But  it  does 
exclude,  by  rules,  much  which  is  logically  probative.  It 
also  regulates  the  production  of  witnesses,  documents,  and 
visible  objects  offered  for  inspection  as  ihe  basis  of 
inference. 

The  chief  defects  in  this  body  of  law,  as  it  now  stands, 
are  that  motley  and  undiscriminated  character  of  its  con- 
tents which  has  been  already  commented  on ;  the  ambiguity 
of  its  terminology;  the  multiplicity  and  rigor  of  its  rules 
and  exceptions  to  rules;  the  difficulty  of  grasping  these 
and  perceiving  their  true  place  and  relation  in  the  system, 
and  of  determining,  in  the  decision  of  new  questions, 
whether  to  give  scope  and  extension  to  the  rational  prin- 
ciples that  lie  at  the  bottom  of  all  modem  theories  of 
evidence,  or  to  those  checks  and  qualifications  of  these 
principles  which  have  grown  out  of  the  machinery  through 
which  onr  system  is  applied,  namely,  the  jury.  These 
defects  discourage  and  make  difficult  any  thorough  and 
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scientific  knowledge  of  tliis  part  of  ttie  law  and  its  pecn* 
liarities.  Strange  to  say,  such  a  knowledge  ia  very  unusual, 
even  among  the  judges. 

The  actual  administratioD  of  this  Hystem  is,  indeed, 
often  marked  by  extraordinary  sagacity  and  good  sense, 
paiticularly  in  England.  In  that  country  it  is  uncommon 
to  carry  questions  of  evidence  to  the  upper  courts.  In 
England  the  influence  of  the  judge  at  nisi  print  goes  to 
check  controversy  over  points  of  evidence  far  more  than 
here,  and  the  relations  between  bench  and  bar  make  this 
influence  generally  effectual.*  Moreover,  owing  to  that 
great  and  just  confidence  in  the  capacity  of  the  judges 
which  is  felt  in  England,  they  are  able  to  exercise  a  benefi- 
cent control  over  the  subject  through  their  extensive 
power  of  making  rules.* 

In  our  own  administration  of  the  law  of  evidence  too 
many  abuses  are  allowed,  and  the  power  of  the  courts  ia 
far  too  little  exercised  in  controlling  th&  eager  lawyer  in 
his  endeavors  to  press  to  an  extreme  the  application  of  the 
rules.  Sharply  and  technically  used,  these  rules  enable  a 
man  to  go  far  in  worrying  an  inexperienced  or  ill-prepared 
adversary,  and  in  supporting  a  worthless  case.  Our  prao- 
tioe,  which  shows  so  little  of  the  sensible  moderation  of 
the  English  barrister,  and  so  little  of  the  vigorous  control 
of  the  English  judge,  in  handling  evidence  at  the  trial, 

'  It  itirpriMi  English  1air3ren  to  see  onr  lirel/  qiumls  orer  poiotB  o( 
evidence.  One  of  them  writing  Irom  Hew  York  to  the  "  London  Time*," 
tome  yean  Bgo,  spoke  of  being  present  tit  the  trial  of  a.  csm  of  trespaM 
to  land  between  two  faimen.  It  iaTolved  qneations  of  old  bonndariea. 
"  The  nature  of  the  caae,"  he  raid,  "  made  it  inerittible  that  manj  qne*- 
tioni  of  evidence  shonld  be  raiaed.  Bat  never,  not  eren  in  a  pedi^Tee 
case,  01  an  indictment  for  not  repairing  a  road,  did  I  Me  to  nuui;  objec- 
tiona  to  the  receptioa  of  evidence  taken ;  and  I  am  inclined  to  tbiok  that 
points  of  evidence  are  diacnaBed  far  more  frequently  than  ia  now  the  caaa 
with  OS."  The  obserration  of  an;  mie  who  hat  watched  triala  in  the  Eng- 
liih  conrtii  will  emphatically  confirm  these  impreeeionii. 

*  See  Wilron'a  JndicatDre  Ada,  7th  ed.  (IBBS),  poui'm,-  and  aee  com- 
ments in  Harvard  Law  Review,  viiL  S24,  on  Order  XXX.,  Sale  T,  pro- 
mulgated in  Angnst,  1894. 
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operateB  in  ani^her  way  to  injure  the  rules  of  evidenoe. 
Here  questions  of  this  sort  are  generally  taken  up  on 
exceptions,  a  method,  never  common  in  England  and 
now  abolished  there,  which  presents  only  a  dry  question 
of  law,  —  not  leaving  to  the  upper  court  that  power  to  heed 
the  general  justice  of  the  case  which  the  more  elastic 
procedure  of  the  English  courts  so  oommonly  allows;  and 
tending  thus  to  foster  delay  aud  chicane. 

In  neither  country  is  the  system  of  evidence  consistently 
administered.  Wherever  evidence  is  taken  by  commission 
or  deposition,  the  rules  of  exclusion  largely  break  down; 
that  is  to  say,  in  a  great  proportion  of  trials  where  there 
is  no  jury,  namely,  in  equity,  patent,  and  admiralty  casesi 
and,  more  or  leas,  in  jury  oases  at  the  common  law.  In 
such  cases  the  magistrate  who  takes  the  evidence  notes 
any  objection  that  is  made,  but  does  not  and  cannot  omit 
to  set  down  the  evidence  actually  given.  There  it  stands, 
and  it  is  handed  up  to  the  court  or  jury,  and  is  found  on 
the  paper  with  all  the  rest  of  the  evidence.  In  most 
instances  there  is  small  profit  in  fighting  over  the  admissi- 
bility of  evidence  which  is  already  in,  and  has  once  been 
read  by  or  to  the  tribunal ;  under  such  circumstances  the 
whole  doctrine  of  the  exclusion  of  evidence  is  in  a  great 
degree  inoperative. 

II.  So  much  for  the  system  of  evidence  which  we  have. 
Let  me  come  to  the  second  question:  What  should  we 
have,  and  how  may  we  get  it  ? 

We  should  have  a  system  of  evidence  simple,  aiming 
straight  at  the  substance  of  justice,  not  nice  or  refined  in 
its  details,  not  too  rigid,  easily  grasped  and  easily  applied.- 
All  this  is  necessary,  because  it  is  for  use  in  the  midst  of 
the  eager  competition  of  trials,  where  time  is  short  and 
decisions  must  be  quickly  made.  Long  discussion,  and 
delay  for  refiection,  are  impracticable;  and  in  a  secondary 
and  incidental  part  of  the  law,  like  evidence,  however 
important  it  be,  —  and  it  is  very  important,  for  the  putting 
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in  or  keeping  out  of  evidence  means  often  the  differenoe 
between  g&ining  tout  case  or  losing  it^  —  decisions  in  the 
lower  court  should  generally  be  final. 

In  the  pressure  of  actual  trials,  where,  often,  the  in- 
terests and  passions  of  men  are  deeply  stirred  and  all  the 
resources  of  obioane  are  called  into  play  and  directed  by 
great  abilities  to  obstruct  the  movements  of  justioe,  —  the 
rules  of  evidenoe  and  procedure  ought  to  be  in  a  shape  to 
second  promptly  the  authority  of  the  oourts  in  oheckii^ 
these  familiar  efforts.  In  the  rulings  of  judges  at  the  trial 
much  depends  on  momentary  and  fleeting  considerations, 
addressed  to  the  practical  sense  and  discretion  of  the  oour^ 
and  not  well  admitting  of  revision  on  appeal.  There  are 
many  things  in  which  even  now  the  disoretioD  of  the 
oourtB  goes  far.  A  thoosand  important  matters,  of  one 
sort  and  another,  are  finally  di^>osed  of  at  the  trial,  — 
without  the  right  of  appeal.  The  all-important  deoision 
of  the  jury  itself  is  final,  except  as  the  court,  for  a  few 
reasons,  may  set  it  aside,  e.  g.,  as  being  irrational  or 
against  evidenoe.  In  like  manner,  in  the  whole  of  the 
secondary  and  adjective  part  of  the  law  there  should  be 
little  opportunity  to  go  back  upon  the  mlings  of  the  trial 
Judge;  there  should  be  an  abuse,  in  order  to  justify  a 
review  of  them  by  an  appellate  court.  In  order  to  make 
this  practicable,  the  rules  of  evidenoe  should  be  simplified; 
and  should  take  on  the  general  character  of  principles,  to 
guide  the  sound  judgment  of  the  judge,  rather  than  minute 
rules  to  bind  it.  The  two  leading  principles  should  be 
brought  into  oonspicuoos  relief,  (1)  that  nothing  is  to  be 
received  which  is  not  logically  probative  of  some  matter 
requiring  to  be  proved;  and  (2)  that  eveiytiiing  which  ia 
thus  probative  should  oome  in,  unless  a  clear  ground  of 
policy  or  law  excludes  it.  And  then,  as  regards  the  mass 
of  detailed  rules,  these  should  mainly  be  subject  at  all 
times  to  the  shaping  and  controlling  power  of  the  high- 
est oourts,  in  the  different  jurisdictions,  in  making  rules 
of  court.    The  rules  of  evidenoe  on  which  we  practia* 
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to-day  liave  mostly  grown  np  at  the  hands  of  the  judges; 
and,  except  as  they  be  really  something  more  than  rules  of 
eridenoe,  they  may,  in  the  main,  properly  enough  be  left 
to  them  to  be  modified  and  reshaped. 

But,  in  doing  this,  let  me  hasten  to  say,  it  would  be 
necessary  at  the  outset  to  discriminate  between  what  are 
really  rules  of  evidence,  and  what  are  only  nominally  such. 
It  would  never  do  to  submit  to  the  free  ooutrol  of  the 
judges,  through  rules  of  oourt,  the  great  mass  of  substan- 
tive law  that  now  lies  disguised  nnder  the  name  of  the 
law  of  evidence.  It  is,  indeed,  on  every  ground,  high 
time  that  this  sepamtiou  were  made.  It  is  discreditable 
to  a  learned  profession  to  allow  the  subject  to  lie  in  the 
jumble  that  now  characterizes  it  in  this  respect.  To  do 
this  will  tend  wonderfully  to  simplify  and  cleat  the  subject 
of  evidence  as  we  now  have  it;  and  it  will  also  remove  a 
chief  objection  to  certain  needed  reforms,  and  especially  to 
tiiis  of  placing  in  the  hands  of  the  judges  a  far  larger 
discretion  in  shaping  and  modifying  the  system  than  is 
now  allowed  them.  This,  then,  is  the  first  step  to  be 
taken;  it  ia  necessary  in  any  event,  if  we  are  to  have  clear 
ideas,  on  the  subject;  and  it  is  practicable  if  undertaken 
l^  competent  hands. 

When  onoe  this  extrusion  of  foreign  matter  is  accom- 
plished, the  process  of  simplifying  and  restating  the  roles 
of  evidence,  in  the  proper  sense  of  the  word,  can  go  for- 
ward. To  aocomplish  this,  some  legislation  would  prob- 
ably be  necessary.  It  should  take  the  shape  of  conferring 
authority  on  the  courts,  or  expressly  recognizing  it  as 
already  in  them,  to  change  and  mould  the  rules  of  evidence, 
subject  to  such  limitations  as  may  seem  prudent,  — subject 
only,  it  might  be  hoped,  to  a  few  large  and  simple  prin- 
ciples which  are  the  skeleton  of  our  present  system.  We 
can  hardly  hope  for  wisdom  enough  in  the  legislature  to 
iocomplish  in  any  other  way  what' is  needed.  Good  legis- 
lation of  any  sort,  in  the  way  of  law  reform,  ia  very  hard, 
almost  impoesible,  to  get.    Yet  a  small  and  instructed 
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bod;  of  lawyers,  in  any  legislature,  can  overcome  even 
this  difficulty;  and  snoli  a  body,  in  any  community, 
might  well  hope  to  carry  through  so  reasonable  a  provision 
as  that  of  charging  the  courts  with  a  general  control  over 
the  rules  of  evidence,  when  once  they  themselves  were 
persuaded  of  the  need  of  it.  But  I  do  not  forget  that,  on 
such  subjects  as  this,  the  lawyers  are  often  the  persons 
chiefly  needing  to  be  roused  and  convinced,  and  that  this 
is  tbe  greatest  obstacle  to  be  overcome.  This  was  strongly 
put  two  years  ago  by  a  leading  member  of  the  bar.'  In 
recommending  to  a  body  of  young  lawyers  as  their  special 
work,  "for  all  their  lives,"  —  aside  from  the  necessary 
woik  of  theii  immediate  calling,  —  the  great  business  of 
"the  amendment  of  the  law,"  using  the  words  in  a  large 
sense,  the  distinguished  speaker  recognized  the  fact  "that 
no  class  in  modem  society  is  more  conservative,  more 
timid  in  promoting,  more  resolute  in  resisting,  alterations 
in  existing  law,  than  the  body  of  which  we  are  members." 
And  after  alluding  to  other  possible  reasons  for  what  he 
calls  "the  dull  conservatism  of  many  lawyers,"  he  adds 
that  "there  is  a  timidity  bom  of  mere  ignorance.  .  .  . 
And  so  it  is  the  narrowness  of  vision,  the  imperfect  intelli- 
gence of  many  lawyers  which  makes  them  .  .  .  apprehen- 
sive of  changes  which  they  think  untried  experiments." 
These  excellent  suggestions  point  to  the  chief  difficulty  in 
accomplishing  such  a  change  as  I  am  proposing,  so  far  as 
it  is  dependent  on  legislation.  Yet,  as  I  said,  a  few 
enlightened  and  resolute  lawyers,  men  of  recognized  legal 
capacity  and  character,  could,  with  good  fortune,  carry 
through  any  of  our  legislatures  some  such  prudent  measure 
of  reform  as  I  am  suggesting.  In  Massachusetts  we  have 
had  a  typical  illustration  of  what  a  well-trained  lawyer 
may  do  for  his  profession  in  the  way  of  law  reform,  by  the 
simplest  methods.  Nearly  fifty  years  ago  Mr.  B.  R.  Curtis, 
—  who,   two   years  later,  in   1851,   became  Mr,  Justice 
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Curtis  of  the  Supreme  Court  of  the  United  States,  —  beiog 
a  member  of  the  Massachusetts  House  of  Representatives, 
introduced  a  resolution  for  the  appointment  of  three  com- 
missioners "to  revise  and  reform  the  proceedings  in  the 
courts  of  justice  in  this  Commonwealth,  except  in  criminal 
oases,  subject  to  the  approval  of  the  legislature,"  It  was 
unanimously  adopted,  and  Mr.  Curtis,  with  two  other 
leading  lawyers  of  the  State,  was  appointed  to  the  task, 
lu  1851  they  prepared  the  draft  of  what  has  since  been 
known  as  the  "Practice  Act."  The  commission  proceeded 
cautiously,  in  some  respects  too  cautiously,  and  consulted 
the  bench  and  bar  freely;  their  measure  was  accompanied 
by  an  admirable  report  of  some  twenty  octavo  pages,  under- 
stood to  have  been  prepared  by  Judge  Curtis,  which  has 
still  the  merits  of  a  legal  classic,  giving  the  reasons  for 
their  action,*  The  bill  was  but  slightly  changed  by  the 
legislative  committees  to  whom  it  was  referred;  and  it 
passed  without  dissent.  It  was  a  careful  but  radical 
change  of  the  whole  civil  procedure  of  the  State  at  common 
law.  A  few  changes  were  made  in  1852  by  a  repeal  and 
re-enactment,  but  they  left  the  law  substantially  the  same, 
and  Massachusetts  has  lived  under  it  with  success  and 
satisfaction  ever  since,  making  only  occasional  improve- 
ments. In  Connecticut,  in  1879,  similar  reforms  were 
accomplished  i^der  the  leadership  of  a  distinguished 
lawyer,  now  a  member  of  the  Supreme  Court  of  that 
state;*  and  other  instances  might  be  cited  in  other  States 
of  our  country.  As  for  England,  everybody  knows  of  the 
great  measures,  under  the  general  title  of  the  Judicature 
Acts,  which  have  been  carried  through  in  the  last  quarter 
of  a  century,  under  the  impulse  of  Lord  Selbome. 

But  even  without  legislation,  the  judges  have  great 
power  over  the  subject,  direct  as  well  as  indirect.  A 
system  which  mainly  came  into  life  at  their  hands  and  has 
been  constantly  moulded  by  tbem,  by  way  of  administering 
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procedure,  they  can  also  largely  reshape  and  recast,  if  they 
will.  But  no  court  should  enter  upon  this  task  that  is  not 
sure  of  its  ground,  that  does  not  pretty  well  understand 
the  bistoty,  nature,  and  scope  of  the  existing  rules,  and 
see  pretty  clearly  where  it  means  to  come  out.  With  these 
preparations,  however,  the  course  taken  from  time  to  time 
by  the  English  judges  is,  in  a  good  degree,  open  to  ours. 
By  osiDg  strongly  their  power  to  shape  the  procedure  and 
modify  it  by  rules  of  court,  they  can  do  much  directly; 
and  by  discouraging  an  unjust  and  overstrained  applion- 
tion  of  the  rules  of  evideDoe,  by  construing  tbem  freely 
and  in  a  large  way,  by  refostng  to  interfere  with  the  rul- 
ings of  the  lower  courts  exoept  in  cases  of  abuse  or  dear 
and  important  error,  by  encouraging  a  more  elastic  pnn 
ceduie  in  shaping  questions  for  iha  upper  court,  by  recur- 
ring always  to  fundamental  principles,  and  inclining  always 
to  give  ^eot  to  these  as  against  exceptional  and  special 
rules,  and  generally  by  recognizing,  resolutely  and  per- 
sistently, tiie  subordinate,  auxiliary,  secondary,  wholly 
incidental  oharaoter  and  aim  of  the  rules  of  evidence 
(properly  bo  called),  they  can  indirectly  do  a  very  great 
deal.  Let  me,  however,  repeat  again  and  again,  and  with 
emphasis,  that  I  mean,  in  speaking  of  the  secondary  char- 
acter of  the  rules  of  evidence,  to  refer  only  to  what  is 
properly  bo  called;  and  let  me  again  and  again  insist  that 
the  body  of  nilesnow  called  by  that  name  should,  without 
needless  delay,  be  purged  of  that  spurious  matter,  twUm 
indiseetaque  molea,  belonging  to  the  substantive  law,  to 
the  general  rules  of  legal  reasoning,  and  to  other  parts  of 
the  law  of  procedure,  of  which  I  have  repeatedly  spoken. 

What  about  the  jury  7  some  one  may  ask.  If  our  present 
system  of  evidence  has  been  called  out  by  the  jury,  and  we 
still  have  that,  why  must  not  the  law  of  evidence  continue  ? 
That  suggests  the  question,  whether  the  juiy  itself  must 
continue?  The  jury  system  is  already  much  modified. 
The  experience  of  England,  Massachusetts,  and  some  othex 
States,  where  for  some  years,  in  most  civil  oases,  no  persoa 
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hu  a  JTuy  trial  nnleBs  he  asks  for  it  before  a  certain  time, 
has  been  satis&otory.  This  has  worked  a  great  cutting 
down  in  the  number  of  jarj  trials.  It  appears  to  me  tha^ 
with  or  without  the  aid  of  changes  in  constitntional  pro- 
Ttsions,  mote  may  well  be  done  in  reducing  the  number  of 
jury  trials  in  civil  and  criminal  cases.  PerBonally  1  should 
think  that  it  was  not  wise  to  abolish  jury  trial  in  oivil 
cases,  • —  of  course  not  in  criminal  cases,  —  but  only  that  it 
should  be  restricted  atill  farther.  Indeed,  in  ciril  oases,  I 
would  restrict  it  narrowly,  for  it  appears  to  me,  among 
other  tbinge,  to  be  a  potent  cause  of  demoralization  to  the 
bar.  In  so  fat  as  it  has  been  or  may  be  restricted,  the 
objections  to  any  changes  in  our  system  of  evidence  which 
are  founded  on  its  relation  to  jury  trial  are  lessened. 

Bat  apart  from  all  that,  it  may  be  said,  truly,  that  jnries 
are  now  mnoh  less  helped  and  restrained  by  the  judicial 
contrivances  which  find  expsession  in  our  rules  of  evi- 
dence than  is  sometimes  thought.  Judges,  to  a  large 
extent,  sit  quiet  and  let  parties  try  their  cases  with  aa 
loose  an  application  of  the  rules  of  evidence  as  they  them- 
selves may  wish.  Indeed,  the  waiving  of  these  rules  has 
been  judicially  declared  to  be  the  right  of  litigating  parties 
in  all  oases.  "As  the  rules  of  evidenoe,"  said  Chief 
Jnstioe  Shaw,  in  1848,'  "are  made  for  the  security  and 
benefit  of  parties,  all  exceptions  may  be  waived  tiy  mutual 
consent."  Allowing  that  this  is  overstated,  it  may  still 
be  insisted  that  the  old  conceptions  of  a  jury's  incapaci^, 
and  of  the  need  ot  so  much  exclusion,  were  overstrained, 
and  that  they  are  largely  inapplicable  to  modem  juries. 

I  will  leave  aside  any  question  of  changing  the  jury 
system,  and  assume  that  it  is  to  be  in  no  degree  restricted. 
Undoubtedly,  at  least  in  my  opinion,  it  will  long  continue, 
and  should  oontinue,  to  a  greater  or  less  extent.  80  loi^[ 
as  it  does,  we  mnst  have  a  law  of  evidence,  t.  s.,  a  set  of 
legulative  and  excluding  precepts,  enforced  by  the  presid- 
ing officer  of  the  meeting^  namely,  the  judge.  Inex^nnsing 
>  SliKW  >.  BtoM,  I  Cosh.  ttS,  MS. 
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this  fanction  the  court  nmst  continue  to  apply  certain 
great  principles,  Boch  as  these :  (1)  That  the  jury  must,  so 
fai  as  possible,  personally  see  and  hear  those  whose  state- 
ments of  fact,  oral  or  written,  they  are  asked  to  believe ; 
(2)  that  witnesses  must,  so  far  as  possible,  testify  orally, 
publicly,  under  strong  sanctions  for  tmth-telling,  uid  that 
both  parties  must  hare  full  opportunity  to  examine  or 
cross-examine  under  the  court's  supervision;  (3)  that  in 
the  case  of  writings  the  jury  must,  so  tax  as  possible,  per- 
sonally and  publicly  inspect  such  as  they  are  expected  to 
act  upon ;  (4)  that  whatever  is  said  or  cdiowa  to  the  jury, 
or  privately  known  to  them,  bearing  on  the  case,  must  be 
said,  shown,  or  stated  publicly,  in  presence  of  the  conrt 
and  of  all  parties  ooncemed ;  (6)  that  the  execution  of 
solemn  documents  must  be  clearly  shown,  and  that  they 
must  be  faithfully  construed  according  to  the  written  terms ; 
(6)  that  the  jury  must  not  be  obliged  or  permitted  to  listea 
to  what  will  unduly  delay  the  case,  or  too  much  tend  to 
confuse  or  mislead  them ;  (7)  that  the  jury  may  be  aided 
by  the  opinions,  on  matters  of  fact,  of  persons  specially 
qualified,  wherever  they  are  likely  to  be  materially  helped 
by  it ;  (8)  that  the  court  must  have  power  to  review  and 
set  aside  the  verdict  of  the  jury,  in  order  to  prevent  gross 
injustice,  and  secure  conformity  to  the  rules  of  law  and 
the  requirements  of  sound  reason,  —  in  no  case  substituting 
its  own  judgment  for  that  of  the  jury,  and  always  exer- 
cising  a  merely  restraining  power. 

I  am  assuming  that  the  two  fundamental  propositions 
already  named'  are  kept  in  mind.  In  giving  effect  to 
these  and  in  regulating  details,  if  a  few  comprehensive, 
fundamental  principles  like  these,  derived  from  experience 
and  at  the  bottom  of  our  present  system,  be  followed,  con- 
strued and  applied  in  a  liberal  way ;  and  if  the  application 
of  them  be  kept  steadily  under  the  oversight  and  control 
of  the  court,  by  being  dealt  with  as  rules  of  court,  it 
appears  to  me  that  our  system  of  evideuoe  might  be  vastly 
■  Supra,  590. 
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improTed,  and  be  made  conformable  to  the  changing  oon- 
venience  of  mankind. 

And  now,  finally,  if  it  be  said  that  we  have  not  jadgea 
fit  for  the  large  discretion  thus  to  be  oonfided  to  them, 
several  things  may  be  said  in  answer :  — 

1.  That  sort  of  Temark  about  our  judges  is  often  made 
when  one  has  in  mind,  not  the  judges  of  his  own  conrts, 
or  of  any  courts  that  he  knows  most  about,  but  some  other 
judges  in  some  other  parts  of  the  country.  Admitting  that 
the  statement  may  be  true  la  some  places,  it  is  not  tnie 
of  the  higher  Federal  courts  anywhere,  or  of  the  higher 
courts  in  most  of  our  States.  It  is  not  true  iu  England. 
Wherever  it  is  not  true,  that  particular  jurisdiction  need 
Dot  be  deterred  from  giving  to  its  highest  courts  the  pro- 
posed recognition  and  enlargement  of  discretionary  power. 
And  the  example  thus  afforded  will  be  likely  to  help 
matters  elsewhere. 

2.  If  the  judges  in  any  place  are  not  fit  for  any  given 
functions  which  those  in  other  places  exercise  with  benefit 
to  the  community,  or  which  it  is  thought  well  to  put  upon 
them,  that  is  a  reason  for  changing  the  breed  of  judges. 
A.nd  we  may  remember  that,  in  moat  of  our  States,  a  change, 
whether  for  better  or  worse,  is  only  too  quickly  and  easily 
possible. 

3.  The  objection,  however,  may  have  another  answer. 
Those  who  make  it,  forget,  for  the  moment,  how  mucb 
discretion  is  already  reposed  in  the  judges,  and  exercised 
by  them  at  every  hour  of  the  day  and  in  every  part  of  their 
functions.  In  imposing  criminal  sentences,  in  punishing 
contempts,  in  passing  upon  motions,  in  making  rules  of 
court  and  regulating  practice  and  procedure,*  in  adopting 
rules  of  presumption,  in  determining  the  limits  of  judicial 
notice,  in  applying  the  rules  of  evidence,  and  in  conducb- 

1  S«0,  for  exarapU.  h  I  am  nminded  b;  mj  colleague,  PToFeMor 
Smith,  hlmaelt  forraerlj  a  dlitin^iihed  member  of  the  Snpreme  Bencli 
at  New  Hampahire,  the  experience  of  that  State  dnring  the  adminiatnk 
tioiia  of  Chief  Justice  Bell  mod  Chief  JnMica  Dae. 
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ing  trials  g«iiei&lly,  —  Id  disobar^g  these  and  other 
duties,  a  Tast  discretionair  pover  is  everywhere  exercued. 
Men  vho  can  safely  be  introBted  with  the  disoretioii  which 
the  ordinary  exercise  of  the  judicial  offloe  importa,  every 
day  of  the  week,  are  fit  to  undertake  the  fonotion  that  I 
mm  now  sn^sating. 
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[PiDitt  the  (BngUih)  lAw  UaguiiM,  vL  ua.    Oelobtr,  ISai.] 
PRKSDMPTIONS  OP  LAW  A21D  FSBSnUFTIVE  BTIDBNCK 

PRxauxpnom  ■»  cninmoQlj  dlvidod  hj  wriUn  on  Engliah 
U«,  tnto  tm  duMS,  dmmI;,  preaamptioni  of  Uw,  and  preMunp* 
ttona  of  fut 

PrMampdoDS  of  law  are  of  two  kinds.  PtrH,  ooDclnsiTB  at 
Impenttjre  praenmptions,  that  is,  1^^  rnlea  not  to  be  ovBrooiM 
bjr  any  eridonoe  that  the  fact  la  otherwise.  Thus  bj  the  atatut* 
of  limitations,  a  simple  oontract  debt,  not  kept  up  in  oertain  speoi- 
fled  mannen,  U  esUngnished  after  a  lapse  of  six  yean;  nor  oao  it 
be  teeovered  by  proving  tbat  the  snm  due  has  never  been  paid. 
So  If  a  man  ^res  a  receipt  in  full  nnder  seal,  evidenoe  of  a 
prior  unsatisfied. debt  is  not  admissible.^  The  cases  in  which  pai>> 
ties  are  bound  by  similar  admisaioiie,  and  particularlj  by  admW 
slons  on  the  reoord,  are  very  nnmerons.  Again,  a  sane  man  ia 
preanmed  to  contemplate  the  probable  consaqncnoea  of  his  own 
acts;  and  tUs  presumption  is  oonclnsiTe,  nor  may  he  rebut  it  bj 
■bowing  that  In  fact  he  did  not  foresee  them.*  So  that  by  this  rule 
a  man  Is  made  reeponrible  for  the  consequences  of  his  acts,  whether 
his  oonduct  is  marked  by  heedless  negligence,  or  obstinate  rssbneet. 
Of  the  tame  nature  are  all  rules  respecting  the  limitation  of  aotiona 
and  title  by  preaoription,  which  lir.  Starkie  oalla  artificial  iweaomp* 

1  9  StarUe  ETid.,  tit.  Receipt. 

■  Per  Lord  Sllsntiorangh, "  It  is  an  univerMl  principle  that  wbenanuui 
ii  chaiged  with  doing  an  act  of  which  the  probable  ccmaeqnence  maj  be 
higblj  injurtoos,  the  intention  ii  an  Inference  of  law  resulting  from  the 
doing  the  act."  Bax  «.  DUon,  a  IL  &  8.  IB.  See  Law  Mag.  toL  f. 
p.  SAB. 
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tioDS ; '  but  tbej  are  do  mora  utifioial  than  any  other  rnl«  of  law; 
and  when  it  is  aud  that  twenty  years'  peaceable  enjoyment  of  an 
easement  raises  a  presumption  of  a  gran^  this  is  only  a  clumsy  and 
circnitous  mode  of  expressing  the  rule  that  twenty  years'  peaceable 
enjoymeDt  gives  a  prima  facie  title  to  an  easement.  It  is  no  mora 
capricious  or  absurd  that  this  presnmption  should  not  apply  to  a 
possession  of  nineteen  jeara  and  three  hundredandsixty-fooirdays, 
than  that  a  man  should  be  a  minor  at  the  age  of  twenty  yean  and 
three  hundred  and  sixty-four  days. 

In  some  cases  of  conclusive  t^al  presumption,  a  party  is  said  to 
be  eatopptd,  and  to  have  created  an  titopptl  against  himself.  An 
estoppel  is  when  a  man  has  done  some  act  which  affords  a  coneln- 
sive  presumption  against  himself  in  respect  of  the  matter  at  issne. 
Thiu,  if  a  plaintiff  dispotes  the  title  of  the  defendant  to  certain 
lands,  and  it  appears  that  he  holds  them  as  tenant  to  the  defendant, 
this  aSords  a  conclusive  presumption,  which  he  may  not  dispute, 
that  his  landlord  is  rightfally  entitled :  in  other  words,  a  tenant  is 
estopped  from  disputing  bis  landlord's  title. 

Formerly,  all  children  born  in  lawful  wedlock,  if  the  husband 
was  not  impotent,  or  beyond  the  four  seas  during  a  period  ezceedr 
ing  that  of  gestation,  were  legitimate ;  nor  oould  evidenoe  to  the 
contrary  be  received  in  a  court  of  law.*  The  presumption  of  law 
was  then  imperative  ;  whatever  might  have  been  the  real  facte  of 
the  paternity,  and  however  clearly  they  might  be  proved,  still  the 
husband  was  considered  as  the  father  of  his  wife's  children.  Since 
that  time,  however,  the  rule  has  been  changed,  and  probable  evi' 
dence  that  the  husband  waa  not  the  father  of  the  child,  is  admissi- 
ble.*   The  presumption,  therefore,  in  thb  case  now  belongs  to  the 

>  3  Evid.  1S3S. 

*  Co.  Litt.  SM  a.    See  the  Edhibnrgb  Review,  toL  xlix.  p.  19a 

*  "  I  apprehend  the  law  to  be,  (bat  the  birth  of  a  child  dnring  wedlock 
laises  a  preenrnption  (of  law)  that  snoh  child  is  legitimate ;  that  thi>  pre. 
somption  may  be  rebutted  both  by  direct  and  preeamptive  evidence ;  that 
onder  the  fin<t  head  may  be  classed  Impotency  and  dod^ccssb,  that  is, 
fmpoulbiUty  of  access;  and  under  the  second,  all  thoee  ciicnmstances 
which  can  hare  the  effect  of  raisiDg  a  presnmptioo  {of  fii£t)  that  the  child 
is  not  the  Issue  of  the  hoibaDd."  Lent  Redewlale  in  the  Baobniy  Peer, 
age  case,  GsTdnei  Peerage  by  Le  Marchant,  i3i.  Lord  Bedesdsle,  in 
the«e  TelnaTk^  has  confonnded  rfirert  anil  frrttamptijtt  evidence  with  ctrtain 
and  }>nAaiie  evidence.  Impotency  or  non-access  is  only  an  indiiect  proof 
of  i:ie^iniacy,  dthongh  it  is  a  proof  which  admits  of  no  doubt. 
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teeond  knd  more  oomprebaiuire  kind :  i.  e^  whenpresamptionB  of  taw 
are  certain  aMumptioos  or  legal  rules,  deflniag  the  atnonot  of  eri- 
denoe  requisite  te  support  a  particalar  allegation,  which  facts  being 
proTed,  may  be  either  explained  awaj  or  rebutted  by  eTidence  to 
the  contrary,  but  are  oondusive  in  the  abeenoe  of  sach  evidence. 
The  distiuctioa  between  the  two  kinds  of  legal  presamptiDns  i> 
clearly  slated  by  Lord  Mansfield  in  Darwin  tr.  Upton.'  "  Tbo 
enjoyment  of  lights,  with  the  defendant's  acquiescence  for  twenty 
years,  is  such  decisiTe  preiumpUon  of  a  right  by  grant  or  otherwise, 
that  nnloBS  contradicted  or  explained,  the  jury  ought  to  believe  it ; 
bnt  it  is  impossible  that  length  of  time  can  be  laid  to  be  an  abto- 
lute  bar,  like  a  statute  of  limitatioa;  it  is  oertunly  a  prtnmptir» 
bta-  whieh  ODgbt  to  go  to  a  jury."  *  Legal  presumptions  of  thia 
latter  kind  (which  may  be  termed  disputable  or  rebuttable  pr^ 
■nmptions)  are  definitions  of  the  quantity  of  eTidenoe,  or  the  stata 
of  facts,  sufficient  to  make  out  a  prima  facU  oaae;  in  other  words, 
of  the  drcniBstancei  udder  whiidt  the  burden  of  proof  lies  on  the 
oppoeito  party.  Of  thia  very  extensive  class  of  presumptions  a  few 
examples  will  suffice,  ^us,  a  man  is  presumed  innocent  until  he 
ir  proved  guilty;  that  is,  if  a  man  is  chained  with  a  crime,  he  is 
not  bound  to  prove  that  he  did  ruU,  hot  bia  accuser  is  bound  to 
provethat  he  ifM  commit  it.*  Thus,  twenty  years'  peaceable  enjoy- 
ment of  an  easement,  throws  on  any  claimant  tbe  burden  of  proving 

1  3  Sanacl.  175  b,  note. 

■  "  I  have  known  (aajs  Mr.  ChriBtian,  note  to  9  BI.  Com.  363)  a  witness 
rejected,  and  himd  ant  of  court,  who  declared  thiU  he  donhted  of  tbe 
existence  of  a  God  and  a  fntnre  state.  Bnt  I  have  liDce  heard  a  learned 
jndge  declare  at  niii'  pri'iij,  that  the  Jndgea  bad  resolved  not  t«  permit 
adult  witneasee  to  be  interrogated  reeperting  their  belief  of  a  Deitj  and  a 
fDtnre  state.  It  ia  pn>babl}r  mora  condnciTe  to  the  coutu  of  jiutice,  that 
thia  abo'ald  be  praanmed  till  the  contrary  ia  praved.  And  the  moat  re1i(^ 
iona  wineoa  may  be  acandaliud  by  the  irapalation,  which  the  very  ques- 
tion conveyB."  The  eatabliahment  of  this  coDcltutve  preanniptioa  woold 
be  nearly  equivalent  to  admitting  the  evideeoe  of  Atheiata,  which  is  now 
excluded ;  aa  it  would  be  almost  Impoaaible  to  prove  the  exact  atate  of  a 
man'i  belief.  Thia  change,  therefore,  u  indeed  of  nil  Che  roles  of  exclo- 
aion  of  evidence,  Is  very  desirable,  hut  has  not  yet  been  effected. 

*  In  cases  of  homicide,  however,  if  it  merely  appear*  that  one  man  haa 
killed  another,  he  is  praanmed  to  be  gnllty  of  murder,  nnleas  such  evidence 
ia  produced  as  will  either  rednce  the  offence  to  manslaaghter,  or  entirely 
remove  its  criminality,  by  jnitttying  at  ezcnsing  it.  See  Law  Mag 
ToL  T.  p.  362. 
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that  tlie  poaMMor^  titla  la  bad,  and  Out  A«  hu  a  batter.  So  U  a 
child  is  bom  in  w«dloek,  one  who  ^uetttent  hla  legitiiutoj  miut  di^ 
pTore  it !  if  a  obild  i>  born  during  a  diToroe  a  manaa  tt  Oiaro,  dim 
who  tnoinhiuu'  his  kgitiniacy  mtut  pron  it  Again,  tba  pnuomp- 
tion  of  law  is  that  a  man  !■  aliTe^  nnleas  nothing  hu  bMU  heard  ol 
him  for  aevfln  jetn,  when  the  preanrnption  is  that  be  is  dead:  that 
la  to  087,  if  it  is  averred  that  a  man  is  dead,  the  par^  mnat  prove 
hia  asaertion ;  but  if  nothing  has  been  heard  of  him  for  aeren  yean, 
the  opposite  party  must  prove  that  he  is  alire.  Waste  land'whioh 
adjoina  a  road  is  presumed  to  belong  to  the  owner  <€  the  adjoining 
enoloeed  land ;  whose  title  ia  therefore  valid,  nnlaaa  aoma  one  can 
■how  a  paramount  clum. 

The  cironmstaaeaa  which  will  raise  tnob  a  legal  pteeomption,  n't 
In  other  words,  will  impose  on  the  other  parfy  the  oeotedtj  ol 
proving  that  the  faot  ia  noi  ao,  aometimea  differ  wiUi  regard  to  the 
same  fact  in  different  issues :  that  Is,  evidenoe  which  in  one  iasne  la 
anScient  to  establiah  a  oert^n  fact,  in  another  ia  not  sufficient. 
Thua,  in  aetUement  aaaea,  proof  of  a  long  oohabitation  of  two  per* 
sons  who  pasaed  as  man  and  wife,  is  auAcient  to  raise  a  preanmp- 
tion  of  marriage,  or  to  compel  the  other  paitj  to  prove  that  there 
Waa  no  marriage.  But  in  bials  for  bigamy  and  actions  for  crimi- 
nal  conversation,  proof  of  an  aotaal  marriage  ia  requisite.  So 
likewise,  in  actions  for  breach  of  promise  of  marriage^  a  promise  aa 
the  part  of  the  woman  may  be  proved  by  ontward  marks  of  aocept- 
anoe,  and  ancfa  a  conduct  aa  would  be  natural  tonrda  an  accepted 
suitor.  But  on  the  part  of  the  nuu.such  facts  will  not  raias  a  pt^ 
sumption  of  a  promise,  which  must  be  proved  by  direct  evidence. 

The  question'  therefore,  with  regard  to  the  latter  kind,  or  dia* 
putable  preaumptjons  of  law,  resolve*  itself  into  this :  what  state 
of  facts  being  proved  or  admitted,  in  other  worda,  what  amount  ^ 
evidence,  ahall  be  aufficient  to  support  the  allegations  of  the  one 
party,  ao  aa  to  compel  the  other  party  either  to  disprove  or  explain 
them?  This  qneetion  arises,  and  most  be  decided  by  lq;al  rules, 
in  every  case  which  comes  before  a  court  of  Justice.  Hie  doctrine 
of  legal  presumptions  therefore  is  not  a  subject  which  can  be  treated 
by  llseir,  as  it  runs  through  the  whole  law  of  evidenoe,  and  ia  Inter. 
woven  with  its  entire  texture :  in  every  different  subject  it  must  be 
laid  down  what  amount  of  evidence  Is  sufficient  to  raise  a  presnmp- 
tion,  or  to  show  a  prima  /aeU '  case,  and  to  throw  on  the  opposite 

1  "  Prima  faiat  evidence  is  that  which,  not  being  incoDiIitent  with  tba 
blsitf  of  the  bfpatbeiii^  navertbelsis  raissa  such  a  degree  of  probabOit; 
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ride  the  bnrdsD  eitiwr  of  praring  Ui«  oontnir,  to  that  the  obHg&tjon 
nerer  attaches,  or  of  ahowiag  that;  though  the  obligation  ones 
attached,  ha  la  now  released  from  it.  For  Bzample,  the  plalntifl 
makes  a  prima  faeia  ease  by  proTing  the  defendant's  rignatore  to  a 
promissory  note;  Thieb  ease  the  defendant  may  answer,  either  by 
proring  that  the  signature  is  a  foi^fery,  when  be  would  ilot  be  Ii»- 
ble,  or  that  the  note  has  been  paid,  when  the  liability  having 
existed  would  have  been  discharged.  The  rulea  on  the  doctrine  of 
legal  presomptlons,  a  doctrine  not  'only  of  uuivergal  applioalaon 
throoghout  the  law  of  evidence,  bnt  of  the  highest  importance  to 
the  oommonity,  may,  in  many  oasea,  be  nferred  to  the  four  follow- 
ing maTJnia :  —  1st  That  no  one  shall,  in  the  first  instance,  be 
called  on  to  prove  a  negative,  or  be  pnt  on  hli  defence,  without 
euffloient  evidence  against  him  having  been  offered,  which,  if  not 
contradicted  or  explained,  would  be  ooneladve.  3d.  That  the 
affirmative  of  the  iiwie  mnst  be  proved;  otherwise  men  migbt  be 
oalled  npon  by  a  stranger  to  prove  the  title  to  their  proper^,  which 
they  might  oRen  be  nutUvto  do,  thoa^  the  title  was  in  fact  good. 
8d.  That  poeMsaion  la  pruna  JaeU  evidence  of  proper^.  If  in  all 
actions  founded  on  a  right  of  property,  the  plaintiff  was  foroed  to 
prove  his  title,  the  eeouri^  of  proper^  would  be  much  diminished 
by  such  diselosuiee,  and  tiie  uncertainty  of  litigation  much  in> 
creaaed.  The  4th  m^m  is  oommonly  expressed  in  the  worda 
"  Omnia  prtuvmimtw  riu  tt  lolenniler  acta,"  i.  «.,  whatever  any 
thing  or  person  appeara  or  profeeaee  to  be,  is  oonridered  to  be  the 
tact,  nntil  the  contrary  is  proved.  What  could  be  mora  daagerooa 
to  the  qniet  enjoyment  of  property  and  the  peace  of  sooiety,  than  a 
liberty  to  put  any  man  to  the  proof  that  a  deed  is  genuine,  that  hit 
birth  is  le^timate,  that  his  marriage  la  valid?  It  woold  be  in  vain 
that  the  law  prutaotad  the  innooent,  if  any  man  could  be  called 

In  Its  fiiTOT,  that  It  mntf  prarmll,  if  it  be  accredited  by  the  jury,  hiiIms  It 
be  rebntted  or  the  oontiaiy  proved."  1  Stark.  Ev.  453.  Hr.  BtarUe  has 
here  Intrcdnced  an  mmeceuary  oonditlcn  into  hi*  deflnltton.  Coadiu/w 
erldeuce  ia  not  inconslatent  with  the  falsity  of  the  hypothesii :  so  tar  tron 
it  indeed,  that  It  is  made  coDclnriva  for  no  Mher  leaaon  than  because  the 
contiaiy  mag  be  proved.  The  simple  acconnt  of  the  matter  >>,  that  ;>n'nia 
fade  evidence  is  that  amonat  of  ertdence  which  Is  snfikleut  to  establish  a 
certain  fact :  when  this  amonnt  ia  flied  by  law,  the  mle  to  this  effect  is 
termed  a  pntHmptim  of  lam ;  whan  it  is  not,  it  raost  l>e  left  to  the  ]ory  to 
determine  what  conclusion  ta  to  be  drawn  bom  the  facta  proved,  and 
wtutber,  if  anoontradicted  or  nnexplaiued,  they  make  ont  the  case. 
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upon  to  ipnn  that  be  wu  not  guilty ;  or  that  it  protected  propei^, 
if  property  ooiUd  only  be  held  by  ft  eontinwU  wv  of  litigftdon. 

If  theM  view)  with  reg&rd  to  preaumptioaa  are  oorrect,  it  will  be 
impossible  to  agree  with  the  remarks  of  Hr.  Bentham,  who  main- 
tains that  the  contrary  of  the  maxim,  that  be  who  makes  an  aver- 
ment should  prove  it,  ooght  to  be  followed.'  What  he  means  is 
not  very  clear ;  for  it  is  not  b>  be  suppoeed  that  a  party  oould  be 
called  on  to  prove  that  which  is  against  himself,  or  to  give  evi- 
dence for  the  affirmative  of  an  iasna  by  which  he  is  to  be  a  kwer : 
that  the  defendant  should  prove  the  plaintiff's  case,  and  the  plaia- 
tiff  the  defendant'!.  Mr.  Bentham  probably  means,  that  the 
ptuntitE  should  not  be  called  npon  to  prove  hie  case,  bat  that  the 
defendant  should  be  flrat  bound  to  disprove  tiie  plaintiff's  allegft- 
tioofl.  If  this  is  Ur.  Bentham's  meaning,  suoh  a  rule  would,  in  our 
opinion,  completely  destroy  the  secnrit;  of  property,  and  espedallf 
of  chattels  or  movables;  although  he  is  pleased  to  say  that  it  u 
reoommendad  by  the  system  of  "plain  and  simple  justice  and  uatn- 
ral  prooedare."  In  another  place  he  lays  down  a  rule  to  the  same 
effect  se  that  just  iiotieed,  Dainely,  that  "  between  pMntiff  and  de- 
fendant, the  presumption  ought  to  be  in  favor  of  the  former,  to 
the  prejudice  of  the  latter."  His  chief  argnmeut  Is  contained 
in  the  following  passage.  "  I  am  aware  tiiat  many  lawyera  learn 
to  the  contrary  presumption.  Thay  are  misled  by  an  illusion.  A 
defendant  appears  to  their  mind  as  a  man  attacked  in  his  right  of 
possesuon;  and  the  presumption  ought  to  be  in  favor  of  Uie 
possessor,  because  the  number  of  lawful  poesesaors  ii  infinitely 
greater  than  that  of  unlawful  possessors.  But  this  is  not  the 
stato  of  the  question.  The  point  is,  whether,  in  oases  of  disputed 
possession,  the  instances  in  which  the  party  calling  the  possessioa 
in  question  is  in  the  right  do  not  greatly  exceed  those  in  which  he 
is  in  the  wrong."  (Book  vi.  ch.  ii.)  Undoubtedly  they  do ;  and, 
as  we  humbly  submit,  for  no  other  reason  than  becaute  the  pre- 

1  Bentham  on  Evidence,  by  Domont,  book  viL  e.  Ifi.  The  volBminons 
papen  of  Mr.  Bentham  on  tho  subject  of  evidence  were  tiansmitted  to  the 
Iste  M.  DumoDt,  who  extracted  from  tbetn  a  trestise  which  lie  pebUshed 
In  two  vols,  under  the  name  of  TraiK  da  Pnavet  Judldairtt.  Thta 
work  has  been  translated  into  English,  and  pnUished  in  one  voL  (Lon- 
don, I8SS).  An  edition  of  the  papers  from  which  this  work  was  formed 
was  published  bj  iSx.  John  Mill,  in  Sve  thick  vols,  by  the  name  of  the 
Raliimalt  of  Eoidmea.  We  shall  have  occasion  hereafter  to  refer  to  both 
theee  works. 
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fomption  of  law  ia  in  favor  of  the  defendatit;  In  other  wordi, 
bteaiue  the  omu  pmbandi  liea  oa  the  plaiutilt,  who  ia  ealled  od  to 
prove  hla  own  case,  and  therefore  would  not  go  into  ooart  nnleas  bo 
thioka  that  that  oaae  ia  good.  If  the  praamption  waa  io  favor  of 
the  plaintifF,  and  if  the  bardeo  of  proof  U;  not  on  tha  cinimant, 
but  on  the  poMeMor,  the  eonrta  of  juatice  would  be  besieged  bj  all 
permng  who  had  auj  malioe  to  gratify,  or  enemiea  to  be  revenged 
on ;  Bueh  elaimanta  might  at  least  deprive  otheia  of  their  property, 
if  they  did  not  make  a  title  to  it  tbemaelvea;  litigation  would  be 
the  moat  powerful  inatrummt  of  oppreaaion,  when  any  man  might 
by  any  man  be  put  on  hia  defence.  Under  auch  a  law,  a  large  part 
of  the  peraonal  property  in  tha  kingdom  would  soon  fall  to  tha 
erown,  a>  being  without  an  owner:  aoleaa,  indeed,  the  rightful 
ownera  thooght  themselves  justified  in  employing  false  witneaaea 
to  defend  an  honest  canae,  aalving  their  oonaoienoea  with  the  plea 
that  the  end  aanctified  the  meaoa. 

It  ahonld  be  carefully  remarked,  that  in  both  kinda  of  legal  pre* 
sumption  there  is  no  infirenee  ;  the  rule  of  law  merely  appliea  or 
atta^^es  to  the  circnmstanoea  when  proved,  and  is  not  <ieduetd  from 
them.  Thna  where  children  are  born  in  wedlock,  and  there  waa 
iq>portnni^  of  acoeaa  within  the  period  of  geatation,  the  law  pre- 
aumea  or  aasumes  their  legitimacy ;  if  it  is  proved  that  A  or  B  was 
bom  under  such  circumstances,  iUi  Intimacy  ia  inferred,  and  muat 
be  disproved  by  thtwe  who  deny  it.  Bnt  the  presumption  of  law  ia 
one  of  the  propositions  from  which  this  conclusion  i«  drawn,  nor 
does  it  appear  that  the  inference  itaelf,  or  the  entire  argument,  ii 
ever  called  a  legal  presumption. 

Moreover,  in  both  casea,  a  presumption  of  law  is  an  assumption 
or  proposition.  In  the  one  ease  a  categorical  proposition,  or  an  ei^ 
preaa  rule  of  law  (as,  '*  a  discharge  in  full  under  seal  extinguishes 
all  prior  eluma  of  the  releasor  agiunat  the  releasee.")  In  the  other 
case,  a  oonditional  proposition  (in  thia  form,  "  if  there  is  no  proof 
to  the  contrary,  a  man  is  taken  to  be  iunooent"),  liable  to  be  over- 
oome  by  evidence  on  the  other  aide. 

Of  these  two  classes  of  legal  presomptioD,  that  relating  to  prima 
facie  oases,  or  the  burden  of  proof,  itself  forma  an  Important  part 
of  the  law  of  eridenoe ;  the  other  class,  however,  of  conclusive 
presumptions  haa  not,  property,  any  particular  reference  to  that 
anbject.  Certain  facta  are  by  the  law  made  ooncluaive  nnder 
certain  eircnmstanaes  ;  it  follows,  therefore,  of  necessity,  that  evi- 
dence is  not  admissible  to  contradict  or  explain  them,  as  they  ars 
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«qtuUy  condnriTa,  explained  or  nnexplsined,  oontndicted  or  nneon- 
tradiotedj  and  that  they  form  a  eoucliuive  defenoe,  after  the  oon- 
trary  has  been  prored,  as  they  hare  no  reference  to  the  truth  or 
falsity  of  the  facts  which  the  par^  who  is  conelnded  aeeki  to 
establish.  .  .  . 

The  other  bramdi  of  legal  presnmptioiu,  namely,  preramptions 
which  do  not  oonolode  the  oppodte  por^,  if  he  ii  in  a  oonditioo  to 
^  disprove  or  ezi^ain  tiie  facts  proved,  fonns,  in  onr  estimation,  the 
most  important  part  of  the  law  of  eridence.  To  define  "the  nature 
and  amount  of  the  endeuc«  which  the  law  renders  sufficient  to 
establish  a  prima  foot  case,  and  throw  the  otnu  probandi  upon  the 
other  nde,"  *  is  n  work  of  great  difficult  and  labor.  The  snb- 
ject  is,  however,  one  which  caotiot  be  conTeniently  treated  by  itaelf, 
but  the  rules  of  which  it  ia  composed  most  be  laid  down  severally 
under  the  different  issues  which  arise  in  courts  of  law. 

Prttwnptioa  of  fact  has  a  totally  different  meaning  from  pmvmp- 
twn  of  late;  and  refers  not  to  propoaitione,  bat  to  arguments  —  oot 
to  assuming,  but  inferring.  When  evidenoe  is  offered  which  can 
only  be  broi^ht  to  best  on  the  matter  at  issue  by  a  process  of  rem- 
soning,  the  inference  is  termed  a  preiumpHon  of  fact.*  The  atal^ 
ment  on  which  this  inference  is  founded  i«  termed  frstumptiM 
evidenet.  PretumptiTe  evidenoe  forms  one  of  the  bisnchee  of 
the  division  of  evidence  according  to  its  direct  or  indirect  bear^ 
ing  on  the  matter  at  issue.  When  the  witness  or  documents 
attests  the  ver;  fact  to  be  proved,  as  when  a  man  provee  tba 


>  Mm,  vol.  V.  p.  610. 

■  Mr.  Phlllipps>  speakiag  of  preamnptiani,  states  that  the  deflnition  of 
the  civilian*  ii  most  correct ;  "  PrBenmtio  nihil  est  qnatn  orymtmlasi  veri- 
simile.  conimnal  lensn  porceptnm,  ex  oo  qnod  plenimqce  At  ant  fieri 
intelligitar  "  (Et.  vol.  ii.  p.  IM) ;  which  he  tnuislatos  thus,  "  A  prasump- 
tion  is  a  probable  In/emnei,  which  ont  comniOD  mdm  diaws  from  circan- 
Btancee  nsiully  oocnrring  in  soch  cases."  TM  in  another  place  be  sptrnkm 
of  "(me  presnmptions "  (p.  IS5);  a«  if  an  argvmtat  conld  be  trno.  The 
fullowing  remarks  are  nttribnted  to  Lord  TenCetiten  in  Kex  v.  Bnrdett, 
4  B.  &  A.  161.  "  A  prosnmption  of  anj  fact  is  properly  an  inlerring  of 
that  (act  from  other  facts  tUkt  are  known ;  ic  is  an  act  of  reaMniog ;  and 
muck  of  human  kaoaledge  on  aU  luhJertM  li  derictd  from  AU  Muroe.  Afiiel 
mut  not  be  inferred  tnithiiul  premita  to  Karranl  the  infirenee;  bnt  if  no  fact 
coold  thns  be  ascertained  by  inference  in  a  conrt  of  law,  very  few  offendera 
could  he  bronght  to  panishment."  It  is  difficnlt  to  believe  that  the  words 
la  Italics  were  really  uttered  by  Lord  Tenterden. 
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making  of  k  prominor?  note  "bj  the  defendftot,  wbo  deniM  that  ha 
made  it ;  when  a  man  statw  that  he  irsa  stabbed  hj  the  prisoner, 
who  is  indicted  £or  the  stabbing;  or  the  date  of  a  maa's  death  la 
prored  by  a  monnmental  inacription,  or  an  entry  in  a  pariah  book, 
tbe  eridenee  is  said  to  be  poaitiTe  or  dlrecL  But  if  the  witneaa  or 
docament  atteata,  not  tbe  fact  to  be  proved,  but  something  from 
which  that  fact  may  be  inferred,  the  evidence  is  eud  to  be  presamp- 
tive  or  indirect.'  A  presumption,  therefore,  in  this  sense,  or  a 
preanmption  of  fact,  can  only  mean  an  argument  or  inference;  and 
preanrnptive  evidenoe  ia  not  eridenee  taken  by  tiaelf ,  but  only  be- 
cause, joined  to  aome  other  geaeral  proposidon,  it  tends  to  prove  a 
certun  oouclnsion.  Thus,  vheu  it  is  said  that,  where  a  peraou  waa 
found  standing  over  a  wounded  man  witli  a  bloody  sword  in  faia 
hand,  there  ia  a  presumption  (or  it  may  be  probably  inferred)  that 
the  one  stabbed  the  other;  tbe  fact  that  the  man  waa  found  with  a 

1  Tbe  distiuctioii  between  poaittve  and  premnptive  eridsDce  ii  tcoat 
correctly  it&ted  bj  Mr.  Bentbam.  "  Evidence  (says  be)  is  direct,  poiitive, 
ImoMdiata,  when  it  !■  of  sncli  a  nacnre,  that  (adnUttiDg  its  accuracy)  it 
brings  with  it  a  belief  of  the  thing  to  be  proved.  Evidence  is  bdirect,  or 
circanutantial.  when  it  is  of  Rich  a,  uatore  that  (admitcing  ita  accciacf )  it 
leads  to  a  belief  of  the  thing  to  be  proved  only  by  way  of  iudnction  (i.  a. 
dadnction),  reasoning,  inference.''  Treatise  on  Evidence  by  Dnniont, 
186  a.  Thii  ii  more  accurate  than  the  deftnldon  of  Mr.  StarUe,  which 
esdadee  all  direct  docnmentaiy  evidence.  "  Evidence  (mjs  be)  Is  direct 
and  positive  when  the  very  fact*  In  dispute  are  communicaled  by  those 
who  have  had  actaal  knowledge  of  them  by  means  of  tbeir  mdms,  and 
where,  therefore,  the  jnry  may  be  inppoeed  to  perceive  the  fact  thiongli 
the  orgBDi  of  the  witnees."  1  Bv.  1 B.  Again  be  says  that  "  It  frequently 
happens  that  the  tact  is  of  a  saiurs  imperceptible  by  the  semes,  and 
which  cannot  be  proved  hnt  by  preinmptive  evidence."  lb.  19,  and  see 
voL  it.  1834.  An  entry  of  a  birth  or  marriage  in  a  parish  legister  is  direct 
evidence  of  such  birth  or  marriage ;  a  deed  ia  direct  evidence  of  the  par- 
pose  for  which  it  wm  executed ;  though  these  facte  are  not  commonlcaied 
by  witneeses  who  have  had  actual  knowledge  of  them  by  means  of  their 
senses.  In  numbertees  instancee  the  prodoction  of  direct  documentary  evi. 
denee  ie  indiipeneable,  and  cannot  be  supplied  by  direct  oral  testimony. 
Thus  on  a  second  trial  for  certain  felonies,  a  certified  copy  of  the  record 
of  the  former  conviction  must  be  produced ;  nor  would  the  evidence  of  a 
person  preseot  at  that  conviction  beadmisrible.  It  Is  plain  that  the  direct- 
neea  or  indirectneae  of  evidence  has  nothing  to  do  with  ita  eredibSitg,  A 
genuine  or  forged  deed,  a  true  or  perjnred  witneia,  may  equally  atteet  tbe 
fact  at  issue,  or  a  fact  from  wMch  it  may  be  infened. 
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Uoo^  nrord  hai,  in  itoelf,  Kpart  from  its  oonwqnence,  no  mi^t; 
bat  it  tends  to  determine  the  qneitioD  at  iMue,  vho  stabbed  tba 
wounded  m&n.  So,  if  the  date  of  »  man's  birth  be  at  issue,  and  it 
is  proved  that  lie  died  in  a  oertain  yeu  at  a  certain  age,  his  agv 
and  the  time  of  his  death  are  in  themselTOS  indifferent;  bnt  they 
are  data  to  determine  the  jear  of  his  birth.' 

As  in  this  kiud  of  proof  the  fact  at  issue  is  not  attested,  but  onlj 
some  eireutntiaticei  from  which  that  fact  may  Im  inferred,  fn- 
sumplive  evidence  is  also  known  by  the  name  of  etreuautaniud 
evidenoe.  .  .  . 
If  the  foT^ping  remarks  are  well  founded,  it  follows : 
1.  That  the  two  members  of  the  above  division  of  preanmptioas, 
namely,  presumptions  of  law,  and  presnmptions  of  fact,  are  not 
properly  opposed  to  each  other.  Fresumption  means  reasoning  in 
the  one,  assumption  in  the  other.  Premunptions  of  law  are  propo- 
sitions; presumptions  of  fact  are  arguments.  Moreover,  presnmp- 
tions of  fact  beloi^  to  evidenoe,  or  statements,  made  by  witneasea 
or  contained  in  documents,  offered  to  a  court  of  justioe:  legal  pre- 
sumptions belopg  to  the  law  of  evidence,  or  the  rules  affecting  those 
statements.  They  cannot,  therefore,  be  speeieB  of  a  oommoD 
genua.* 

1  The  facts  themselTes  are  called  preenmptioos  by  C.  B.  Gilbert  (Evid. 
160) ;  bnt  the  commoD  usage  anqaeatioiiabl;  has  been,  and  is,  to  call  the 
tniereuees  from  them  prasamptioDs.  That  it  is  commonly  said  that  we 
may  pretnnie  from  such  circamstaocea  that  the  prisooei  is  guilty  or  inno- 
cent, that  a  man's  intention  may  bo  pmiDmed  from  his  acts,  etc.  Thns 
Hr.  Staikle  speaks  of  "  facts  and  circamstances,  upon  which  any  mssnns 
ble  presnmptiOD  <Jr  inference  may  be  fbnoded  "  {I  Ev.  17) ;  and  sach  is  his 
constant  langDage.  The  nsage  of  this  word  by  Hr.  Phillipps,  sappoitad 
by  the  aathmitj  of  Lord  Teaterden,  was  pointed  ont  in  a  former  note. 

*  If  the  arKoment  founded  on  the  preeamptioa  of  law  was  itself  nllod 
a  pi«aamption  of  law,  this  division  might  be  correct.  In  this  case,  an 
aignment  fonnded  on  a  legal  rale  with  regard  to  prima  /aei»  evidence,  or 
the  OHM  probandi,  woald  be  a  preanmptioa  of  law,  and  arguments  ptoving 
or  disproving  the  qnestion  at  issne  would  be  piesomptions  of  fa^  Bat 
this  does  not  appear  to  be  tlie  nsusl  sense  of  the  former  term.  For  in- 
stance, in  the  following :  "  Wi^rt  an  suenunt  hat  been  ptacmbl)  ca/ojrcif 
/or  ttBtnty  ytan,  a  grant  it  prtttmtd.  A.  B.  has  so  enjoyed  an  easement 
for  tlus  length  of  time;  It  most,  tberefote,  be  prasnmed  that  he  had  a 
giant  1 "  it  appears  that  the  major  premiss  (marked  in  italics),  and  ncC  the 
whole  argument,  containing  the  matters  of  fact,  is  called  the  pcesprnptioti 
of  law. 
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2.  Thftt  legal  or  artifioi&l  preaumpdons  cannot  be  a  Bpedea  ol 
Indirect  erideoce.'  A  fact  to  which  a  legal  presumption  will  apply, 
may  be  establbhed  either  by  direct  or  indirect  eridenoe:  but  legal 
pimnmptions  themMlvM  cannot  be  a  aubdiviaion  of  OTidenoe,  much 
leu  ol  a  particular  kind  of  eridenoe.  Tbe  very  author  who  baa 
imapued  thia  claMificaUoo  fumishefl  the  best  refutation  of  his  owa 
scheme,  by  obserriag,  that  "  l^al  presumptions  are  mere  arbitrary 
and  poeitive  rnles  of  law,"  '  and  consequently  neitiier  arguments, 
nor  itatenteata  made  by  witnesses  or  ooutained  in  documents. 

S.  That  presumptions  of  law  cannot  oonveniently  be  treated 
together  under  a  separate  head,  but  ought  to  be  set  forth  under  the 
difiarent  subjects  to  which  they  respectiTely  belong.  In  every  sub- 
ject or  issoe  it  should  be  stated  whether  any  and  what  eTidence 
will  conclude  the  opposite  party,  or  prevent  him  from  offering  evi- 
dence in  eontradictiou  or  explanation  (cooctiiBive  presumptions  of 
law);  and  what  amount  of  evideace  will  be  sufficient  to  establish 
a  presumptive  or  prima  faeie  case,  so  as  to  entitle  the  court  to  infer 
tbe  point  at  issue,  and  to  throw  on  tbe  other  side  the  burden  of 
proving  the  contrary  (disputable  or  rebuttable  presumptions  of 
Uw). 

4.  That  natural  presnmpUons,  or  presumptions  of  fact,  are  not 
properly  opposed  to  legal  or  artificial  presumptions;  but  are  ai^- 
menta  founded  ou  presumptive  or  drcumatantial  evidence,  which  is 
opposed  to  direct  or  positive  evidence.  Preesmptive  evidence  being 
that  which  tenda  to  prove  the  fact  at  issue,  or  from  which  the  fact 
at  issue  may  be  inferred;  while  direct  evidence  establishes  the  fact 
at  issue  itself  without  any  process  of  reasoning. 

fi.  That  preen  mptiona  of  fact,  or  circumstantial  proofs,  do  not 
properly  belong  to  Uie  law  of  evidence.  They  are  ailments,  prob- 
able, improbable^  or  certain,  involving  no  consideration  of  law, 
equally  valid  in  and  out  of  a  court  of  justice,  belonging  to  any 
subject-matter,  and  to  be  judged  by  the  common  and  noeived 
tests  of  tbe  truth  of  propositions  and  the  validity  of  argoments. 
"  Mere  natural  presumptions  (says  Mr.  Starkie)  are  derived  wholly 
by  means  of  the  common  ezperienoe  of  mankind,  from  the  couive 
of  nature^  and  the  ordinary  habito  of  society.    Snch  presumptions 

1  Mr.  Stukie,  vol  I-  p.  4*6,  dividca  eTidence  Into  direct  and  indi- 
rect ;  and  indirect  sridenoe  into  aTtifldal  prasninptioni  and  nBtnnl 
pieacmptioDS. 

'  Vol  i.  p.  448. 
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nra  therefore  wholly  independent  of  the  BjRtem  of  laws  to  be  applied 
to  ti>e  facts  when  sitablished;  they  remain  the  same  in  their  natara 
and  operation,  whether  the  law  of  Eogland,  or  the  code  of  Justiuiao, 
is  to  decide  upon  the  legal  efFsot  and  qiulitj  of  the  facta  when 
found."  And  in  another  place  he  justly  remarks,  that  "  it  would 
be  «  vain  endeavor  to  attempt  to  specify  the  Qumerons  preaump- 
tioDS  with  which  the  knowledge  of  ajaryooarersant  in  the  common 
affairs  and  counw  of  dealing  in  society,  uecesearily  suppliea  them ; 
it  U  obf  ioua  that  mch  presamptions  are  ooextoiudve  with  the  ootn- 
mou  experienoe  and  obeeiratton  of  mankind."  >  Nevertheless  it  ia 
highly  useful  in  treatiDg  of  this  hranoh  of  law,  to  exphun  the  na- 
ture of  circumstantial,  or  proiumptiTe  evidence,  and  to  point  ont  tba 
generality  of  its  ohanoter  and  its  independence  of  l^al  oonaidera- 
tiona.  There  are  likewise  some  few  general  propositions  as  to  mat- 
ters of  fact,  universally  taken  for  granted  in  the  administration  of 
the  law,  and  approved  hy  the  invariable  nsage  of  judges,  which  may 
properly  be  referred  to  this  head.  Such  for  instance  u  the  rule  at 
to  the  erideuoe  of  an  aooomplioe,  which,  though  admissible  for  the 
prosecution,  is  always  treated  as  liable  to  great  suspicion,  and 
juries  are  recommended  to  place  no  faith  in  it,  if  not  confirmed  in 
some  material  points  by  otber  witnesses.  In  law  the  evidence  of 
accomplices  is  aa  gocA  as  any  other  evidence ;  in  fact  it  has  been 
found  that  their  testimony  is  often  unworthy  of  credit,  and  on  tiiia 
experience  the  constant  practice  of  judges  is  founded. 

1  8  Stark.  Ev.  1345, 13U. 
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THE  FBESDHFTION  OF  INITOCENCB  IN  CRIMINAL  CASES. 

The  foQowing  pftgei  Are  taken  fiom  a  dUewuion  o(  the  nibject  abora 
named,  io  a  lectare  given  in  the  conneof  the  "Stotn  Lectnres  "  fur  1BE)S, 
bj  the  BDthor  of  the  preeenC  CreatiM,  befora  the  Law  School  of  Yale  Uni- 
venity.  The  Immediate  occaMon  for  this  diMnatton  vaa  foimd  in  a 
remarkable  exposition  of  the  subject  bj  Hr.  Jnitice  White,  put  fonrard 
in  the  oj^nion  of  the  Supreme  Conrt  of  the  United  States  in  Coffin  v. 
U-  8.,  156  V.  6.  4aa  (1899).  The  paper  uov  qnoted  from,  after  brieSj 
refeninf;  to  the  tstt  harsh  nature  of  the  criminal  law  of  England  np  to 
the  earlier  part  of  this  centnry,  and  to  varioas  hnmane  maxims  of  the 
jndges,  mles  of  procedore,  and  practical  adjiutments  which  tended  to  conih 
teract  this  eeveritj  and  to  make  it  endurable,  proceeded  as  follows : '  — 

Alwats,  of  coarse,  there  was  operating  in  favor  of  the  aocomd 
th«  aouud  nuudm  of  genaral  Juriiprndenee  tbat  the  pl^tiB  or, 

1  In  a  note  it  had  been  remarked :  "  Onr  admietstration  of  the  criminal 
law  to-daj,  In  a  period  when  the  snhstantiTe  law  is  meicifnl,  Is  sadlj  enfee- 
bled bj  a  eontiniia.ice  of  some  roles  and  practices  which  should  have 
disappeared  with  the  cmel  laws  thej  were  designed  to  mitigate.  I  nwj 
refer  to  the  refusal  of  new  trials  to  the  goTemment  fu  acme  rlawee  of 
cases,  to  the  ahsord  extreme  to  which  the  mle  about  confessions  in  erl- 
deoce  is  sometimes  pressed,  to  the  itrained  interpretation  of  the  prohibition 
of  ex  poit  facto  laws  and  of  lelf-crinination,  to  the  continuation  of  tecbni- 
calitiee  of  criminal  procednre  and  practice  which  have  loat  their  reason  for 
existence,  and  to  a  sapetstitiona  rigor  in  enforcing  theae,  which  still  shows 
itself.  In  following  English  precedents  In  snch  matters,  we  forget  to  snp- 
plemebt  them  by  that  saving  good  sense  which  appears  In  the  awiftnen 
and  Tigor  of  English  admiaifnMtion.  If  we  follow  English  practices  we 
should  remember  that  they  are  all  meant  to  go  together ;  they  inajr 
lose  their  wisdom  and  good  senaa  when  separated.    Excellant  ciiticisnif 
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nther,  the  puty  vho  aeeka  to  move  the  court,  must  aakt  ont  s 
reaooQ  for  bu  request.  This  rule  is  sometimes  expiesaed  in  the 
form  of  a  presumption,  praunilw  pro  negante;  or,  having  regard 
to  the  I<atiii  terms  for  plaintiff  and  defeDdant,  actor  and  rew,  — 
pretmmtur  pro  rto.  That  is  a  maxim  of  policy  and  practical  sense; 
it  is  not  founded  on  any  notion  that  dafendante  generally  are  free 
from  blame.  It  ia  a  maxim  or  principle  that  saves  the  defendant 
by  the  mere  inertia  of  the  court,  if  the  plaintiff  does  not  make  out 
his  case.  This  maxim,  in  this  bare  form,  and  without  the  familiar 
additional  clanse  aa  to  the  greater  force  of  persuasion  in  criminal 
eases,  always  operated  for  the  accused.  It  is  probably  true  that  in 
the  form  last  given  it  has  sometimes  been  mtatnuislated,  and  given 
a  special  application  to  criminal  cases,  as  if  rvui  necessarily  meaot 
a  person  charged  with  crime,  and  not  merely,  aa  it  truly  doea,  a 
defendant  in  any  sort  of  a  case.  The  operation  and  exact  scope  tA 
this  maxim,  both  in  civil  and  criminal  cases,  was  very  neatly  ex- 
pressed by  the  General  Court  (the  Legislature)  of  Massachusetts  so 
long  ago  aa  1357,  ss  follows  :  "  Whereas,  in  all  civil  cases  depend- 
ing  in  suit,  the  pluntiff  affirmeth  that  tiie  defendant  bath  done 
him  wrong  and  accordingly  presents  his  ease  for  judgment  and  sat- 
isfaction —  it  behoveth  the  court  and  jury  to  see  that  the  affinna- 
tioQ  be  proved  by  sufficient  evidence,  else  the  case  must  be  fonnd 
for  the  defendant;  and  so  it  is  also  in  a  criminal  case,  for,  in  the 
eye  of  the  law  every  man  is  honest  and  innocent,  unless  it  be  proved 
legally  to  the  contrary."  > 

In  this  country  and  in  recent  times,  much  emphaus  in  oiiminal 
cases  has  been  put  on  the  presumption  of  innocence.  Always  and 
everywhere  great  emphaaia  wis  placed  on  the  rule  that  in  criminal 
cases  there  can  be  no  conviction  nnleas  guilt  ia  eatablished  with 
very  great  clesmees  —  as  we  say  nowadays,  beyond  raasonable 
doubt  In  civil  cases  it  is  enough  if  the  mere  balance  of  proba- 
bility b  with  the  plaintiff,  but  in  criminal  cases  there  must  be  a 
clear,  heavy,  emphatic  preponderance. 

npoD  one  aspect  of  this  sort  of  thing  maj  be  fonnd  in  the  diieuiting 
opinion  of  Packham,  J.,  speaking  for  himself  snd  Jnsticas  Brewer  and 
White,  in  Grain  V.II.  S.,  I6S  U.  S.  639,  U6,  690.  He  jnstlj  chancteriiee 
the  resnit  arrived  at  In  ths  opinion  of  the  conit  as  "  most  deploiable." 
Other  recent  opinions  of  the  same  eoort  in  criminal  cases,  inch  as 
Bram  u.  U.  8.,  168  U.  S.  MS,  nay,  perhaps,  be  tboeght  open  to  a  like 
ooodemnstion- 

>  Bscords  of  Hassachnietts,  iii.  434-439. 
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Now,  what  does  the  preaamptioD  of  innooenoe  mean  ?  Doea  it 
mesa  aaythiag  mora  thaa  a  paiticnlar  applicatkia  of  that  getMral 
rule  of  Moae  and  conTSnience,  ninning  through  all  the  law,  that 
men  in  geoerftl  ale  Ukea,  prima  facie  —  i.  «.,  in  the  absence  of  evi- 
denoe  to  the  oontraiy,  to  be  good,  honest,  free  from  blame,  pre- 
earned  to  do  their  doty  in  every  sitnation  in  life;  eo  that  no  one 
need  go  forward,  whether  in  pleading  or  proof,  to  show  as  ragarda 
himself  or  another,  that  the  fact  is  so,  bnt  ever;  one  shall  have  it 
presumed  in  his  favor?    If  it  doea,  what  is  ita  meaning? 

Let  ne  trace  the  use  of  tiiis  maxim.  In  recent  jears,  in  this 
ootmtrj,  at  the  hands  of  heated  counsel  and  of  some  judges,  it  has 
been  given  an  extraordinary  etretch.  One  may  read,  for  instance, 
in  a  late  American  book  on  Evidence,  the  following  statement: 
"The  presumption  of  innocence  is  not  a  mere  phrase  without 
meaning;  it  is  in  the  natura  of  evidence  for  the  defendant;  itiaas 
irresistible  as  the  heavens  till  overcome ;  it  hoTars  over  the  prisoner 
as  a  guardian  angel  throughout  tia  trial;  it  goes  with  every  piui 
and  parcel  of  tiie  evidence."  i  That  "purple  patch"  is  not 
marked  as  being  quoted  from  anybody;  but  in  reality,  I  believe, 
it  was  an  impassioned  utterance  of  Bufns  Choate,  one  of  the  moat 
eloquent  and  sucoessful  advocates  of  his  time.*  Such  a  passi^  as 
that,  gravely  woven  into  the  text  of  a  le^al  treatise,  may  show  the 
extent  to  which  the  presnmption  of  inuooence  has  been  overdone  in 
our  hysterical  American  fashion  of  defending  accused  persons. 
But  let  us  observe  it  in  its  earlier  history.  In  Bracton,  say  in 
1200,  we  find  it  in  the  most  general  form  —  de  quollbet  komittt  pr»- 
twattur  tfitod  *U  boruu  kmao  donee  prolMar  in  contrarium.*  In  a 
great  and  famous  continental  work  on  Presumptions,  by  Meuo- 
chi OS,*  three  centuries  later,  we  have  the  simple  phrase:  "Illaprt- 
iwnptio  qtia  dictrntu  quanHhel  pmumi  irmocenltm,"  and  that  is  all 
the  emphasis  he  gives  it.  In  the  middle  of  the  next  oentury,  the 
General  Court  of  Massachusetts,  in  a  passage  partly  quoted  before, 
si^d,  simply  and  precisely,  "  It  behoveth  both  court  and  jury  b>  see 
that  the  affirmation  be  proved  by  sufficient  evidence,  else  ttie  case 
mast  be  found  for  the  defendant,  and  so  also  it  is  in  a  criminal 
case ;  for  in  the  eyes  of  the  law  every  man  is  honest  and  innooent 
nuless  it  be  proved  legally  to  the  contrary.  In  criminal  prosecu. 
tions  the  presumption  is  in  favor  of  the  defendant,  for  thus  far  it  is 

>  Bradner,  Evidence,  460.  ■  Lamon,  Pies.  Et.  433  a. 

■  BractoB,  1».  '  »5S,  coL  1, 16. 
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to  b«  hoped  of  all  nunkiDd,  that  thsy  an  not  gaUtj  in  mj  sneh 
inataoces,  and  the  penalty  enbancea  the  pnaamption."  ■ 

Very  little  is  said  about  it  before  this  century,  and  these  qnotap 
tiouB  fairly  illustrate  the  alight  emphasis  given  it,  and  tbe  part  it 
plays.  In  lookiog  through  the  arguments  of  Erskine  and  Cnrran 
and  other  great  lawyers  fatnona  for  their  defenoe  of  accused  p«^ 
aona,  and  through  the  charges  of  the  court  given  to  juries  —  in  tbe 
last  oentory  and  the  early  part  of  this,  we  shall  find  very  little, 
indeed  almost  nothing,  about  the  preaumption  of  innocence.  But 
a  great  deal  will  be  found,  a  very  great  emphasis  is  placed,  upon 
the  rule  that  a  pari;  must  be  prored  guilty  by  a  very  great  weight 
of  evidence.  That  is  the  important  thing.  And  I  think  it  will  be 
found  that,  in  English  practice,  down  to  our  time,  the  presumption 
of  innocence — except  as  a  synonym  for  the  general  principle  inoor- 
porated  in  that  total  phrase  which  expresses  the  rule  about  a  rev- 
lonable  doubt,  namely,  that  the  accused  must  be  proved  guilty,  and 
that  beyond  a  reasonable  doubt  —  plays  a  very  small  part  indeed. 

Take,  for  example,  two  famons  English  oases  of  Uiis  century. 
In  Despard's  case  *  the  Attorney-Oenwal  in  his  opening  argument 
said:  "  I  am,  however,  gentiemen,  ready  to  admit  what  no  doubt 
the  counsel  for  the  prisoner  would  be  glad  to  have  brought  for- 
ward to  your  attention,  that  the  great  depravity  which  is  required 
to  conceive  and  to  execute  a  crime  of  such  extensive  mischief,  so 
far  from  operating  to  create  any  prejudice  against  the  prisoner, 
ong^t  rather  to  give  him  a  fairer  claim  to  the  utmoet  benefit  of 
that  indulgent  and  salutary  principle  of  our  law,  which  holds  every 
man  to  be  innoMnt  till  he  is  proved  to  be  guil^;  and  therefore,  he 
will  unquestionably  be  entitled  to  that  which  I  am  sure  he  will 
experience  at  your  hands,  that  tbe  chaige  should  be  well  watched, 
that  the  evidence  ahould  be  well  sifted,  and  that  your  mtndi  should 
be  moot  satisfactorily  convinced  of  his  guilt,  before  you  think  of 
prononncing  a  verdict  against  him."  Serjeant  Beat  (afterwards 
Chief  Justice  Best),  for  the  defenoe  (ooL  487),  said ;  "  Gentlemen, 
having  made  these  observations,  I  an  persuaded  It  will  be  unnecea- 
gary  for  me  to  desire  you  to  do  all  that  men  can  do  to  divest  your- 
selves of  that  prejudice  which  you  feel  against  a  man  in  bia  situation; 
to  do  all  that  which  the  Attorney- General  has  emphatically  and 
distinctly  told  you  to  do  —  that  which  the  law  of  this  country  has 
told  yon  to  do  — that,  without  which  there  can  be  no  liberty  exist- 
ing in  this  country —  that  is,  to  presume  him  inuooent  till  guilt  !■ 
1  Ubimpra.  *  18  St  Tr.SlS,  363  (1809). 
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ostabUsfaed  ia  evidence;  for,  nntil  his  guUt  be  laade  ont,  not 
meretjr  by  vague  and  anoonfirmed  itoriea  told  by  euspicioua  wit- 
nesses, but  hj  tbat  species  of  evidenoe  vrhioh  is  required  by  juries 
in  cases  of  this  sort,  it  is  your  bounden  duty  to  presume  him  inn<^ 
oent"  And,  again,  at  the  end  of  hia  argument  (ool.  168,  400): 
"  This  oase  is  not  to  be  made  ont  by  owkjeetare,  yon  u«  not  to 
oondemn  unless  all  idea  of  innooenoe  be  completely  extinguistted 
by  the  weight  of  the  evidence  tbat  baa  been  produced  upon  tin 
cause.  .  .  .  Remember  the  maxim  of  the  Attorney-General,  that 
'  in  proporUon  as  the  crime  is  enormous  so  ought  the  proof  to 
be  clear.'" 

At  the  trial  of  William  Palmer  for  poisoning  in  1866,  the  oonosel 
hare  nothing  to  say  of  the  presumption  of  innocence.  And  this  is 
what  Lord  Campbell  says  in  bis  charge:  >  "  Gientlemen,  I  must  be- 
gin by  conjnring  yon  to  banish  from  yoar  minds  all  that  you  may 
have  heard  before  the  prisoner  was  plaoed  in  that  dock.  .  .  , 
I  must  not  only  warn  you  against  being  influenced  by  what  you 
have  before  heard,  but  I  must  liMO  warn  yon  not  to  be  influenced 
by  anything  but  by  the  evidence  which  has  been  laid  before  you 
with  respect  to  the  particular  charge  for  which  the  prisoner  is  now 
arraigned.  ...  By  the  practice  in  foreign  countries  it  is  allowed 
to  raise  a  probability  of  the  prisoner  having  committed  the  crime 
with  which  he  is  charged  by  proving  that  be  has  committed  other 
offences  —  by  showing  that  he  is  an  immoral  man,  and  that  he  is 
not  unlikely,  therefore,  to  have  committed  tiie  offence  with  which 
he  is  charged.  That  is  not  the  case  in  this  country.  You  must 
presume  that  a  man  is  innocent  until  his  guilt  is  established,  and 
his  guilt  can  only  be  established  by  evidenoe  directly  crimina&ig 
him  on  the  charge  for  which  he  is  tried.  .  .  .  Unless  by  the  evi- 
dence for  the  prosecution  a  clear  conviction  has  been  brought  to 
your  minds  of  the  guilt  of  the  prisoner,  it  is  your  duty  to  acquit 
him.  You  are  not  to  convict  him  on  snapicion,  even  on  strong  sus- 
picion. There  must  be  a  strong  conviction  in  your  minds  that  he 
is  guilty  of  this  offence,  and  if  yon  have  any  reasonable  doubt  you 
will  give  him  the  benefit  of  that  doubt." 

That  is  the  simple,  intelligible,  plain  way  in  which  the  presnmp- 
tion  of  innocence  is  dealt  with  in  important  cases  in  England. 
The  prisoner  is,  indeed,  carefully  protected,  but  bis  bulwark  is  not 
found  in  any  emphatic  or  strwned  application  of  the  ptirase  or  the 
fact  of  a  presumption  of  innocence. 

>  Falmer's  Trial,  166. 
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A  Scotch  case  in  1817  '  Bhoold  now  be  mentioned.  Wa  thtH  Me 
hereafter  the  um  made  of  it  in  Coffin  p.  U.  S.  One  Andrav 
UcKinlef  waa  indicted  for  adminiateriug  falae  oaths.  There  waa 
a  question  aa  to  the  tiue  interpretation  of  tbe  oatha,  and  the  coon- 
iel  for  the  accused  inaisted  upon  Ids  rigbt  to  have  a  faTorable  oon- 
•truction  put  ou  them.  He  said  (col.  283) ;  "  In  all  criminal  caaea 
BTerrthing  must  be  striott;  interpreted  iu  favor  of  the  accused  and 
against  the  prooecutor,"  and  other  similar  things.  The  Advocate 
Depute  replied  (coL  834)  :  "  A  great  deal  was  said  about  the  pre- 
sumption in  favor  of  the  innocence  of  the  panel.  This  is  a  common 
topic  of  decUmatioo,*  but  I  uever  could  nnderstaod  the  preanmp- 
tioD  of  the  iuDOceuM  of  a  panel.  The  oniu  probandi  lies  on  the 
prosecutor,  and  he  must  make  out  his  ease,  bot  I  see  no  occaajon 
for  a  preaumptiou  of  any  sort,  hut  what  arises  from  a  want  of  OOQ* 
trary  proof.  -  And  I  know  no  audi  doctrine  iu  any  work  on  Uie 
criminal  law  of  Scotland."  The  defence  (col.  4S8-439)  declared 
that  "  this  was  the  very  first  time  in  a  criminal  caae,"  that  the 
existence  of  a  preuimption  of  innocenoe  had  been  deuied,  and 
referred  to  the  "  very  obvious  and  common-place  rule  of  law  that 
in  all  triab  for  crimes  there  is  a  presumption  in  favor  of  innocenoe 
which  mni  through  the  whole  proceedings  and  is  applied  to  the 
Indictment,  to  the  proof,  to  the  verdict."  Id  deciding  the  questjon 
then  tinder  discussion  in  favor  of  the  proaecution,  Lord  Pitmilly 
■aid  (ool.  fil8)  that  if  anything  were  doubtful  about  the  oonstmo- 
tioQ  of  tiia  oaths  "  tbe  presumption  must  be  in  favor  of  innocence. 
.  .  .  We  are  not  to  presume  guilt  because  the  prosecntor  alleges 
gnilt  .  .  .  and  until  guilt  is  established,  we  must  hold  the  pre- 
sumpUon  to  be  in  favor  of  innocence."  I^rd  Justice  Clark  said 
(coL  &38),  that  if  the  oath  were  doubtful  he  was  bonnd  "  to  let  the 
doubt  lean  in  favor  of  the  accused."  None  of  the  other  jndgea 
commented  on  this  subject  except  the  single  dissenting  jadgs. 
Lord  Gillies.  He  said  (col.  506)  in  an  emphatic  passage  that,  to 
be  sure,  he  himself  suspected  that  the  oath  waa  as  bad  as  it  waa 
contended.  "But,"  he  went  on,  "the  presumption  in  favor  <d 
Innocenoe  is  not  to  be  redargued  by  mere  suspicion.  .  .  .  Tbe 
public  prosecutor  treats  this  too  lighUy.  He  seems  to  think  that 
tbe  law  entertains  no  such  presumpUoa  of  Innocence    I  cannot 
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listen  to  this.  I  ooDodve  tbtX  thu  preBnmptioD  is  to  be  found  in 
eT«iy  code  of  law  whioh  has  reamn  and  religion  and  humiuiit;  foi 
a  fonodation.  It  is  a  maxini  which  onght  to  be  in»cribed  in  indel- 
ible oharaetera  in  the  heart  of  every  Judge  and  Juryman,  and  I  was 
happj  to  hear  from  Lord  Hermand  that  he  is  inclined  to  give  foil 
effect  to  it.*  To  OTertom  this  there  afaould  be  legal  evidenoe 
of  gnilt,  carrying  home  a  d^ree  of  ooariaU<»i  short  only  of 
eerbunty."      , 

It  will  be  noticed,  as  T  said,  that  this  is  ■  Scotch  case,  and  Lord 
Gilliee  a  dissenting  Judge.  The  Scotch  law  is  not  Uie  common  laWf 
and  in  Scotch  oonrts  the  Continental  refinements  abont  presump- 
tions are  far  more  familiar  than  in  England.  The  handling  of  tba 
matter  in  this  case  is  indeed  very  simple,  and  not  at  all  strained, 
bnt  the  case  is  not  an  authority  in  English  law,  or  at  all  indioativs 
of  any  emphasis,  even  in  the  Scottish  courts,  in  recognizing  tlie 
presumption  of  innocence. 

The  English  conception  of  the  preenmption  of  innocenoe  has 
been  expressed  by  a  writer  peculiarly  learned  in  the  criminal  law, 
who  had  devoted  much  time  to  the  study  and  exposition  nf  it,  and, 
as  a  judge,  was  long  engaged  in  administering  it.  Fitijaraes 
Stephen,  in  tiie  second  edildon  of  his  "  General  View  of  the  Crimi- 
nal Law  of  England,"  published  in  1890,  when  the  author  had  been 
eleren  years  a  Judge  of  the  Queen's  Bench  Division,  sayi  (p.  163)  : 
•'I  may  mention  the  general  presumption  of  innocence  which, 
though  by  no  means  oonflned  to  the  criminal  law,  pervades  the 
whole  of  its  administration.  .  .  .  [Here  he  qnotsa  from  his '  IH- 
gest  of  Evidence'  the  Article  which  is  given  below.]  This  is 
otherwise  stated  by  saying  that  the  prisoner  is  entitled  to  the  bene- 
fit of  every  reasonable  doubt.  The  word  '  reasonable '  is  indefi- 
nite, but  a  rule  is  not  worthless  because  it  is  vague.  Its  real 
meaning,  and  I  think  its  practical  operation,  is  that  it  is  an 
emphatic  caution  against  haste  in  coming  to  a  conclusion  adverse 
to  a  prisoner.  It  may  be  stated  otherwise,  bnt  not,  I  think,  more 
definitely,  by  saying  that  before  a  man  is  convicted  of  a  crime 
eveiy  supposition  not  in  itself  improb^le,  which  is  corndstent  with 
bis  innocence,  onght  to  be  negatived."  In  his  "  Digest  of  Evi- 
dence," Article  04,  under  the  title  "Presumption  of  Innocence," 
be  presents    as  its   definition,  this:    "If  the  commission  of  a 

t  All  that  Lord  Hennaud  is  reported  is  saving  on  Chit  matter  is  (coL 
4S9)  that "  When  there  is  a  possibilitj  of  a  fSTOiable  construction  foe  the 
panel,  it  ever  willrecdve  effect  from  me." 
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mime  1r  direcUy  in  tune  In  abj  proceeding  criminiJ  or  oiTil,  it 
most  be  proved  beyond  r«MODBble  donbt.  Hie  burden  of  proTiDg 
tbat  any  person  biw  been  guilty  of  k  orime  or  wrongful  ut  is  on  tbo 
person  who  asserU  it." ' 

Tbis  mode  of  atsting,  or  indicating  the  substance  of  tbe  piesump- 
tion  of  innocence  as  applied  in  criminal  proceedings,  is  more  or 
less  found  in  our  own  deciaians.  ObTiously,  it  is  in  a  very  oompact 
form;  and  it  aeema  plajo  that  such  a  atatement  adds  sometbing  to 
the  men  presumption  of  innocence,  for  that,  pure  and  simple,  saya 
nothing  aa  to  the  quantity  of  evidence  or  etrength  of  pennaaion 
needed  lo  convict  But  aa  it  is  stated  above,  the  rule  includes  two 
things:  First,  the  presumption;  and  second,  a  supplementary 
proposition  aa  to  the  weight  of  evidence  which  is  reqnind  to  over- 
oome  it;  the  whole  doctrine  when  drawn  out  being,  firs^  that  a 
person  who  is  charged  wiUi  crime  muat  be  proved  guit^;  that, 
according  to  the  ordinary  rule  of  procedure  and  of  le^  reasoning, 
premmiXur  pro  reo,  i.  9.,aeganU;K>  that  the  accused  stands  innocent 
until  he  is  proved  guilty ;  and,  second,  that  thia  proof  of  guilt  muat 
displace  all  reasonable  doubt 

Aa  regards  the  simple,  just,  unambiguous  rule,  which,  in  requii^ 
ing  proof,  thus  emphaidxes  the  weight  of  evidence  and  the  strength 
of  persuasion  necessaiy  to  make  it  out  in  a  criminal  case,  this  rule, 
thus  appearing  to  Stephen  to  embody  and  to  be  identified  with  the 
preanmption  of  innoceooe  as  applied  to  criminal  cases,  ia  a  very 
ancient  one.  We  read  in  the  Cor/>iu  Juru,  aa  far  back  aa  the  fourth 
oentury,  a  direction  which  is  attributed  to  several  emperors  in  sue- 
cession:  "Let  all  accusers  understand  that  in  bringingnp  amatt^ 
for  judgment  it  must  be  supported  by  fit  witneosee,  vet  apertunaut 
documeniU  vel  mdiciit  ad  probationem  indubitaiit  tt  Ivei  etarioribut.* 
Thia  paas^e  was  cited  for  the  accused  in  a  Scotch  criminal 
case  of  piracy  in  1705 ;  *  and  scrape  of  it  have  lingered  long  in 
our  own  books;  as  when  Coke  in  his  Third  Institute,  7fl,  in  speak- 
ing of  treasons,  says  :  "  Then  should  be  a  substantial  proof  in  a 
cause  BO  criminal  vixen probatumet  oporietil  eue  luce  elanore*  ;  "  and 

1  This  utida  has  a  second  paragraph  which  runs  thus :  "  Ti»  buidea 
of  proving  tbat  any  person  has  been  gnilty  of  a  crime  or  wrongful  act  is 
on  the  person  nho  asierts  it,  wbetlier  the  commisrion  of  mch  act  is  or  is 
not  directly  in  iiuiue  in  the  actioQ."  The  doctrtne  hewezpiesMd  is  piobtt 
bly  not  the  law  in  most  parts  of  thii  country. 

*  Cod.  ir.  19,  aa. 

■  Captain  Green's  case,  U  St.  Tt.  1199,  IS4&. 
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Mgaia,  of  treaaon  and  folony,^  that  tha  reason  for  not  allowing 
oounael  to  the  aooiued  is  that,  "the  toatitnoiiiea  and  proota  of 
offence  ought  to  ba  so  clear  and  manifest  aa  then  oan  be  no  defence 
of  it; "  and  aUll  again,  he  ipeaks  of  the  mJe  of  law  quod  in  erimi- 
no/ifrtu  prebaUona  dtbenl  ttit  luce  elariora."  ' 

Thia  rale  in  England  was  the  one  oonatantljr  pressed  ;  while,  as 
1  have  said,  little  ot  no  mention  was  made,  in  terms,  of  a  presump- 
tion of  innocence.  This  waa  Oie  chief  rule  urged  in  behalf  of 
accused  persons  by  the  great  advocates  iu  the  last  oentnry  and 
later,  in  auch  cases  as  those  of  Lord  George  Gordon,  Hardj,  Home 
Tooke,  and  others.  MacNaUy,  in  bis  "  Treatise  on  Evidence  in 
Crimiual  Cases,"  at  the  beginning  of  this  century,  saying  little  td 
a  presumption  of  innocence,  remarks  :  "  It  may  also  at  this  day  be 
considered  as  a  rale  of  law  that  if  the  jnry  entertain  a  reasonable 
donbt  they  should  deliver  the  prisoner." 

There  is  no  need  to  trace  it  further,  for  no  one  doubts  that  in 
one  form  or  another  it  has  always  continued  to  be  a  great  and 
noogaizfid  rale.  It  has,  in  onr  inherited  system,  a  pecoliarly  im- 
portant function,  that  of  warning  our  untrained  tribunal,  the  jury, 
agunst  being  misled  by  suspicion,  oonjecture,  and  mare  appear* 
anoea-  In  saying  that  tbe  accused  person  shaU  be  proved  guilty,  it 
says  that  he  shall  not  be  presumed  guilty ;  that  he  shall  be  con- 
victed only  upon  legal  evidence,  not  tried  upon  prejudice;  that 
he  shall  not  be  made  the  victim  of  the  circumstances  of  suspicion 
which  surrODnd  him,  the  effect  of  which  it  is  always  so  difficult  to 
shake  0%  eircnmstancea  which,  if  there  were  no  emphatic  rule  tA 
law  upon  the  subject,  would  be  sure  to  operate  heavily  against  him; 
the  oiroumstanoes,  ».  g.,  that  after  on  investigation  by  the  grand 
Jury  he  has  been  indicted,  imprisoned,  seated  in  the  prisoner's 
dodc,  carried  away  handcuffed,  isolated,  watched,  made  an  object 
of  distrnst  to  all  that  behold  him.  He  shall  be  convicted,  this  rule 
says,  not  upon  any  mere  presumption,  any  taking  matters  for 
granted  on  the  strength  of  these  circumstances  of  suspicion;  but 
he  shall  be  proved  guilty  by  legal  evidence,  and  by  legal  evidence 
which  is  peculiarly  clear  and  strong  —  clear  beyond  a  reasonable 
doubt.  The  whole  matter  is  snmmed  up  and  neatly  put  by  Chief 
Justice  Shaw  in  Webster's  cose :  *  "  Tha  burden  of  proof  is  upon 
the  prosecutor.  All  the  presumptions  of  law  independent  of  evi- 
dence are  In  favor  of  innocence,  and  every  person  is  presumed  to 
1  Co.  Sd  iDit.  »,  137.  *  lb.  SIO. 

*  5  Cush.  MS,  aaxt. 
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bo  innocent  until  he  is  proved  ^Itf .  If  apon  such  proof  tliere 
is  reasonable  doubt  remuning,  the  ocoDsed  is  entitled  to  the  bene&t 
of  it  by  an  aoquittd." 

We  obeerre,  in  this  fonn  of  statement,  that  the  general  rule  of 
policy  and  Muse  requiring  that  all  persons  shall  be  aMnmed,  in  the 
absence  of  evidence,  to  be  free  from  blame,  —  appears  in  the  crim- 
inal law,  on  grounds  of  fairness  and  abundant  caution,  in  an  em- 
phatic form,  as  the  presumption  of  innocence,  and  it  is  there 
coupled  with  a  separate  special  rule  as  to  the  wel^^t  of  evidence 
necessary  to  make  out  giulL 

As  to  the  real  nature  of  the  rale  about  a  preenmption  of  innocence, 
on  impartant  intimation  is  contained  in  Chief  Jnstice  Shaw's 
phrase  that,  "  All  the  presumptions  of  law  indep«ndeni  of  evid«ii6t 
are  in  favor  of  innocence."  That  appears  to  be  accurate  and 
exact.  The  presumption  is  "independent  of  evidence,"  being  the 
same  in  all  oases;  and  in  all  operating  indiscriminately,  in  the 
same  way,  and  with  eqoal  force.  On  what  is  it  founded?  On 
the  fact  that  men  in  general  do  not  commit  crime?  On  what  is 
the  presumption  of  sanity  founded?  On  the  fact  that  men  in  gen- 
eral are  sane?  Perha{»  so,  as  a  legislative  reason,  so  to  speak,  or 
one  of  the  reasons.  Bnt  the  rule  itself  is  a  different  thing  from  the 
grounds  of  it,  and  when  we  speak  of  the  presamption  of  innooenoe 
or  of  sanity  we  tn  talking  (d  a  legal  mie  of  presamption,  a  legal 
position,  and  not  of  the  facts  which  are  the  bsais  of  it. 

It  is  important  to  observe  this,  because,  by  a  loose  habit  of 
speech,  the  presumption  is  occasionally  said  to  be,  itself,  evidencef 
and  juries  are  told  to  put  it  in  the  scale  and  weigh  it.  Greenleaf, 
in  a  single  phrase,  in  the  first  volume  of  his  treatise  on  Evidence, 
section  thirty-four,  a  phrase  copied  occasionally  into  oases  and  text- 
hooks,  has  said ;  "  This  legal  presumption  of  innocence  is  to  be 
regarded  by  the  jury  in  every  case  as  matter  of  evidence,  to  the 
benefit  of  which  the  party  is  entitled."  ^    This  statement  is  coo- 

1  Compare  the  remarks  of  Clifford,  J.,  in  lillsnthal'i  Totuuxo  v.  U.  a, 
97  U.  8.  237,  387,  where  an  opinion  marked  by  very  looM  thinking  ia  pan- 
phrasing  lome  nnsDpported  expresaiona  of  Whaiton  on  ETidence.  It  ia 
easy  to  be  misled  by  the  flgnre  of  speech  about  tnmiag  the  scale.  When 
Greenleaf  (Ev.  iii.  s.  29),  in  commenting  on  the  difference  between  crimi- 
nal and  civil  caaea  ■■  (o  the  qoantity  of  eridence  required,  sFter  ssjing 
that  in  tbe  latter  it  is  enough  if  the  evidence  preponderates. odds  that  "in 
criminal  trials,  the  party  accused  is  entitled  to  the  benefit  of  the  legal  pre- 
sumption in  favor  of  innocence,  whicb  in  doubtful  cases  ia  always  at  ~ 
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demaed  by  tbe  editor  of  the  last  edition  of  Greenieaf  ■  book ;  and 
ia  Tajlor  on  Evidenca,  the  great  English  handbook,  which  fol- 
lowed Greenieaf' B  text  closely,  thia  passage  is  omitted,  and  always 
has  been  omitted.  In  the  latter  part  of  Greenleaf's  Evidence  Tol- 
lime  III.,  which  deals  Bpecificall;  with  criminal  oases,  it  does  not 
appear.  It  is  denied  also  hy  ChamberlayQe,  the  careful  editor  of 
the  works  on  Evidence  of  Best  and  Taylor. 

What  can  such  a  statement  as  this  mean  —  that  the  presumptioD 
is  to  be  regarded  as  evidence?  Is  it  meant  that  on  grounds  of 
natural  presumption  or  inference,  innoiwnce  is  ordinarily  found  in 
criminal  cases?  Aa  to  that,  if  one  wonld  see  the  true  operation  of 
natural  inference,  and  natural  presumption  in  criminal  cases,  and 
would  appreciate  how  entirely  artificial,  how  purely  a  matter  of 
policy  the  whole  role  is  which  bids  a  jury  on  the  trial  to  aasnme 
innocence,  let  him  '^um  his  attention  to  the  action  of  courtx  at 
other  stipes  than  the  trial.  In  State  n.  Mills,  2  Dev.  421  (1830), 
as  illustratdng  another  point  then  under  discussion,  the  court 
(Ruffin,  J.)  said :  "  After  bill  found,  a  defendant  is  presumed  to 
be  guilty  to  most,  if  not  to  all  purposes,  except  that  of  a  fair  and 
impartial  trial  before  a  petit  jury.  Thia  presumption  is  so  strong, 
that,  in  tiie  case  of  a  capital  felony  the  party  cannot  be  let  to  btul." 
In  Bz  parte  Ryan,  44  Cal.  555  (1872),  a  party  indicted  for  attempt- 
ing to  murder  a  policeman  had  been  held  in  the  lower  court  in 
915,000  bail.  On  an  application  to  reduce  the  bail  ttie  court 
(Wallace,  C.  J.)  refused,  aaying;  "I  am  bound  to  assnme  guilt 
for  tJie  purposes  of  this  proceeding,  for  certainly  I  have  no  means 
of  determining  hla  innocence,  to  say  nothing  of  the  principle  of  law 
that,  except  for  the  purposes  of  a  fair  and  impartial  trial  before  a 
petit  jnry,  the  presumption  of  guilt  arises  against  the  prisoner  on 
findiug  the  iudictmeDt."  In  the  oase  of  In  tite  matter  of  Henry 
Alexander,  59  Mo.  69S  (1875),  a  capital  oaac,  the  question  was, 
after  repeated  trials  and  diaagreements  of  the  jury,  whether  bail 
should  be  allowed.     The  Constitution  of  Missouri,  it  was  held, 

to  tnni  the  scale  in  his  favor ; "  and  that  it  U  a  rule  of  friminal  law  that 
the  guilt  of  the  accused  mast  be  fully  proved,  and  then  goes  on  to  give  the 
rule  about  reasonable  donlit  —  it  aeems  fairly  clear  that  he  is  not  thinking 
of  the  presumption  of  innocence  itself,  aa  placed  in  the  scale,  but  rather  uf 
the  rule  reqnirmg  evidence  beyond  a  reawniable  doiiht,  as  being  placed 
there  ;  and,  of  course,  that  is  not  ao  much  putting  endeuce  into  cue  scale 
as  saying  what  evideoce  shall  be  put  into  the  other.  It  is  tAi*  ndt  that 
"  turns  the  scale,"  acd  in  this  way. 
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klloned  bail,  axoept  "  when  the  proof  was  evident  or  the  pre- 
sumptioQ  great."  In  allowing  it  in  this  case  the  court  (Wag- 
ner, J.)  said :  "  The  indktment  fomisbea  a  stroag  preaomption  of 
gnilt.  .  .  .  Henoe,  in  all  such  casee,  than  moat  be  facte  and  <Ar- 
cumstanceB  which  coonteiaet  or  overcome  thi>  preeumptioti,  before 
bail  will  ever  be  admisBible."  The  lame  doctrioe  was  held  in 
State  V.  MadisoQ  CooDty  Court,  136  Mo.  823,  in  which  the  court 
(Bui^sBB,  J.)  quotes  with  approval  the  language  of  the  Supreme 
Court  of  California  in  People  v.  Tinker,  19  CaL  M9,  that  "It  [the 
indictment]  creates  a  presumption  of  gnilt  for  all  purposes  except 
the  trial  before  the  petit  jury."  These  cases  are  the  true  onee 
to  Illustrate  the  operaldon  of  natural  presumption  and  natural  io- 
ference.  Yet,  at  the  trial  all  such  natural  probabilities  are  held 
off ;  the  board  is  swept  clear  of  these,  and  the  socnsed,  while  kept 
well  guarded,  a  prisoner,  is  yet  to  be  treated  as  if  no  incriminating 
faot  exiKt«d.  His  reoord,  by  a  dead  lift  of  legal  policy,  is  now  pr»- 
•ented  as  clean  and  white.  AVhatever  of  wrong  or  gnilt  is  to  be 
insoribed  on  it  must  be  the  result  of  l^al  evidence  now  presented 
to  the  jury. 

The  effect  of  the  presumption  of  innooenoe,  so  fat  from  being 
that  of  furnishing  to  the  jury  evidence  —  i.  e.,  probative  matter, 
the  basis  of  an  inference  —  is  rather  the  contrary.  It  takes  poeses- 
sion  of  this  fac^  innoaence,  as  not  now  needing  evidence,  as  already 
established  prima  fadt,  and  says :  "  Take  that  for  granted.  Let 
him  who  denies  it,  go  forward  with  his  evidence."  In  criminal 
cases  if  the  jury  were  not  thus  called  off  from  the  field  of  natural 
inference,  if  the;  were  allowed  to  range  there  wherever  mere  reason 
and  hnman  experienoe  would  carry  them,  the  whole  purpose  of  the 
piesumption  cA  innooenoe  would  be  balked.  For  of  the  men  who 
are  actually  brought  up  for  trial,  probably  the  large  majori^  are 
guilty.  In  inquiring  lately  of  a  prosecuting  officer  in  Massachu- 
setts for  the  statistics  about  this,  be  replied  that  out  of  every  one 
hundred  persons  indicted  for  crime  in  bis  jurisdiction,  twenty  were 
tried  and  acquitted,  twenty  pleaded  guilty,  and  sixty  were  tried 
and  convicted.'    Now  the  presumption  of  iDDocence  forbids  the 

1  In  T!nglBiul  it  wss  neatly  ssid,s  few  yean  ago,  by  a  learned  and  accu- 
rate lawyer :  "  Law  presntaes  that  Che  prisoner  ii  innocent  nntS  be  is 
foond  guilty,  bnt  it  were  veil  to  wager  tour  to  one  that  the  joiy  will  be 
satiified  of  hii  guilt.  In  1883  th«re  were  11,347  peisoni  found  guilty 
against  a,7S3  (onnd  not  gniltj."  Maitlsnd,  Justice  and  Police.  Macmil 
Ian  &  Co.,  ISBS. 


Digilzed  by  Google 


PBESUMFTIOK  07  INlfOCENCE  IN  CBIHINAL  CASsa     663 

ooDBlderatiou  of  soch  pn>b»bilitiei  u  are  here  aaggeeted  And  aaiyt 
■imply  Uiia:  '■It  ii  the  right  of  this  mui  to  be  oonvictad  apao 
legal  eridenoe  applicable  specificallj  to  him.  Start  tiien  with  the 
Msamption  that  he  is  ianooeot,  and  adhere  to  it  tiU  he  is  proved 
gnil^.  He  is  indeed  under  grave  iiupioioD,  and  it  is  jonf  dnty  to 
teat  and  fairly  to  weigh  all  the  erideace  agaiast  him  aa  well  aa  for 
him.  Bot  he  is  not  to  snffer  In  your  minda  from  these  anspioiotta 
or  this  necessity  of  holding  him  couflned  and'trying  him;  he  is  to 
be  affected  by  itotbing  but  auoh  eTidenoe  as  the  law  allowa  you  to 
act  npon.  For  the  purpoeea  of  this  trial  you  most  take  him  to  be 
an  innocent  man,  nnleia  and  until  llie  government  eetabliahes 
hia  guilt" 

It  may  be  asked :  It  then  a  pmnmptlon  be  not  evidence,  how 
can  yon  know  when  it  is  overcome  ?  That  dependa  on  the  nature  of 
the  case.  It  ia  the  office  of  apieanmptioa,  aa  auoh,  to  fix  the  duty 
of  going  on  with  argument  or  evidence,  on  a  given  question ;  and 
is  only  that.  Aa  to  how  mnoh  evidence  ia  to  be  produoed,  that  is 
another  matter.  In  eriminal  cases  the  rule  is  fixed  that  Uie  ev^ 
deuce  must  negative  all  reasonable  doubt;  nothing  else  will  make 
a  caae  which  the  defendant  need  meet.  Sometimes  the  praaump- 
tion  calls  only  for  evidence  enough  to  put  the  question  really  into 
the  case,  to  make  it  really  a  qnestioa ;  sometimes  for  a  full  prima 
facie  case.  But  in  no  ease  is  there  a  weighing,  a  comparieoD  of 
probative  quality,  aa  between  evidence  on  one  aide  and  a  presump- 
tion on  the  other. 

While  then  it  ia  tme  that  a  preanmption  may  eonnt  as  evidence, 
and  be  a  substitute  for  evidence,  in  the  aenae  that  it  will  make  a 
prima/acu  case  for  him  in  whose  favor  it  operates,  and  while  it  is 
true  that  the  facts  on  which  a  presamption  is  grounded  may  oount 
as  evidence,  the  presumption  itself,  t.  e.,  the  legal  rule,  conclusion, 
or  poei&)n,  cannot  be  evidence.  This  question  waa  neatly  and 
accurately  dealt  with  by  the  court  in  Lisbon  e.  Lyman,  40  N.  H. 
553  (1870).  On  an  issue  as  to  the  emancipation  of  a  minor,  the 
jnry  were  instructed  '■  that  there  was  a  presumption  that  children 
under  twenty-one  are  not  emancipated;  that  tiie  presumption  waa 
not  oonclnaive,  and  the  fact  might  be  shown  by  proof  to  be  other- 
wise i  but  that  in  deciding  what  the  fact  was,  tiie  jury  would  take 
this  presumption  Into  account,  aa  one  element  of  evidence,  and 
weigh  it  in  connection  with  all  the  testimony."  Doe,  J.,  for  the 
oourt.  said:  "  The  burden  was  on  the  plainUif  to  prove  that  when 
the  town  was  divided,  the  last  dweUing  plac«  of  Tolney  was  in  the 
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defcDdaaVa  Isritorj.'  The  pbintiff  eUIined,  that  Tofawr.  tlto^ 
ft  niaor,  had,  bj  trtmimpaKTm.  aequired  a  right  to  ture  •  bone  of 
hi*  own,  ffe«  from  tbe  eontrol  of  hia  father.  Tbe  emneipaboii  of 
Tolnejr  waa  art  up  aa  aa  aAndatiTC  and  ii  iiliil  part  of  tbe  pUm- 
tifTa  caae ;  and  in  that  view  it  waa  iii  i  iwiij  for  the  plaintiff  to 
prore  it.  Without  anj  crideDM.  or  with  endenca  eqiuUj  bal- 
anced, on  tliat  pcnnt,  emancipation  would  not  be  prored.  Hm 
burden  of  proof  waa  On  the  plaintifi,  and  this  harden  was  not  aaa- 
taiDed  nnlcaa  the  plaiatiff  proved  it  bj  a  {M^nndetance  of  all  llie 
cvidmce  iDtrodnced  on  the  snbjeet.  Bat  it  waa  not  neeeaaary  lor 
the  plainlifi  to  prodnce  anjthii^  more  than  tiw  sligfateat  pnpaa- 
deraoee ;  or  to  produce  a  preponderance  of  anything  bnt  eridence. 
...  A  leg$l  presumption  is  »  mle  of  law  —  a  reaacHiable  prin- 
eiple,  or  an  arbitrsrj  dogma  —  declared  bj  tbe  coart.  There  voty 
be  a  difficolty  in  weighing  anch  a  rule  of  law  a*  evidence  of  a  fae^ 
or  in  weighing  law  on  one  aide  against  fact  on  tbe  other.  And 
if  the  weight  of  a  mk  of  law  aa  evidence  of  a  fact,  or  aa 
eonnterbalanring  the  eridenoe  of  a  tact,  can  be  eompnihended, 
there  are  objecUons  to  sncb  a  naa  of  iL  .  .  .  A  legal  fa-esamption 
ia  not  evidence.  •  ■  ■  "Rie  presumption  agunst  tbe  freedom  of 
minors  was  not  an  element  of  evidence;  ooold  not  be  weighed  as 
evidence,  and  it  does  not  appear  that  any  use  conld  rigfatfolly  b« 
made  of  tt  in  the  case.  It  was  pat  into  the  scale  with  the  defend- 
ant's evidence,  where  it  wonid  be  likely  to  mislead  the  jary,  and 
give  the  defendant  a  material  advantage  to  which  he  wis  not 
entiUed."' 

>  For  s  different,  and,  as  I  mcst  think,  a  iniRtaken  expoaitioD  of  tbe  snb- 
Ject,  see  Berber"*  Appeal,  63  Conn.  393, 403,  406  (1893).  In  a  probata 
appeal  involving  the  qnetfion  of  testamentary  capacity,  after  a  verdict 
against  the  will,  it  appeared  that  tbe  charge  of  tbe  judge  below  was 
objected  to  by  the  proponenta  as  "  eonfnaing  and  contradictory."  Among 
other  things  tbe  jndge  had  laid  to  the  jnry :  "  If  when  the  whole  matter  ia 
before  yon  on  the  evidence  given  aa  both  rides,  it  is  left  oncertain  whether 
or  not  the  tencator  was  of  aonnd  mind,  then  ■  .  .  the  will  shonld  not  be 
sustained.  In  the  eonrae  of  the  trial  the  balance  of  evidence  may  flnctnats 
from  one  ilde  to  the  other,  bat  the  harden  of  proof  remains  where  it  waa 
at  the  onwet,  npon  the  advocatee  of  tbe  will,  and,  naleee  at  the  close  of 
the  trial  the  balance  in  with  the  advocates  of  the  will,  nnleiw  the  beam  of 
the  scale  tipn  down  on  the  side  of  the  advocates  of  the  will,  they  mnat 
fail."  The  Rapreme  Court  (Fenn,  J.)  reversed  the  judgment  below,  and 
to  the  course  oE  a  difficult  and  nnsatif  factory  exposition  of  the  n 
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Upon  the  whole,  then,  it  ueme  to  be  true  that  the  presumption 
of  iuuoceiice,  u  applied  in  oriminal  caws,  i>  a  form  of  expression^ 
vhiah  required  to  be  supplemented  bj  the  rule  as  to  the  weight  of 
evideuce ;  that  it  is  merely  oue  form  of  phrase  for  what  is  included 
in  the  Btat«ment  that  an  accused  person  is  not  to  be  prejudiced  at 
his  trial  by  having  been  charged  with  crime  and  held  in  costody, 
or  bj  any  mere  sospicions,  however  grave;  bnt  is  only  to  be  held 
guilty  when  the  government  hae  established  his  guilt  by  legal  evi- 
denae  and  beyond  all  reasonable  doubt;  that  the  presumption  of 
innocence  is  often  used  as  synonymous  wiUi  this  whole  twofold 
role,  thus  drawn  out ;  that  it  is  a  convenient  and  familiar  phrase, 
and  probably  a  usefnl  one,  when  carefully  explained;  but  that  it 
has  not  played  any  conspioaous  part  in  the  development  of  oar 

and  applinttion  of  the  term  "  barden  of  proof,"  the  opinion  isja :  "  The 
law  pTSJumex  every  person  to  be  bo  [of  soanil  mindj  antil  the  contrary  is 
■howD,  and  this  pnuramption  is  of  probntiva  force  io  fa* or  of  the  propo- 
nents of  the  will.  ...  In  short  ...  on  the  whole  case  the  question 
would  be  whether  the  evidence  of  the  contestants  safflcieatly  prepon- 
derated over  the  rebntCiDg  and  special  evidence  of  the  proponents,  includ- 
ing the  evidence  of  the  attesting  witnesses,  to  ovsrcome  the  piesamptiuD 
of  sanity  which  constituted  the  proponent's  prima /aeie  case.  In  other 
words,  leaving  the  presumption  of  sanity  oat  of  the  esse,  wss  there  more 
evidence  of  insanity  than  of  sanity!  So  that,  patting  it  again  into  the 
case  there  woold  still  be  as  mnch.  Then  and  then  only  woold  the  scales 
of  justice,  to  which  the  court  below  in  the  esse  before  ns  referred,  be  sb 
adjosted,  according  to  law,  that  it  wonld  be  correct  to  say  '  nnless  at  the 
close  of  the  trial  the  balance  is  with  the  advocates  of  the  will  they  most 
fail;  it  is  not  snfficientthat  thescales  Btanil  evenly  balanced,' "  The  opin- 
ion does  not  give  its  reasons  fur  the  statement  that  the  presnmptioD  has  a 
probative  qaality,  and  can  be  "  weighed  in  the  scale,"  and  the  case  doss 
not  necessarily  involve  the  point  above  discDssed ;  so  that  it  is  qnite  possi- 
ble that  the  above  exposition  does  not  cany  with  it  the  authority  of  all 
the  judges  of  the  court.  For  the  tme  basis  and  operation  of  this  piesnmp- 
tion  see  DavU  k.  U.  S.,  160  U.  S.  «69,  4S6  (IS99) :  "  If  that  prssumption 
[of  sanity]  were  not  indnlged  the  goTeroineDt  would  always  be  nnder  the 
necessity  of  adducing  affirmative  evidence  of  the  sanity  of  an  accnsed. 
Bnt  a  requirement  of  that  character  wonld  seriously  delay  and  embarrass 
the  enforcement  of  the  laws  against  crime,  and  in  most  cases  be  nnneres- 
sary.  Consequently  the  law  presames  that  every  one  charged  with  crime 
is  sane,  and  Ihns  supplies  in  the  first  instance  the  required  proof  of 
capacity  to  commit  crime.  It  authorises  the  jury  to  assume  at  the  outset 
that  the  accnsed  is  criminally  responsible  for  his  acts."    Harlan,  J.,  for 


Digilzed  by  Google 


566  •  APPKSDIX  B. 

criminal  law  axoept  u  axproMod  in  the  fuller  RUteinent  girai 
Above.  It  mmj  be  added  that  the  phraae  "  preaninption  of  inno- 
oenee,"  if  used  to  «  jury,  peonliarl;  needa  to  be  oarefolly  exptiuDed, 
beoanae  of  tiie  vtrj  great  ambiguity  conueoted  with  the  terms 
"  ^eaomption,"  "bnrdeu  of  proof,"  and  "  eridenoe,"  and  the  way 
in  wbioh  these  aboaed  expreadona  reflect  thMr  own  ambignitua 
upon  aaoh  other. 

Let  me  letnm  now  to  the  oaae  of  Coffin  v.  TI.  S.^  It  will  be 
neoeasaij  to  consider  it  in  some  detail.  It  eama  np  from  the  Cir- 
cuit Court  of  the  United  States  for  Indian*,  and  was  a  proceeding 
against  officials  of  a  national  bank  who  were  oonvicted  below  of 
willnlly  misapplying  fonds  of  the  bank,  aod  of  other  related 
oftenoes.  A  great  number  of  exceptions  were  taken  to  the  cbai^ 
given  by  the  court  to  the  jury.  All  but  two  of  theee  were  over* 
ruled.  The  priucipol  exception  was  against  the  refusal  of  the 
judge  to  charge  as  he  was  requested  ou  the  subject  of  the  pre- 
sumption of  iunooenoe.i  He  had  been  asked  to  ohaige  that,  "  the 
law  presnnies  that  penons  charged  with  orime  ore  innooent  until 
they  are  proved  by  competent  evidence  to  be  goil^.  To  the  bene- 
fit of  this  presumption  the  defendants  are  all  entitled,  and  this  pre- 
sumption stands  as  their  ssffident  protection  unleas  it  has  been 
removed  by  evidence  proving  their  guilt  beyond  a  reaswiabltt 
donbt"  The  judge  refused  to  give  this  charge,  but  instnicted  the 
jury  that  they  could  not  And  the  defendants  guilty  unless  aaldsBad 
of  their  guilt  beyond  a  reasonable  doubt,  and  he  said :  "  If  yon  can 
reconcile  the  evidence  with  any  reasonable  hypothesis  oonciatent 
with  the  defendant's  innooence,  it  is  your  duty  to  do  so.  In  that 
ease  find  defendant  not  guilty.  And  if,  after  weighing  all  the 
proofs,  and  looking  only  to  the  proofs,  you  impartially  and  hon- 
estly entertun  the  belief  that  the  defendant  may  be  mnooent  td 
the  offences  ohaiged  against  him,  he  is  entitled  to  the  benefit  ot 
that  donbt,  and  you  should  aoqnit  him."  In  various  fonns  the 
judge  went  on  to  explain  what  "  a  teaoonable  donbt "  is,  and  to 
make  very  clear  the  doty  of  the  jury  as  to  the  weight  ol  evidence 
which  they  were  booud  to  require  before  they  could  find  guilt. 

1  1U  tr.  S.  431. 

*  The  action  of  the  trial  judge  Is  dcKilbed  In  the  opmion  of  the  upper 
court  thni  r  "  Whilst  the  conrt  rrfueed  to  instnict  as  to  the  presnmptl<» 
of  muocence,  it  histructed  Wlj  as  to  lesMmable  donbt"  This  slatemeot 
is  not  quite  exact,  as  will  be  indicated  later. 
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The  Snpreme  Conit  held  that  there  wu  error  in  refusing  tb« 
ehu^  which  wm  desired  on  the  {weeiimplion  of  inDooenoe;  and, 
while  reoogniitng  that  no  partionlar  torm  of  words  waa  neocaMiy, 
in  dealing  with  this  presumption,  they  held  that  the  error  waa  not 
made  good  bj  anything  found  in  the  rest  of  the  charge.  The  opio* 
ion  of  the  ooort  was  given  by  Mr.  Jnetioa  White,  atti  wu  not 
accompanied  by  any  expreaaion  of  dieaent.  It  declare*  that  the 
principle  that  tiiere  is  a  preaumption  of  innocence  is  "  axiomatic 
and  elementary,  and  ita  enforcement  lies  at  the  foundation  of  the 
administration  of  our  criminal  l»w."  Many  citations  are  giren  to 
show  that  there  is  a  presumption  of  inooeenee.  The  doctrine  that 
guilt  can  only  be  found  i^  tiie  olearest  eridence  is  quoted  from 
various  writere,  and  this  prindple  is  referred  to  as  being,  in  the 
langiuage  of  the  ooart,  one  of  tiie  "  reaulta  of  this  maxim  "  of  the 
presumption  of  innooenoe,  but  no  reaaon  is  given  for  this  view 
other  than  what  will  be  atated  Iiereafter.  The  language  of  T^ord 
Gillies,  the  dissenting  ]ui^  in  the  Sootch  case  ^ready  referred  to, 
HoKinley's  oaae,  ia  cited  at  length,  as  showing,  in  the  phrase  of 
the  opinion,  "  how  fully  the  preaumption  of  innocence  had  been 
evolved  aa  a  prinoiple  and  applied  at  common  law ;  "  but  it  is  not 
remarired  that  this  ia  a  dissentug  opinion,  and  that  the  case  b  » 
Scoteh  case,  and  not  one  at  common  taw.  The  opiuion  then  goea 
on  to  inquire  whether  the  charge  did  subatantially  embody  a  state- 
ment of  the  preaumption  of  innocence.  It  is  declared  that  the 
authorities  upon  what  ia  a  anfficient  atatement  of  this  presnmption 
are"fewandnnMUsfactory.''  Beferringtocases  in  Texas,  IndiansL, 
Ohio,  Alabama,  and  California,  on  one  side  and  the  other  of  the 
qnestion,  to  an  anonymoos  article  in  the  Criminal  Law  Magazine, 
and  to  Stephen's  statement  of  the  presnniption  of  innocence,  and 
the  lemarka  of  Mr.  Cbamberlayne,  the  editor  of  Beat,  the  opinion 
goes  on  to  say  that  it  ia  neceasary  to  consider  "  the  distinction  be- 
tween the  presumption  of  innocence  and  reasonable  doubt,  as  if  it 
were  an  original  question."  The  question  ia  then  put  aa  being 
"  whether  the  two  are  eqaivalents  of  each  other  ?  "  and  it  ia  pro- 
poaed  to  "  ascertain  with  accuracy  in  what  each  consists."  It  may 
be  remarked,  at  this  point,  that  this  form  of  putting  the  question, 
imputes  a  veiy  fatnoua  oonfnaion  of  ideas  to  those  who  hold  that 
the  rule  requiring  proof  of  guilt  beyond  a  reasonable  doubt  em- 
bodies in  it  all  that  the  preaumption  of  innocence  really  means. 
They  nonld  hardly  agree  that  they  are  arguing  that  the  preaump- 
tion of  innooenoe  and  reasonable  doubt  are  "  equivalents  of  each 
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other ;  "  or  that  the  achieremeat  of  the  i;y)inioD  as  it  is  described  In 
a  later  case '  in  saying:  "  The  court  drew  a  distinotioa  between  the 
presumption  of  innocence  as  one  of  the  inatrumeutB  of  proof,  con- 
tributing to  bring  about  that  state  of  cose  from  which  reasonable 
doubt  arises,  and  a  condition  of  mind  called  reasonable  doubt  pro- 
duced by  the  evidence,"  — that  this  feat  was  either  one  that  required 
much  pains  to  accomplish  or  one  tiiat  paTticuhuly  concerned  their 
onn  cont«ntion. 

Having  thug  started  od  this  interesting  and  important  inquiry 
the  opinion  proceeds:  "  The  presumption  of  innocence  is  a  ocmclu- 
sion  drawn  by  the  law  in  favor  of  the  citizen,  by  virtue  whereof, 
when  brought  to  trial  on  a  criminal  chaige  he  mnst  be  acquitted 
unless  be  is  proven  to  be  goilty.  In  other  words,  this  presnmption 
is  an  instrument  of  proof  created  by  the  law  in  favor  of  one  accosed 
whereby  his  innocence  is  established  nntil  sufficient  evidence  is 
introduced  to  overcome  the  proof  which  the  law  has  created. 
This  presumption,  on  the  one  band,  supplemented  by  any  oUier 
evidence  he  may  addnce,  and  the  evidence  against  him  on  the 
other,  constitute  tba  elements  from  which  the  legal  conclnsion  of 
bis  guilt  or  innocence  is  to  be  drawn."  The  court  then  quotes  the 
passage  from  Greenleaf  on  Evidence,*  upon  which  I  have  com- 
mented; a  passage  from  Wills  on  Circumstantial  Evidence,  stating 
that  there  is  such  a  presumption  and  that  it  prevails  "until  de- 
stroyed by  such  an  overpowering  amount  of  legal  evidence  of  guilt 
aa  is  calculated  to  produce  the  oppoaito  belief ; "  another  from  Best 
on  Presumptions,  umply  saying  that  it  ie  prerumpiio  jurit ;  another 
from  an  anonymous  article  in  the  Criminal  Law  Magazine,*  stating 
that  the  presumption  is  "  in  the  nature  of  evidence  in  his  favor, 
and  a  knowledge  of  it  should  be  communicated  to  the  jury,"  etc. 
The  opinion  then  goes  on,  "  The  fact  that  the  presumption  of  inno- 
cence is  recognized  as  a  presumption  of  law,  and  is  characterized 
by  the  civillani  ao  praumptio  juru,  demonstrates  that  it  is  evidence 
ill  favor  of  the  accused;  for  in  all  systems  of  law  legal  presnmp- 
tions  are  treated  as  evidence  giving  rise  to  resulting  proot  to  the 
full  extent  of  their  legal  efficacy.  Concluding  then  that  the  pre- 
sumption of  innocence  is  evidence  in  favor  of  the  accused,  intro- 
duced by  the  law  in  his  behalf,  let  us  consider  what  is  reasonable 

1  Cochran  v.  U.  S.,  157  U.  8.  886,  289. 
»  GtU.  Ev.  i.  s.  S4. 

*  This  appears  to  have  been  an  advacce  chapter  of  nompaoii  on  Trials 
Tbe  passage  is  found  in  that  work,  s.  S4G1. 
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donbt."  We  u«  then  told  that  reasonable  doubt  is  "the  condition 
of  mind  prodnoed  by  the  proof  resulting  from  the  evidence  in  the 
caose.  It  is  the  result  of  proof,  not  the  proof  iteelf ;  whereas  the 
presumption  of  Innocence  ia  one  of  the  instruraeuts  of  proof  going 
to  bring  about  the.  proof  from  which  reasonable  doubt  arises ;  thus 
one  is  a  cause,  the  othef  an  effect  To  saj  that  the  one  is  the 
equivalent  of  the  other  is  therefore  to  say  that  legal  evidence  can 
be  excluded  from  the  jury,  and  that  such  exolnsion  may  be  cured 
by  instructing  them  correctly  in  regard  to  the  method  by  which 
they  are  required  to  reach  their  conclusion  upon  the  proof  actnally 
before  them.  In  other  words,  that  the  exclusion  of  an  important 
element  of  proof  can  be  justified  by  correctly  instructing  as  to  the 
proof  admitted."  Farther  on,  the  opinion  says:  "  It  is  clear  that 
the  failure  to  inatmot  them  [the  jury]  in  regard  to  what  that  [the 
presumption  of  innocence]  is,  excluded  from  their  minds  a  portion 
of  the  proof  created  by  the  iaw,  and  which  they  were  bound  to  con- 
sider." And  it  is  added  that  the  judge  below  in  limiting  the  atten- 
tion of  (he  jury  "  ■  to  the  proofs  and  the  proofs  only '  confined  them 
to  those  matters  which  were  admitted  to  their  consideration  by  the 
court,  and  among  these  elements  of  proof  the  court  expressly 
refused  to  include  the  presumption  of  innocence  to  which  the 
accused  was  entitled,  and  which  the  court  was  bound  to  extend 

The  following  remarks  are  also  thrown  in  near  the  end  of  the 
discussion  :  "  The  evolution  of  the  principle  of  the  presumption  of 
innocence,  and  its  resultant,  the  doctrine  of  reasonable  doubt, 
makes  more  apparent  the  correctness  of  these  views,  and  indicates 
the  necessity  of  enforcing  the  one  in  order  that  the  other  may  con- 
tinue to  exist.  While  Some  and  the  Medievalists  taught  that 
wherever  doubt  existed  in  a  criminal  case  acquittal  must  follow, 
the  expounders  of  the  common  law  in  their  devotion  to  human  lib- 
city  and  individual  rights  traced  this  doctrine  of  doubt  to  its  true 
origin,  the  preaumptiou  of  innocence,  and  rested  it  Ufron  this 
enduring  basis."  It  would  be  instructive  to  know  the  ground  for 
this  statement  as  to  "the  expounders  of  the  common  law,"  and  the 
establishing  of  this  "  enduring  basis."  Unless  the  phrase  refers 
to  an  occasional  loose  dieium  ot  a  law  writer  or  judge  in  this  coun- 
try, or  to  an  occasional  ill-considered  judicial  opinion  her^  I  know 
of  DO  gtonnd  for  it- 
Such  was  the  decision,  in  Coffin  v.  U.  S.,  so  far  as  relates  to  the 
point  now  under  consideration ,  and  such  the  general  course  of  the 
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szpooitlon.  It  prooeeda,  Id  r  word,  on  the  ground  thftt  the  lowsr 
oonrt  refiued  to  raoognixe  the  presnmptioa  of  iDnooenoe,  and  thna 
kept  from  the  Jnij  k  |dece  of  evidenoe  in  befanlf  of  the  Mseused  to 
which  be  wM  entitled.  The  immediate  result  of  the  decision  waa 
that  it  helped  to  deUj  the  paniahmeDt  of  persona  well  dewiring  it, 
aa  appeared  when  the  caae  came  back  again  after  another  trial,  and 
when  al)  of  "  nrj  numeroua  grounds  of  eiror  "  urged  b;  these  de- 
fendant! wen  orerruled.'  It  ia  interesting  to  observe  that,  at  the 
new  trial,  the  charge,  lo  far  aa  quoted,  dealt  with  the  matteis  now 
nnder consideration  in  tliis  form  (p.  681);  "The  bnrden  of  proving 
Haugbej  and  the  defendants  guiltj  as  charged  reata  upon  the  gor- 
emment,  and  tlie  'burden  does  not  shift  from  it  Hanghe^  and  the 
defendants  are  preenmed  U>  be  innocent  nntil  their  gnilt  in  mannw 
and  form  ...  la  proved  beyond  a  reasonable  doubt.  To  juatif  j 
yon  in  returning  a  verdict  of  guilty,  the  evidence  shonld  be  of  sndi 
a  character  as  to  overcome  this  presumption  of  inuooence  and  to 
satJBiy  eaoh  one  of  jon  of  the  guilt  of  Haughey  and  the  defendants 
aa  charged,  to  the  esclnsion  of  every  reasoDable  donbt."  This 
instruction  seems  to  have  raised  no  question.  Exoept  aa  leaving  to 
the  jury  without  explanation  two  phrases  full  of  ambigui^,  namely, 
"  presumption  of  innocence  "  and  <■  evidence  ...  to  overcome  " 
it,  it  seems  not  to  differ  materially  from  the  former  charge.  Can  it 
reasonably  be  supposed  that  on  such  a  charge  anybody  would 
imagine  the  presumption  to  be  a  pleoe  of  evidence,  to  be  placed  in 
the  scales  and  weighed  against  other  evidence?  Snob  a  charge  ii 
only  in  form  an  aoceptanee  of  the  exposition  in  the  former  opinion 
of  the  Supreme  Court;  it  ia  lip  service.* 

That  opinion,  however,  has  bad  an  effect  outside  of  the  partico- 
lar  case.  Its  somewhat  wider  range  than  common,  of  reference  and 
allunon,  has  caused  tiie  imputing  to  it  of  an  amount  of  learning 
and  careful  reaearch  to  which,  when  scmtiniied,  it  can  lay  no 
claim:  and,  to  be  quite  just,  it  does  not,  in  fact,  lay  claim  to  it. 
But  it  does  lay  claim  to  exactness  of  discrimination,  to  a  searching 
and  fundamental  examination  of  the  nature  of  the  questions  in- 
volved, and  to  the  character  of  a  leading  and,  in  a  degree,  a  final 
discussion  of  a  peculiarly  vexed  and  difficult  subject.  This  claim 
must  be  disputed.  What  has  been  said  in  the  earlier  pages  of  this 
paper  will  serve  to  show  grounds  for  denying  the  truth  of  the  chief 
historical  suggestions  of  the  opinion,  and  the  validity  of  soma  of  its 
1  Coffin  •>.  U.  8.,  163  n  a  664  [Hay,  IS96). 
•  8m  also  Agnew  ■>.  U.  S.,  169  U.  8. 36,  Bl  (JoanaiT,  1897). 


Digilzed  by  Google 


FSSSUHFTION  OF  INKOCENCB  IN  CBIUINAL  CASES.     671 

fnadamenUl  oonceptioiia.  Inrtewl  of  MttUng  anything  oatride  of 
the  partienlu  <3ontitiT«nj,  it  leoTes  tnatteta  worse  off  thui  befor«. 
Ita  work  of  miaebief  maj  be  seen  in  the  om  of  it  in  ancb  later  cuei 
u  Coohr&n  r.  U.  S^>  U.  8.  0.  Davu.>  A^ew  t>.  U.  8.,*  (I  do  not 
now  speak  of  the  aotnal  point  decided  in  either  of  tbeae  caaea),  and 
No.  Ca.  0.  Goanell.*  The  difflenlty  with  the  eaae  is  not  with  the 
aotnal  deciaioD  — nameif,  that  on  the  point  in  question  a  new  trial 
ahoold  be  granted;  that  oould  eaaily  be  agreed  to,  without  any 
■erions  diffurenoe  as  to  the  principal  matters.  The  troabte  ia 
with  the  ezpoeition  and  the  reaaona.  The  abeence,  therefore,  of 
disMnt  in  this  eaae  may  bare  very  Uttle  aignifleacoe.* 

It  may  readily  be  admitted,  as  the  erent  ahows,  that  It  woold 
hare  been  practically  wiser  on  the  part  of  the  Jndge  below  to  have 
given  the  obarge  as  requested  and  to  have  accompanied  it  with 
snob  explanations  as  would  clear  away  ambigoi^  and  wonld  ^n- 

1  1ST  U.  8,  SBS  (Hatch  95,  1B9S). 

■  leO  n.  8.  469.  *  165  v.  8.  U. 

*  74.Fed.  liep.  TU  (W.  D.  No.  Ca.,  June,  1S96). 

*  lint  the  exposition  and  the  reaaonitig  in  Coffin  v.  V.  8.,  156  V.  8. 
43S,  eoant  for  litOe  in  the  mind  of  the  conrt,  nay  be  seen  In  AUen  o.  U.  S., 
164  n.  S.  49S,  500  (Dec.  1B96).  Error  was  aan^ned  fn  a  retnval  to  charge 
that  "when  tbeie  ia  a  probability  of  inDoceace,  there  i>  a  reaKonsMe 
donht  of  gnilt."  Id  overmling  the  exception,  the  coart  (Brown,  J.J,  after 
Temaiking  that  in  the  Coffin  caM  a  refnial  to  charge  on  the  preanmption 
of  InnoceDce  waa  held  not  to  be  met  by  a  charge  that  a  conviction  conid 
not  be  bad  nnleaa  gnilt  were  shown  beyond  a  reaionable  donbt,  added : 
"  lu  the  caae  nnder  consideration,  however,  the  court  had  already  charged 
the  jnry  that  they  conld  not  And  the  defendant  irnilty  niiless  tbey  were 
satisfled  from  the  testimony  that  the  crime  was  establithed  beyond  a  re»- 
sonable  doubt ;  Chat  this  meant :  '  First,  that  a  par^  Marta  into  a  trial, 
thongh  accosed  by  the  grand  jorj  witb  the  crime  of  mnrder,  or  any  other 
crime,  with  the  presomplion  of  innocence  in  his  favor.  That  staya  with 
him  nntil  it  is  driven  ont  of  the  case  by  the  testimony.  It  It  driven  oet  of 
the  case  when  the  evidence  shows  beyond  a  reaaooable  donbt  that  the 
crime  as  charged  has  been  committed,  or  that  a  crime  has  been  committed. 
Whenever  the  proof  shows  beyond  a  leasonable  donbt  the  eiUtence  of  a 
crime,  then  the  presumption  of  innocence  disappears  from  the  case.  That 
sxUts  np  to  the  time  that  it  ia  driven  out  In  that  way  by  proof  to  that 
extent.'  The  court  having  thns  charged  upon  the  snhjpct  of  the  presnm]y 
tlon  of  innocence  conld  not  be  required  to  repeat  the  charge  In  a  separate 
instmction  at  the  taqnaat  of  the  defendant."    Compare  Agnew  n.  U.  S( 
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Tent  the  jary  from  miBapplying  the  stfttements.  And,  ftaibeT  thaD 
thftt,  it  may  be  true,  aa  a  general  propoeitign,  that  the  right  shniild 
be  maintained  to  have  the  preaamption  of  innocence,  speaiflcallj, 
and  b;  name,  drawn  to  the  attention,  of  the  JU17.  If  bo,  it  shonM 
alBO  be  required  that  it  be  definitelj  and  accurately  esplained,  so 
that  it  be  not  misused  aa  if  in  iteelf  it  ooDstitnted  a  piece  of  pro- 
bative  matter  to  be  weighed  againat  other  evidence;  and  again,  so 
that  it  be  not  osed  in  a  way  to  prevent  the  jnry  from  allowing  all 
evidence  against  the  accoaed  to  have  ite  full  natnral  effect,  all 
through  the  case,  as  it  is  put  in.  Certainly  a  specific  declaration 
and  explanation  aa  to  tha  preanmptioD  of  isnocenoe  would  draw 
pointed  attentiou  to  those  dangers  of  injury  to  the  accused  from 
mere  snapioion,  prejudice,  or  diatmat,  and  to  thoee  other  grounds 
of  policy  which  make  such  judicial  warnings  important. 

Now  what,  exactly,  waa  it  that  the  judge  below  aaid  on  this  sub- 
ject? He  said  something  which,  although  quoted,  is  i(Ot  commented 
upon,  or,  aa  it  would  aeem,  duly  appreciated  by  the  court,  namely, 
"If,  ^erefore,  you  can  reconcile  the  evidence  with  any  reasonable 
hypothesis  consiatent  with  the  dtfendanta'  innocence,  it  is  your 
duty  to  do  BO,  and  in  that  case  find  the  defendants  not  gnilt^f. 
And  if,  after  weighing  all  the  proofs,  and  looking  only  to  the 
proofs,  yoa  impartially  and  honestly  entertain  the  belief  that  the 
defendants  may  be  innocent  of  the  ofience  charged  against  them, 
they  are  entitled  to  the  benefit  of  that  doubt,  and  you  should  acqnit 
them."  This  language  required  the  jury,  in  conBidering  the  evi- 
dence, to  put  upon  it  the  construction  most  favorable  to  the 
defendants'  innocence.  In  etEect  it  aaid  to  the  jury:  "So  long 
and  BO  far  aa  yon  reaaonafaty  can,  hold  them  innocent,  assume 
them  innocent,  or,  if  yoa  please,  presume  them  innocent,  for  these 
forma  of  phrase  mean  the  same  thing.  Let  nothing  bnt  legal 
evidence  count  against  them,  look  to  the  proofs  and  the  proofs 
only,  and  let  not  the  evidence  or  any  amount  of  evidence  count 
against  them,  ao  long  as  you  can  continue  aa  reasonable  men  to 
think  them  innocent." 

When  the  judge  below  had  aaid  that,  in  addition  to  further  elatn 
orate  and  confessedly  adequate  instructions  as  to  the  rule  which 
requirea  a  weight  of  evidence  beyond  reasonable  doubt,  I  think 
that  it  cannot  truly  be  said,  aa  tha  opinion  does  say,  that "  the 
court  refused  to  instruct  aa  to  the  preaumption  of  innocence;* 
and,  again,  that  "among  these  elements  of  praoE  the  court  e^ 
jveealy  refused  to  include  the  presumption  of  innooence."    What 
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tbe  Jodge  below  did,  was  to  ntaw  to  iortrtict  in  tlie  putioolu 
form  requested;  and  tbftt  aort  of  refusal  ia  not  necesBarilj  fatal; 
for,  as  Che  court  in  the  Coffin  case  justl;  says :  "  It  is  well  settled 
that  there  is  no  error  in  refusing  to  charge  precisely  as  requeited, 
provided  the  instruction  actually  given  fairly  covers  and  includes 
the  inntruetion  aaked."  The  whole  question  is,  then,  whether 
the  inBtmctioo  below  fairly  ooverv  the  inatraction  asked.  The 
iostructidb  asked  waa  tbia :  "  The  law  presumes  that  persons 
charged  with  arimes  are  iunoaent  until  they  are  proven  by  compe- 
tent evidence  to  be  guilty.  To  the  benefit  of  tbie  presumption  the 
defendants  are  all  entitled,  and  thb  presumption  stands  as  thair 
sufficient  protection,  uuless  it  has  been  removed  by  evidence  prov- 
ing their  guilt  beyond  a  reasonable  doubt."  I  think  that  thia 
charge  was,  in  effect,  given  when  the  jnry  were  told  that  they  were 
to  reooncile  the  evidence  with  the  supposition  of  the  defendant's 
Innocence  if  it  was  reasonably  possible;  to  consider  nothing  but 
the  evidence  and  only  to  find  the  defendants  guilty  when  the 
evidence  proved  it  beyond  a  reasonable  doubt. 

It  will  be  notioed  that  the  charge  requested  did  not  ask  for  any 
explanation  of  the  presumption  of  innocence,  nor  did  the  charge 
given  make  any  explanation  of  it.  As  the  request  for  a  charge  did 
not  say  that  the  presumption  of  innocence  was  in  itself  evidence, 
so  the  chaige  given  did  not  deny  that  it  was  evidence.  Why 
the  jury  should  presume  innocence  was  not  stated  in  the  request 
for  a  charge,  and  in  the  charge  as  actually  given  it  was  not  stated 
why  the  jury  shonld  oonstrue  the  evidence  favorably  to  the  accnsed 
eo  long  as  it  was  reasonably  poraible  to  do  so.  It  was  not  neces- 
sary to  do  it,  in  either  case,  for  in  both  cases  it  waa  a  rule  that  was 
being  laid  down  to  the  jury,  and  the  grounds  of  the  rule  were  not 
necessarily  to  be  stated.  In  so  far  aa  evidence,  in  any  proper  sens« 
of  the  word,  was  concerned,  no  question  was  made  about  it,  In  tbe 
talk  about  the  presumption.  If  it  be  thought  true  that  the  fact 
tliat  men  in  general  are  innocent  is  the  evidential  ground  for  the 
rule  mentioned  in  the  request,  or  in  the  cha^e,  it  was  nothing  to 
tbe  purpose  to  go  into  that;  for  it  is  merely  the  legislative  reason 
for  laying  down  such  a  rule.  In  bo  far  as  the  facts  on  which  the 
rule  rests  were  themselves  to  be  regarded  as  evidence  or  a  basis  for 
iuference  in  the  case,  the  request  draws  no  attention  to  them,  and 
the  mere  omission  to  charge  on  them  is  no  legitimate  ground  of 
exception  —  according  to  a  familiar  rule  on  that  subject.  Mor^ 
over,  in  so  far  as  the  fact  that  men  in  general  are  innocent  is  ft 
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ground  of  iofeienee  for  tile  jury  it  ia  otw  to  be  takan  noUoe  of  bj 
court,  oouuael,  and  jai;,  withont  proof,  and  without  anybody's  mov- 
ing them  thereto.  Cettunly  there  was  oo  refusal  of  any  request 
to  call  the  attention  of  the  jury  to  the  fact  that  noen  in  general  are 
inaoceat;  the  refuaal  was  one  to  charge  on  the  presamption  of 
iDoocenoe  in  the  form  abore  stated,  and  that  form  offered  no  sug- 
geation  whatever  as  to  what  tlie  true  import  of  the  phraae  is.  The 
accused  then  bad  no  oaose  of  complaint  diat  any  request  of  his 
counael  was  refused. 

Bat  now  wa  come  to  the  kernel  of  the  matter,  the  expoaitioa  io 
the  opinion  of  tlie  meaning  of  that  phnae.  Let  us  look  at  tluU. 
It  said  that  the  presumption  of  innoceooe  is  a  conoluaion  drawn  bj 
the  law  by  virtue  of  which,  on  a  trial,  the  accused  must  be  ao- 
quitted  nnleas  proved  guilty.  This,  it  will  be  observed,  statea  the 
preaampttoo  as  being  a  l^al  "conclauon  "  requiring  exactly  what 
WM  fully  set  forth  by  the  trial  judge.  Then  we  are  told  that  tfa« 
pneumption  is  an  instroment  of  proof  created  by  law  in  favor  of 
the  accused  whereby  his  iDoocenoe  is  establiBbed  until  anfficient 
evidence  is  introduced  to  overcome  the  proof  whidi  the  law  haa 
created.  Here  the  preaumption  becomeg  an  instmiuent  of  proof 
establisbiug  innocence,  and  ia  itself  proof,  created  by  the  law. 
Thia  presumption,  it  is  said  again,  supplemented  by  any  other  evi- 
dence the  accused  may  produce,  on  the  one  hand,  and  the  evidenee 
against  him  on  the  other,  constitute  the  elemento  from  which  the 
legal  conclusion  of  guilt  or  innocence  is  to  be  dravn.  Here  the 
preaumption,  onr  "  conclusion  drawn  by  the  law,"  oar  "  instrument 
of  proof,"  OUT  "  proof  created  by  law,"  becomes  evidence;  L  e., 
probative  matter,  to  be  added  to  tfae  evidence  of  the  accused,  and 
balanced  against  the  evidence  of  the  government.  How  the  pro- 
auraption  can  be  weighed  and  estimated  as  evidence  we  are  not 
told. 

After  some  qnotations  the  opinion  then  says  that  the  fact  that 
the  presumption  of  innocence  is  a  prtmanptio  jwis,  demonxtratea 
that  it  is  evidence  in  favor  of  the  accnsed;  for,  it  ia  added,  in  all 
systems  of  law,  legal  preeumptions  are  treated  as  evidence  giving 
rise  to  leiulting  proof,  to  the  fnU  extent  of  their  legal  efficacy.  No 
authority  ia  given  for  that  statement,  and  no  explanation  <j  what 
It  means;  but  it  is  added;  "Concluding  then  that  the  pnanrnptioii 
of  innocence  b  evidence  in  favor  of  the  aocnsed,  introduced  by  the 
law  in  his  tiehalf ,"  etc.,  etc. ;  and  then  later,  it  "  b  one  of  the 
iustrumentfl  of  proof,  going  to  bring  about  the  proof  from  which 
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TMUonable  donbt  ariaes."  Agmia,  the  excliuion  of  it  Li  e&Iled 
excluding  "  legei  evideuoe,"  eioluding  ><  an  important  Blemeot  of 
proof,"  excluding  "  a  portion  of  the  proof  oresited  by  law." 

To  ram  it  op,  the  Babstance  of  all  this  is,  as  I  have  uud  before, 
that  the  preaamptioD  of  innooeDoe  U  a  piece  of  enidence,  a  part  of 
Ae  proof, — i.  e.,  a  thing  to  be  weighed  m  haviDg  probative  quality. 
And  the  grounds  for  Mying  it  are :  (I)  The  authority  of  the  phrase 
in  GreenleafB  Evidenoe,  to  which  I  have  referred;  (S)  A  eiroilnr 
phrase  in  an  artide  in  the  Criminal  Law  Magazine,  that  it  "  is  in 
the  nature  of  eridenoe  ;  "  to  whioh  are  added  (8)  a  statement  iu 
another  text-book  (Wills'  Cirounutantial  Evidance)  that  the  pre- 
sumption must  prevail  till  destroyed  by  snob  an  overpowering 
amount  of  legal  evidence  of  guilt  aa  is  caleolated  to  produce  the 
opposite  belief;, and  (4)  a  statement  in  Beet  on  Presumptions  that 
it  is  TTuuinplio  yum.  This  is  the  authority,  and  it  ia  slight  indeed. 
And  the  opinion  adds  a  strange,  unsupported  assertion  that  the 
recognition  of  the  presumption  of  innooenoe  as  a  presumptdon  of 
law(pre*unip^juru]  demonstrates  it  to  be  efidenoe,  and  that  in  all 
systems  of  law  legal  preenrnptioos  of  law  are  treated  as  evidence. 
It  ia  easy  to  malce  snob  an  assertion  and  to  leave  the  matter  there. 
But  as  one  who  has  long  and  attentively  studied  the  snbject  of  pre- 
sumptions, I  can  only  say  that  I  know  of  nothing  to  support  it  ia 
any  sense  which  tends  to  sustain  the  reasoning  of  the  opinion.  As 
against  such  an  utterance  I  will  merely  quote  the  statement  of  one 
of  the  most  thoughtful  writers  on  this  subject :  ^  "  Legal  or  artificial 
presumptions  oannot  be  a  species  of  indirect  evidence.  A  fact  to 
which  a  legal  preeumpUon  will  apply,  may  be  established  either  by 
direct  or  indirect  evidance ;  but  legal  presumptions  themselves  can- 
not be  a  subdivision  of  evidence,  much  less  of  a  partioalar  kind  of 
eridenoe." 

What  appears  to  be  true  may  be  stated  thns  :  — 

1.  A  presumption  operates  to  relieve  the  party  in  whose  favor  it 
works  from  going  forward  in  argument  or  evidence. 

2.  It  serves  therefore  the  purposes  of  a  prima  fane  case,  end  in 
that  sense  it  is,  temporarily,  the  substitute  or  equivalent  for 
evidence. 

3.  It  serves  this  purpose  until  the  adversary  has  gone  forward 
with  his  evidence.  How  much  evidenoe  shall  be  required  from  the 
adversary  to  meet  the  presumption,  or,  ae  it  is  variously  expressed, 
to  overcome  it  or  destroy  it,  is  determined  by  no  fixed  rule.    It  may 

1  8  Law  Uagaiine,  348, 86B ;  nipra,  S99. 
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be  tnetelj  enongb  to  make  it  reuonkble  to  require  Uie  other  ride 
to  .answer ;  it  may  be  enough  to  make  out  a  full  prima  facie  case, 
and  it  may  be  a  great  weight  of  evidence,  excluding  all  reaaosa- 
ble  doubt. 

4.  A  mare  preaumption  involves  no  rule  as  to  the  weight  of  evi- 
dence necessary  to  meet  it.  When  a  presumption  is  called  a  strong 
one,  like  the  prasumptioa  of  legitimacy,  it  means  that  it  is  accom- 
panied by  another  rule  relating  to  the  weight  of  evidence  to  be 
brought  in  by  him  against  whom  it  operates. 

5.  A  preaumptiou  itself  oontiibutea  no  evidence,  and  has  no  pro- 
bative quality.  It  is  sometimes  said  that  the  presumption  will  tip 
the  scale  when  the  evidence  ia  balanced.  But,  in  truth,  oolhing 
tips  the  scale  but  evidence,  and  a  presumption — bung  a  legal  rule 
or  a  legal  conclusion — is  not  evidence.  It  may  represent  and 
spring  from  oertun  evidential  facts;  and  these  facts  may  be  put  in 
the  scale.  But  that  is  not  patting  in  the  presumption  itself.  A 
presumption  may  be  called  "  an  instrument  of  proof,"  in  the  sense 
that  it  determines  from  whom  evidence  shall  come,  and  it  may  be 
called  something  "  in  the  nature  of  evidence,"  for  the  same  rea- 
son; or  it  may  be  called  a  substitute  for  evidence,  and  even  "  evi- 
dence "  —  in  the  sense  that  it  counts  at  the  outset,  for  evidence 
enough  to  make  Aprima/ade  case.  But  the  moment  these  concep- 
tions give  way  to  the  perfectly  distinct  notion  of  evidence  proper 
— i.  e.,  probative  matter,  which  may  be  a  bans  of  inference,  some- 
thing capable  of  being  weighed  in  the  scales  of  reason  and  com* 
pared  and  estimated  with  other  matter  of  the  probative  sort  —  so 
that  we  get  to  treating  the  presumption  of  innocence  or  any  other 
presumption,  as  being  evidence  in  this  its  true  sense,  then  we  have 
wandered  into  the  region  of  shadows  and  phantoms. 
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OH  THE  PRINCIPLB8  OF  LEGAL  DfTEBPBETATIOH,  WITH 
REFERENCE  ESPECIALLY  TO  THE  INTEBPEBTATION 
OF  WILLS. 

Br  P.  Vjhtohak  Hiwinrt,  Bbq. 
[From  the  Jaridiod  Society  Ripen,  ii.  S98.] 

In  bringing  the  rabject  of  the  present  paper  under  the  notice  of 
this  Societ;,  it  inar  be  well  to  state,  that  by  the  Ptiuciplee  of 
Interpretation  I  mean  the  theoretical,  rather  than  the  pr&ctioal, 
principles:  the  principles  of  the  Scienc*  rather  than  of  the  Art. 
Th«re  is  obviously  both  a  scisDce  and  an  art  of  Interpretation. 
The  business  of  the  art  is  to  collect  and  furnish  practical  rules  and 
mazims  for  performing  the  process  of  Interpretation,  in  relation  to 
this  or  that  class  of  writings  npon  which  it  may  have  to  be  exe^ 
cised.  The  business  of  the  science  is  to  analyze  the  nature  of  the 
prooeas  itself  of  Interpretation,  and  to  disDover,  by  a  deductive 
method,  the  principles  on  which  it  rests,  and  in  conformity  with 
which  the  proceedings  of  the  art  are  or  ought  to  be  regulated.  It 
is  the  latter  function  with  which  the  following  observations  are 
concerned;  and  although  I  cannot  hope  to  convey  a  complete 
sketch  of  the  theory  of  Interpretation  within  the  limits  of  this 
paper,  I  may  be  able  to  lay  a  foundation  on  which  such  a  theory 
may  be  built. 

It  would  be  a  waste  of  time  to  enlarge  on  tlie  importanoe  of  the 
scientific  study  of  Interpretation  as  a  branch  of  taw;  but  it  is  sur- 
prising to  find,  when  one's  attention  has  been  called  to  the  subject, 
how  completely  it  has  been  broken  up  into  separate  divisions,  how 
little  light  one  part  of  the  subject  has  been  aUowed  to  throw  upon 
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any  other,  and  bow  an  entirely  diotdDct  art  has  grown  up  for  tbo 
interpretation  of  each  of  the  different  clasaeg  of  dooumenta  which 
most  frequently  reqaire  it,  all  applying  uocoDscioasIy  the  saine 
principles,  hut  each  refusing  to  acknowledge  its  obligations  to  the 
rest.  Jurisprudence  itself  is  defined  by  Heineccius  to  be  the  art 
of  interpreting  the  laws:  "Aabiiwi  practiciu  iege$  rtcte  inlerprtlandi, 
applicandique  rite  ipecitbut  quibuteU  obBenientibw."  '  Treaties, 
contracts,  statutes,  deeds,  and  wills  —  each  of  these  kinds  of  writ- 
ings —  hare  developed  a  separate  set  of  axioms  and  canons  of  con- 
struction, while  taken  together  they  present  an  immense  mass  of 
materials  for  constructing  the  science  of  interpretation,  which  haa 
been  so  imperfectly  studied  in  comparison  with  the  arL  Take,  tor 
instance,  the  English  law  of  the  iaterpretation  of  wills,  of  which 
my  theus  makes  especitd  mention.  The  art  of  interpretation  has 
here  been  carried  to  no  inconsiderable  perfection,  and  a  remarkabl* 
uniformity  of  decision,  even  in  the  most  perplexing  cases,  is  in 
practice  attained.  Nevertlielesa,  it  is  a  branch  of  the  law  almost 
impossible  to  systematize  in  its  present  state,  owing  to  llie  fact  that 
the  principles  which  haye  to  be  applied,  and  which  are  practically 
understood  and  acted  on  with  tolerable  correctneaa,  have  never 
been  clearly  laid  down  and  exhibited  in  tbeir  relation  to  each  other, 
but  are  enunciated  in  so  many  ways,  with  inore  or  less  incomplete- 
ness, and  with  such  varying  but  always  imperfect  modes  of  expree- 
sion,  that  the  interpretation  of  an  obscure  will  generally  g^Tea  rise 
to  an  apparent  confiict  of  opposing  principles  on  the  most  elemen 
tary  questions  of  the  science  of  intBrpretatdon,  and  jadges  in  deliv- 
ering their  opinions  frequently  think  it  necessary  to  examine  afresh 
icki  the  troth  of  the  most  fundamental  axioms,  and  even  come  to 
seemingly  oppoeite  conclusions  upon  tbetn.  The  practical  result 
is  that  the  ratio  decidendi  is  almost  impossible  to  ascertain  or  to 
express  succinctly,  and  this  branch  of  the  law  presents  an  aggregata 
of  something  like  twenty  thousand  cases  capable  of  being  cited  as 
authorities,  the  number  increasing  annually  by  hundreds,  and  the 
bulk  of  cases  individually  increasing  rather  than  diminishing :  a 
state  of  things  which  might,  I  venture  to  think,  be  materially 
altered  by  a  more  accurate  knowledge  of  the  real  nature  of  the 
procesi  involved  in  the  interpretation  of  a  will,  of  the  methods 
employed  in  it,  and  of  the  limits  which  bound  it. 

The  system  of  interpretation  which  comes  nearest  to  a  scientific 
•yitem  is  that  of  the  Civil  Law,  based  on  the  Roman  Law ;  ftod  it 
>  EUmtnta  Jurit  CivUii,  sec,  36. 
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is  advisable  to  ea;  a  few  worda  in  passiog  od  the  reasons  which,  in 
my  opiuioD,  prevent  that  ajatoin  from  being  a  convenient  basis  on 
which  to  ground  the  analytical  consideration  of  the  subject  on 
which  I  am  about  to  eater.  The  Civil  Law  aystem  of  Interpreta- 
tion is  derived  almost  entirely  from  the  methods  used  in  the  inter- 
pretation of  Roman  written  laws.  Now,  the  interpretation  of  laws 
in  the  Roman  system  of  jurispradenca  is,  I  need  hardly  mention 
in  this  Society,  highly  peculiar.  That  system  extended  the  limits 
of  logical  or  inferential  Interpretation  in  a  way  certainly  not  ap- 
plicable to  any  other  class  of  legal  doouments  than  laws,  and  not 
to  laws  even,  under  a  Judicial  system  of  a  different  kind  from  the 
Roman.  The  controversy  between  the  Sabinians  and  Froculeians, 
between  the  logical  and  grammatical  school  of  interpreters,  may 
appear  at  first  sight  to  be,  and  is  sometimes  referred  to  as  being, 
identical  with  that  which  may  be  called  the  fundamental  antithesis 
in  legal  interpretation  generally  —  the  opposition  between  inten- 
tjon  and  expression,  between  the  letter  and  the  spirit;  but  it  is 
in  reality  something  more  than  this  ,  it  is  a  constitutional  rather 
than  a  legal  problem,  and  resolves  itself  into  the  consideration 
of  the  proper  line  of  demarcation  to  be  drawn  between  the  fnoo- 
tions  of  the  legislator  and  the  judge.  That  the  rules  and  maxims 
derived  from  the  interpretation  of  Roman  laws  are  not  applicable 
to  legal  documents  generally,  is  forcibly  shown  by  the  remark  of 
Sav^^y,!  who  says  that  the  excellence  of  a  Roman  law  lay  in  its 
being  neither  too  pliun  nor  too  obscnre,  but  expressed  in  a  sort  of 
middling  obscurity,  "Au/  eintn  ichmaltn  Raume  mitlelmOsiiigm 
Dwikeiheit,"  a  phrase  which  sounds  ironical,  and  is  manifestly 
appropriate  only  to  writings  which,  like  Roman  laws,  and  perhaps 
the  sayings  of  some  philosophers,  are  made  avowedly  with  a  view 
to  being  interpreted,  and  not  to  legal  writings  in  general,  which,  it 
will  be  admitted  on  all  hands,  onght  to  be  so  plain  as  not  to  require 
interpretation.  Hence  the  Civil  Law  distinctions  of  literal,  mixed, 
and  rational,  restrictive,  and  extensive  interpretation,  and  the  like, 
are,  I  think,  too  special  to  be  taken  as  the  framework  of  an  analysis 
of  interpretation  generally,  although  some  of  the  pgxibleins  in  the 
subject  have  never  been  better  discussed  [tbanj  by  the  Roman  law- 
yers, and  such  passages  as  the  well-known  one  in  theCaecina,'end- 
ing  with  the  words,"  Qaa  raigiturvaluilt  VoiunUut  qweri  laeiiii 
nobii  itttsUigi  poutt,   verbii  omnirio  non   uteremur:   quia  non  poUlt, 

1  Sifit.  det  itvt.  JtBm.  EaM*,  see  M. 

*  Pro  Catcina,  cap.  18  *q^. 
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tittia  reperta  mnJ,  non  qvte  imptdirtnt,  Med  qua  indiearent  volua- 
totem,"  nill  always  supply  a  teno  and  striking  quotation  to  the 
liberally  disposed  interpreter  of  writings  of  whatever  kind. 

It  would,  however,  be  unjust  to  omit  that  the  importonoe  of  the 
interpratatioD  of  treaties  in  international  law  has  caused  some 
attention  to  be  given  it  by  writers  on  that  subject ;  and  the  chapter 
on  Interpi«tation  in  Rutharforth's  Coumentaries  on  Grotins,  as 
an  analyua  of  the  construction  of  language,  and  the  chapter  on 
the  Interpretation  of  Treaties  in  Vattel,  as  a  collection  of  practical 
maxims,  are  more  satisfactory  perhaps  than  anything  of  a  similar 
nature  to  be  found  elsewhere.  But  npon  the  whole,  it  seems  to 
m^  that  the  enhjeot  1*  best  approached  from  first  principles ;  and  I 
shdl  therefore  proceed  to  consider  what  is  the  object  and  the  real 
nature  of  tlie  process  of  legal  interpretation,  by  which  I  mean  the 
interpretation  of  any  document  of  a  I^gal  nature,  as  a  law,  a  trvaly, 
a  contract  in  writing,  a  deed,  or  a  will. 

It  is  necessary  in  the  first  place  to  distinguish  that  which  takes 
place  in  the  interpretation  of  a  legal  writing,  such  as  I  have  men- 
tioned, from  that  which  takes  place  in  the  interpretation  of  written 
language  in  the  most  general  form.  In  the  latter  case  the  object 
is  a  single  one — to  sscertain  the  meaning  or  intention  of  the 
writer — to  discover  what  were  the  ideas  existing  in  his  mind, 
which  he  desired  and  endeavored  to  convey  to  us.  "  Inlerpretalio 
est  eolltelio  mettfu  ex  tignU  maiimi  probabilibui,"  is  the  definition  of 
Grotins.  It  is  a  collecting  of  the  intent  from  the  most  probable 
signs  or  marks.  The  intent  of  the  writer,  the  ideas  existing  in  bis 
mind,  cannot  be  knovm  to  us  with  certainty  :  we  can  only  ascertain 
them  to  a  greater  or  less  degree  of  probability  from  outward  marka 
or  signs.  The  language  used  is  one  set  of  marks  or  signs,  whose 
office  it  is  to  convey  the  writer's  meaning;  but  interpretation,  in 
its  most  general  form,  is  not  restricted  to  the  consideration  of  the 
single  set  of  ligng  which  language  is,  still  less  is  it  debarred  from 
giving  to  those  signs  any  meaning,  however  discovered,  which  may 
accord  with  the  possibla  or  probable  intention  of  the  writer.  To 
collect  the  intent  is  the  sole  object  of  inquiry;  and  the  langnaga, 
the  written  expression.  Is  valuable  only  as  a  mark  or  sign  of  intent, 
a  medium  through  which  it  may  be  collected. 

In  the  interpretation  of  a  l^al  doonment,  however,  *e  have  not 
indeed  a  diEFerent,  but  an  additional,  object  of  inquiry.  We  desire 
not  solely  to  obtain  information  as  to  the  intention  or  meaning  of 
the  writer  or  writers,  but  also  to  see  that  that  intention  ormeaninr; 
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baa  been  axpressed  in  inch  a  waj  as  to  ^va  it  legal  effect  and 
validity;  we  desire,  in  abort,  to  know  what  the  writer  meant  bj 
the  language  he  has  naed,  and  also  to  eee  tbat  the  langoage  osed 
Bufficiently  expreases  that  meaning.  Tlie  legal  act,  bo  to  apeak,  is 
made  up  of  two  elemeuts,  — an  internal  and  external  one  :  it  orig- 
inatea  in  intention,  and  is  perfected  by  expressioa.  Intention  is 
the  fundamental  and  neceasary  basis  of  the  legal  effect  of  the 
writing  ;  expreasion  is  the  oatward  formality  annexed  by  the  law, 
both  as  a  condition  proper  to  ensure  due  deliberation  in  the  per- 
formance of  that  which  is  to  operate  by  force  of  law,  and  also  aa  a 
means  of  securing  tbat  the  act  itself  ahall  be  property  evidenced 
and  aatbentieat«d.  The  law,  I  say,  requires  a  sufficient,  not  a  per- 
fect, written  expression.  This  question  will  bare  presently  to  be 
conudered  more  in  detail ;  for  the  present  I  assume  it  to  be  so. 
To  the  general  object  of  inquiry,  therefore,  in  all  interpretaHon, 
the  collecting  of  the  intent,  there  is  superadded,  in  the  interpreta- 
tion of  a  legal  writing,  the  further  object  of  seeing  that  there  is  a 
sufBcient  expression  of  the  intent  contained  in  the  writdog  before 
as.  The  language  or  written  expression  is  therefore  valuable  in  a 
twofold  sense.  Towards  the  coUectingof  the  intent  it  is,  as  before, 
valuable  as  a  mark  or  sign,  though  not  necessarily  the  only,  or 
ereo  chief,  mark  or  sign,  but  it  may  be  one  among  many;  it  is, 
secondly,  valuable  in  and  by  itaelf,  as  a  condition  of  legal  validity, 
essential  to  give  effect  to  the  intention.  To  interpret  a  legal 
writing  is,  therefore,  first  to  collect  the  intent,  to  discover  the 
writer's  meaning;  secondly,  to  ascertain  tbat  that  meaning  is 
expressed  sufficiently. 

But  is  it  indeed  true  tbat  the  object  of  inquiry  is  to  discover 
what  the  writer  meant?  There  are  not  wanting  great  authorities, 
who  nse  langu^^  and  tbat  habitually  and  emphatically,  which, 
taken  in  its  natural  sense,  woald  Imply  tbat  the  writer's  meaning 
was  not  the  object  of  inquiry  :  which  would  resolve  interpretation 
into  nothing  more  than  an  inquiring  into  the  meaning  of  words. 
Lord  Denman,  for  instance,  in  Rickniau  v.  CarstairB,'  says  :  "The 
question  in  this  and  other  cases  of  coustruction  of  written  instro- 
ments,  is,  not  what  was  the  intention  of  the  parties ;  but  what  is 
the  meaning  of  the  words  they  have  used."  Lord  Wensleydale  in 
very  many  cases  has  used  the  samelangnage.  In  Doe  v.  Gwillim,' 
be  says,  "  In  expounding  a  will,  the  court  is  to  ascertain,  not  what 
1  S  B.  ft  Ad.  663. 
*  9  B.  &  Ad.  1S9. 
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the  testator  actually  iatended,  as  contradiatingalebed  from  what 
hia  words  express,  but  what  is  the  meaning  of  the  words  be  has 
used."  By  the  phraae  here  nsed,  '*  what  the  testator  actually  in- 
tended, "  is  of  course  meant,  what  he  intended,  and  endean>red 
to  accomplish, — in  short,  what  he  meant  by  the  language  used,  in 
opposition  to  the  meaning  of  the  language,  which,  as  we  shall  see, 
are  very  different  things.  I  remark  this  merely  because  the  word 
intend  is  perhaps  slightly  ambiguous,  and  might  be  used  to  mean 
something  which  a  person  had  in  his  mind,  but  neither  did  nor 
endeavored  to  do.  Throughout  this  paper  I  use  the  norde,  the 
writer's  intention,  to  denote  that  which  he  desired  and  endeavored 
to  express,  although  he  may  not,  in  fact,  have  succeeded  in  prop- 
erly expressing  it;  in  short,!  nse  it  as  synonymous  with  thatwhidi 
the  writer  meant  by  the  language  used,  or,  yet  more  shortly,  the 
writer's  meaning.  Again,  in  Grey  b.  Fearaon.i  Lord  Wensleydale 
says,  "The  will  must  be  in  writing;  and  the  only  question  is, 
what  is  the  meaning  of  the  words  used  in  that  writing."  Lastly, 
Sir  James  Wigrsm,  in  his  treatise  on  Extrinsic  Evidence,  ot 
which  I  shall  have  more  to  say  hereafter,  lays  down  the  propoeitioa 
at  the  outset  of  bis  booh,  with  perfect  diitinctness.  "  The  ques- 
tion," says  he,*  "  in  expounding  awill,iB  not  —  what  the  testator 
meant,  but  simply  —  what  is  the  meaning  of  his  words ; "  and  bis 
discussion  of  the  admissibility  or  insdmissibility  of  the  various 
kinds  o&  extrinsic  evidence  in  aid  of  the  exposition  of  a  will,  is 
based  entirely  on  this  supposed  principie.  There  appears  to  me  to 
be  in  this  maxim  a  fallacy  of  no  small  importauce  ;  and  I  oouoelve 
it  to  be  impossible  rightly  to  apprehend  the  true  nature  of  the 
process  of  interpretation  without  a  clear  appreciation  of  the  differ- 
ence between  these  two  subjects  of  inquiry :  what  the  writer  meant, 
and  what  is  the  meaning  of  his  w<vls'  "^o  understand  this,  it  is 
necessary  to  enter,  to  some  slight  extent,  on  the  oonsideratiou  of 
the  theory  of  language. 

We  have  seen  that  the  interpretation  of  a  legal  writing  is  a  col- 
lecting of  the  intent  —  of  what  the  writer  meant,  that  is  —  from 
the  marks  or  signs  used,  accximpanied  with  an  inquiry  Into  the 
existence  of  the  other  essential  elemeut  of  a  snfBctent  written  ex- 
pression.  The  instrument  of  written  expression  is  language;  — 
one  particular  set  of  marks  or  signs,  that  is,  of  which  Uie  pecul- 
iarity  is,  that  a  portion  of  mankind  have  agreed  beforehand  to  uaa 

1  S  H.  L.  Cases.  106, 

s  Page  B,  4th  edition  [sect  9). 
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them  according  to  certaio  definite  signiflcationB,  which  signifioa- 
tions  are  known  to  the  interpreter,  and  constitute  the  meaniog  of 
the  words.  The  person  using  the  language  ma;  or  may  not  hsTa 
used  it  with  the  ugnifloation  thus  attached  to  it  by  general  Bgreft- 
inent;  in  other  words,  the  meaouig  of  the  writer  may  or  may  not 
coincide  with  the  meaning  of  the  words.  But  the  meauiug  of  the 
words  is,  in  theory  at  all  events,  a  fixed  one ;  it  is  indepeudent  of 
the  writer,  and  capable  of  t>eing  known  by  the  interpreter,  not, 
tika  the  writer's  intent,  with  a  greater  or  less  degree  of  probability, 
but  with  certainty.  Now,  the  result  and  the  object  of  the  intro- 
duction of  the  convention  of  language,  of  the  use  of  one  set  of  signs 
with  definite  signifioatioDi  attached  to  them,  is  to  give  a  special 
form  to  the  process  of  interpretation ;  to  reduce  interpretation 
generally  from  the  indefinite  office  of  oolleoting  the  intent  from  all 
available  marks  or  signs  of  it,  to  the  simpler  and  almost  mechanical 
operation  of  giving  to  one  set  of  signs  their  previously  known 
meaning;  and  to  reduce  the  interpretetion  of  a  legal  writing  from 
the  twofold  process  of  collecting  the  intent,  and  seeing  that  it  be 
sufficiently  expressed,  to  the  single  operation  jnst  now  mentioned, 
which  includes  both  inquiries  ;  for  it  is  manifest,  that  if  the  intent 
can  be  collected  from  the  single  Bet  of  signs  of  which  language 
oonsists,  by  giving  to  those  signs  their  proper  meaning,  there  must 
be  not  merely  a  sufficient,  but  a  perfect,  written  expression;  the 
meaning  of  the  words  wholly  coincides  with  the  intention  of  the 
writer.  The  simplification  thus  effected  in  interpretation  gener- 
ally, is  exactly  analogous  to  that  which  would  take  place,  if  two 
persons,  ignorant  of  each  other's  language,  having  endeavored  in 
the  first  instance  to  communicate  by  means  of  signs  and  gestures, 
were  suddenly  furnished  with  a  perfect  code  of  signals,  and  able  to 
use  them.  In  the  first  case,  he  who  sought  to  discover  the  other's 
meaning  was  obliged  to  keep  that  meaning  in  view  at  every  stop, 
and  to  travel  continnally  from  the  signs  to  the  supposed  intention, 
and  cUe  vena,  guessing  at  the  meaning  of  the  signs  from  what  he 
eoiijectnred  to  be  the  intent,  and  conjecturing  the  intent  from  the 
probable  meaning  of  the  signs.  By  the  use  of  the  signals  he  would 
be  relieved  at  once  from  the  necessity  of  keeping  the  intention  in 
view  during  any  bat  the  first  and  last  steps  of  the  process  of  inter- 
pret^on ;  starting  with  the  assumption  that  it  was  the  intention 
of  the  other  to  nse  the  signals  according  to  the  signification  be- 
Jongiog  to  them  in  the  code,  he  would  proceed  to  ascertain  thai 
uguification  with  entire  certainty  from  the  signal-book,  aqd  having 
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done  so,  and  flndinf;  the  meaniiig  intelligible,  be  would  eoodder 
his  original  awumption  to  be  confirmed  and  rused  to  so  high  a 
degree  of  probabilitj  as  to  be  beyond  further  question,  and  would 
conclude  with  reason  that  the  meaning  of  the  signals  ooiueided 
with  the  meaning  of  the  eignaller,  which  latter  had  bean  throogh- 
out  the  ultimate,  though  not  the  immediate,  object  of  his  inquirj. 

Supposing,  therefore,  laugnage  to  be  a  perfect  code  of  signals, 
and,  moreover,  to  be  used  with  perfect  accuracy,  so  that  the  mean- 
ing of  the  words,  the  meaning,  that  u,  obtained  by  giving  to  the 
language  used  its  known  and  definite  ugnification,  was  in  alt  cases 
jdain,  and  intelligible,  and  apprDpiate  to  the  uroumstaiicea  to 
which  it  referred,  or  to  which  it  had  to  be  applied,  it  would  be 
correct  to  saj,  that  the  object  of  inquiry  in  tlie  interpretation  of  a 
legal  writing  was  answered  by  ascertaining  merely  the  meaning  of 
the  words;  not  because  the  meaning  of  the  words  was  the  ultimate 
or  real  object  of  inquiry,  bat  because  the  meaning  of  the  writ«r, 
which  ia  the  real  object,  would  be  thereby  ascertained  to  so  high  a 
degree  oi  probability,  that  expediency  would  not  allow  it  to  be 
questioned  by  the  admission  of  further  evident^,  or  the  inqniij 
after  intention  to  be  prosecuted  further.  It  would  not  be  tme  to 
say,  as  in  the  paseage  quoted  from  Sir  James  Wigram,  that  the 
question  was,  not  what  the  writer  meant,  but  what  was  the  mean- 
ing of  hia  words:  it  would  be  true  to  say  that  the  meaning  of  his 
words  was  so  strong  a  proof  of  what  the  writer  meant,  that  the 
two  must  conclusively  be  taken  as  identical.  In  other  words,  in- 
terpretation would  be  inadmissible.  That  where  the  meaning  of 
the  words  is  plain,  It  is  not  allowable  to  question  its  being  the 
meaning  of  the  writer,  ia  a  fundamental  maxim  of  all  systems  of 
interpretation.  Ubi  in  verbit  nui2a  andiiguilat,  tfit  nulla  oecvrrit, 
voluntatii  gwutio,  says  the  Digest.  Nm  licet  inierpreiari  qua 
interprtlalione  non  »gtnt,  is  the  maxim  of  Vattel.  If,  therefore,  the 
dictum,  that  the  meaning  of  the  words  ia  the  only  question  to  bo 
considered,  be  taken  merely  aa  a  form  of  stating  this  maxini,  so 
far  it  is  practically  harmless,  although  theoretically  incorrect ;  but 
its  applicability  oeasea  the  moment  a  difficulty  arises :  the  moment, 
in  short,  that  interpretation,  in  the  ordinary  sense  of  the  word, 
begins  at  all. 

For  what  is  it  that  gives  rise  to  all  qnestiom  of  interpretation? 
Is  it  not  that  the  meaning  of  the  words  fails  to  express  the  mean- 
ing of  the  writer?  The  meaning  of  the  words,  their  known  and 
definite  signification,  is  aecertained ;  it  provM  to  be  not  plaiU) 
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not  intelligible,  not  appropriate  to  Burroimding  facts  and  circnm- 
BtftQces.  What  u  the  result?  Manifeatlj  the  presumption  tliat 
the  meaning  of  the  words  nas  the  meaning  oi  the  writer  is  re- 
butted:  it  becomes  necesaary  to  seek  further  for  that  meaniug. 
Interpretation  is  brought  back  from  the  special  form  which  it  had 
sssamed  throngh  the  iutroduction  of  the  conveiition  of  language, 
and  becomes  ag^n  what  it  was  before,  nomelj,  a  double  inquir)' ; 
a  collectJng  of  the  intent  from  ail  arailable  signs  or  marks,  and  an 
inquiry  into  the  existence  of  a  BufBcient  expression  oC  that  Intent 
in  the  single  set  of  signs  called  language.  The  gap  left  bj  the 
partial  failure  of  language  to  express  the  intention  must  be  fillod 
up  by  a  dirent  inquiry  into  that  intention  by  the  help  of  other 
marks  of  it,  and  the  light  thus  obtained  most  be  combined  witli 
the  light  previously  gained  by  the  inquiry  into  the  meaning  of  th« 
words.  It  ia  only  this  ulterior  process,  which  takes  place  when  the 
meaning  of  the  words  has  been  ascertained,  but  proves  not  to 
express  adequately  the  meaning,  to  which  the  name  of  interpretation 
is  usually  and  properly  ^pUed. 

The  failure  of  language  adequately  to  convey  the  intention  may 
take  place  from  three  causes:  first,  the  imperfection  of  langu^e 
in  itself,  considered  as  a  code  of  signals,  its  want  of  definite  signiS- 
cation,  and  its  inadequacy  to  the  expression  of  every  phase  of 
thought;  secondly,  from  the  improper  and  nnskilful  use  of  lan- 
guage by  the  writer;  thirdly,  from  the  limited  nature  of  the  human 
mind,  incapable  of  foreseeing  all  contingencies  to  which  the  expres- 
sion of  its  intent  may  require  to  be  adapted,  especially  if  the  inter* 
pretatioD  of  the  writing  takes  place  at  a  period  long  after  that  at 
which  it  was  composed.  The  imperfection  of  language  itself  a« 
an  instrument  of  conveying  ideas  is  to  some  extent,  though  by  no 
means  completely,  tieated  in  the  well'known  chapters  of  I^ocke  on 
the  imperfection  and  abuse  of  words.  In  fact,  the  convention  on 
which  usage  of  language  rests  is  not  a  single  or  fixed  one,  but  is 
the  aggregate  of  an  innumerable  number  of  lesser  conventions, 
which  intersect  and  conflict  with  each  other,  and  are  continually 
shifting  and  changing  from  year  to  year.  The  usages  of  the  same 
words  at  different  timee,  in  different  places,  by  different  writers, 
vary  greatiy.  No  words  but  technical  words  have  their  ooonota- 
tion  or  denotalion  precisely  determined  by  authority ;  the  classifi- 
cation and  fixing  of  meanings  belongs  to  a  very  important  but 
little  studied  subject  which  may  be  called  the  theory  of  diction- 
aries; but  were  that  theory  far  more  perfect  than  it  is,  language 
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wonld  be  and  would  nlwajs  .continae  Inadeqakte  to  meet  tfaa 
peipetoallj  increasing  oomplezitieB  of  haman  circunutaDoea  and 
human  thought. 

Some,  indeed,  oi  the  difficnltiee  thus  srifing  may  be  solved  by  a 
more  accurate  investigation  of  the  meaning  of  the  words.  Evidence 
of  nsage  may  cause  what  appeared  at  first  a  donbtful  meaning  to 
become  a  clear  one  ;  rules  of  grammar  may  disentangle  the  confu- 
rion  of  a  seotenoe  or  a  paragraph  ;  unnsnal  or  technical  ifords 
may  'be  properly  explained.  Bat  in  general  such  evidence  fails 
oompletoly  to  solve  the  problem  ;  the  ambiguity  remains,  altbougfa 
one  side  or  the  other  may  somewhat  preponderate.  Here,  how- 
ever, is  to  be  noticed  an  expedient  by  which  the  ambtgaities  of 
ordinary  language  may  be  to  some  extent  remedied ;  I  mean  by  an 
interpretation  clanse,  such  as  now  usually  occars  in  Acts  of  Parlia- 
ment, whereby  the  writer  himself  as  it  were  engrafts  npon  the 
general  agreement  wbiob  determines  the  use  of  language  a  special 
agreement  of  a  more  limited  nature,  and  enables  the  interpreter  to 
know  with  certainty  the  sense  which  the  writer  intended  to  attach 
to  certain  words.  Such  an  interpretation  clause  may  properly  be 
considered  as  a  sort  of  appendix  to  the  signal-book  used  by  the 
interpreter,  — to  adopt  my  previous  illustration,  —  and  the  process 
of  interpreting  the  writing  by  means  of  it  may  be  regarded  as  a 
part  of  Ute  process  of  ascertaining  the  meaning  of  the  words. 

It  is  essential  to  remark,  that  the  possibility  of  proceeding  in  the 
inquiry  after  the  writer's  meaning  beyond  the  point  at  which  the 
meaning  of  the  words  fails,  is  dependent  on  the  assumption,  that  a 
perfect  written  expression  is  not  essential  to  the  legal  validity  of 
the  writing.  Permission  to  collect  the  intent  from  other  sources 
than  the  meaning  of  the  words,  implies  that  something  from  other 
sources  may  be  added  to  that  meaning.  If,  therefore,  there  were 
any  case  in  which  a  perfect  written  expression  were  essential,  in- 
terpretation, properly  speaking,  conld  bave  no  place,  and  the  axiom 
that  the  sole  object  of  inquiry  is  the  meaning  of  the  words,  would 
there,  aud  there  only,  be  a  true  one;  if  the  meaning  of  the  words 
were  in  any  degree  ambiguous,  obsenre,  or  deficient,  the  intent 
must  be  inoperative.  Such  an  example  may  perhaps  be  found  in 
the  strictness  of  construction  which  the  Roman  law  applied  to 
clauses  of  exheredation  in  testaments:  snch  clauses  being  against 
the  policy  of  the  law,  were  viewed  with  disfavor,  and  the  least 
deflraency  of  expression  rendered  them  ni^^tory.  This  mle  of 
construction  has  wandered  into  our  law  under  the  giuae  of  the 
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maziDi,  that  th«  heir  is  not  to  be  disbherited,  nuless  by  esprets 
words  or  neceseary  implicttioa ;  bat  like  Bome  athera,  it  has  been 
deprived  of  its  meaning  in  the  proceai  of  being  tmnsplanted,  and 
exiata  only  as  a  lifeless  and  unmeaning  relic  of  a  different  system 
of  interpretation.  The  word  "neceesory,"  in  which  the  whole 
force  of  the  maxim  originaUy  lay,  having  been  explained  away,  so 
as  to  mean  the  opposite,  not  of  probability,  but  of  mere  speculative 
conjecture,  in  which  sense  it  has  no  more  special  application  to 
heirs  than  to  next  of  kin,  or  any  other  persons,  things,  or  drcum- 
staucM.  Bnt  in  fact  with  no  class  of  writings,  nay,  with  no  one 
writing,  is  it  erer  the  cose  that  it  is  inadmissible  to  travel  in  search 
of  the  intent  beyond  the  meia  meaning  of  the  words.  We  maj 
distinguish  analytically  the  point  at  which  the  interpreter  oeases 
to  be  occupied  with  the  meaning  of  the  words,  and  begins  to  take 
cognizaooe  of  other  marks  or  signs  of  intention ;  but  in  practice, 
the  two  procesees  are  impossible  to  separate:  and  it  is  hard  to  say 
where  meaning  in  the  sense  of  known  and  definite  siguification 
ends,  and  implication  or  inference  from  [Hxibable  intention  begins 
to  be  added  to  it.  Ordinary  language  is  full  of  ellipses  and  am* 
biguitiea,  which  we  solve  nnconscioosly  to  ourselves  by  a  reference 
to  intention ;  and  in  some  kinds  of  writing  and  speaking  suggestion 
is  almost  without  limit,  and  the  meaning  of  the  words  bears  a  very 
small  proportion  indeed  to  the  amount  of  meaning  conveyed  or 
hinted  at.  A  law,  therefore,  wbioh  enjoined  a  perfect  written 
expression,  vould  be  impossible  to  be  obeyed,  and  the  oommand 
which  gives  rise  to  the  neoessity  of  the  letter,  in  a  legal  writing, 
must  itself  be  interpreted  according  to  Uie  spirit. 

Indeed  the  process  of  interpretation  bears  a  strong  analogy,  and 
one  which  I  think  it  is  profitable  to  bear  in  mind,  to  the  coarse  of 
equi^.  What  is  it  but  the  correcting  or  supplementing  of  tiia 
language  of  the  writing,  which  by  itself  yields  no  clear  meaning, 
by  tbe  aid  of  other  marks  or  signs  of  intent  -,  in  short,  a  bringing 
of  the  expression  into  harmony  with  the  probable  intention  ?  The 
resemblance  of  this  definition  to  the  Aristotelian  definition  of 
equity,  rira/6p6viia  vifum  g  iiXt'arti  8ii  rA  coASXov,  is  obvions.  In- 
terpretation is  in  truth  a  species  of  equity,  just  as  equity  may  be 
said  to  be  a  liberal  interpretation  of  the  law.  The  object  of  inter- 
pretation is  to  supply  the  deficiency  of  the  written  expression.  It 
is  not  a  mere  collecting  of  tbe  intent,  since  intent  denuded  of 
expression  can  have  no  legal  validity  ;  it  collects  the  intent  only 
for  the  purpose  of  rectifying  the  expression,  and  only  so  far  as  that 
rectification  is  possible. 


Digilzed  by  Google 


688  APPENDIX  a 

latorpretatioD,  which  thua  oocupin  itself  with  the  direct  search 
after  the  intent,  for  the  purpose  of  bringing  the  exprearioa  inta 
barmoDj  with  it,  is  sometimes  called  interpretatioo  b;  iafereuce, 
'^  irUerpretatio  card  mUoyur/uJi',"  io  opposition  to  literal  interpreta- 
tion,  or  the  mere  detennination  of  the  meaning  of  the  words.  In 
fact,  however,  alt  interpretation,  whether  literal  or  inferential,  is  a 
process  of  inference  or  reasoning  by  probabilities  \  lot  the  intent, 
which  is  the  ultimate  object  of  inquiry,  can  never  be  the  subject 
of  immediate  knowledge,  but  must  in  any  case  be  inferred  from 
oue  species  or  other  of  marks  or  signs,  with  a  greater  or  less  degree 
of  probability.  The  difference  is  that  literal  interpretation,  so  far 
as  it  Buoceeds,  operates  to  reduce  the  inference  to  a  single  step,  or 
rather  to  two  steps,  the  commencing  and  final  onei,  while  interpre- 
tation which  IS  not  literal,  consists  of  a  chain  or  series  of  infer- 
ences, which  embrace  and  connect  together  all  the  marks  or  signs 
of  intention  which  are  made  use  of,  every  step  of  the  piocesi 
involving  a  separata  appeal  as  it  were  to  probability. 

It  seems  surprising  that  the  nature  of  that  interpretation  which 
clears  np  the  ambiguities,  or  olwcuriUes,  or  coutradictioas,  of  a 
writing,  should  be  so  entirely  mistaken  as  that  any  one  should 
assert  the  meaning  of  words,  and  not  the  intention,  to  be  in  such 
a  case  the  object  of  inquiry.  It  is  curious  to  what  shifts  those 
who  maintain  this  opinion  are  sometimes  driven.  A  judge'  is 
called  upon  to  interpret  a  Mmitetion  in  a  wiQ,  of  leaseholds  fa> 
A.  B.,  bis  executors,  administrators,  and  assigns,  for  his  life. 
The  meaning  of  the  words  is  here  ascertained  without  the  slightest 
difEoulty ;  but  when  ascertained,  it  is  repugnant  and  contradictory, 
and  the  presumption  that  the  meaning  of  the  words  coincided  with 
the  writer's  meaning  is  therefore  rebutted.  Suppose  it  to  be  - 
decided  that  the  limitation  in  question  shall  confer  a  life  estate, 
and  that  the  words,  "his  executors,  administrators,  and  asugns," 
ace  only  an  incorrect  mode  of  intimating  that  the  person  in  ques- 
tion is  to  take  a  beneficial  interest,  is  it  possible  to  avoid  seeing 
that  this  oonclnsion  does  not  proceed  upon  the  meaning  of  the 
words,  but  the  meaning  of  the  writer  ;  tliat  so  far  from  carrying 
out  to  the  full  the  meaning  of  the  words,  it  does  in  fact  deprive 
some  of  the  words  need  of  their  proper  meaning,  and  soften  them 
down  so  as  to  bring  the  expression  as  a  whole  into  harmony  with 
what  can  be  inferred  to  be  tlie  meaning  of  the  person  using  it  ? 

>  See  Monal  a-  Sutton,  1  FhiL  533,  aod  Lord  Wensleydale's  judgment 
hithatcsM. 
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tf  the  for^oiog  obaervationH  hikTe  made  clear  the  nature  of  the 
proceM  of  interpretation,  in  the  form  in  vhich  we  are  cxinsidaring 
it,  the  next  point  to  be  observed  is  the  nature  of  the  methods  <« 
means  which  it  employs,  and  the  limits  of  its  application. 

Of  the  latter,  it  is  sufficient  for  the  present  to  aay,  that  since  tba 
object  of  the  proceeding  is  to  rectify  the  expression  by  the  inteati 
it  can  be  carried  do  further,  on  the  one  hand,  than  it  can  ba 
Inferred,  from  the  marks  or  signs  indicative  of  intent,  and  with  a 
Finfficient  degree  of  probability,  that  the  intent  exists,  and  that  in  a 
sufficiently  deSnite  form;  nor,  on  the  other  hand,  can  it  be  carried 
on  in  the  entire  absence  of  a  written  cxpreseton,  since  there  must 
be  words  which  can  be  so  interpreted  as  to  bear  the  meaning  which 
is  inferred  to  be  the  writer's  meaning,  on  which  the  intent  can,  so 
to  speak,  be  ingrafted,  without  too  wide  a  departure  from  their 
known  signification.  And  it  is  also  clear  that  the  process  in  qaea- 
tion  need  not,  and  cannot  be  carried  beyond  the  point  when  the 
langaage  has  been  brought  into  accordance  with  the  probable 
intent ;  since  it  is  only  through  the  fact,  and  to  the  extent,  that 
there  existe  a  discordance  between  the  language  and  the  intent, 
between  the  meaning  of  the  words  and  the  meaning  of  the  writer, 
that  the  former  becomes  subject  to  alteration  :  when  the  Isngnago 
has  been  interpreted  so  that  the  meaning  is  clear,  the  presumption 
that  that  meaning  must  be  the  writer's  meaning  returns  iu  full 
force,  and  the  office  of  interpretation  is  at  an  end. 

The  proposition  that  interpretation  cannot  proceed  except  on  the 
basis  of  a  supposed  intent  may  perhaps  be  disputed.  It  may  be 
said,  do  not  a  lai^  proportion  of  the  difficulties  which  occur  ia 
the  interpretation  of  written  language  arise  from  the  fact,  that  the 
writer  had  in  fact  no  intention,  at  least  no  definite  intention,  upon 
the  point  on  which  his  language  is  of  doubtful  meaning?  With 
some  snch  view  I  have  seen  it  argued  that  the  word  "  construction  " 
comes,  not  from  the  verb  to  >*  construe,"  i.  e.,  to  put  together  and 
arrange  existing  materials,  but  from  the  verb  to  "  construct,"  as  if 
it  were  a  process  of  supplying  new  materials,  ot  creation  in  fact, 
and  not  merely  arrangement.  But  tbis  view  I  take  to  be  philo- 
sophically, as  well  as  etymological ly,  fallacious.  I  cannot  see  on 
what  theory  of  interpretation  the  interpreter,  as  such,  can  hare 
anything  to  do  with  that  which  he  is  not  led  to  infer  from  the  ma- 
terials  before  him  to  hare  been  the  intention  of  the  writer.  No 
donbt  the  same  judicial  or  other  authority  which  interprets  the 
writing,  may  also  exercise  an  ulterior  and  independent  power  of 
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disposition  or  enactment  over  tbe  same  snbject-nutter,  aa  in  the 
case,  for  example,  of  what  is  called  cy  prht  or  of  the  ai^eation  of 
laws,  by  a  jadge  satborized  to  apply  the  spirit  of  tbe  law  to  casea 
confessedly  not  within  the  contemplation  of  the  framer  of  it;  but 
BO  far  aa  the  process  alone  of  ioterpretataon  is  concerned,  there 
roost,  it  seems  to  me,  be  a  basis  of  inferred  intention,  to  afford 
gronnd  for  any  interference  with,  or  modification  of,  the  meaning 
of  the  words.  It  is  to  be  observed,  that  there  may  be  cases  where 
intention  can  and  must  be  inferred,  although,  in  fact,  there  may 
have  been  none.  The  interpreter  cannot  certainly  know  whether 
tbe  intent  exiat«d ;  it  is  the  indicia  of  intent,  the  marks  or  signs 
which  afford  reasonable  presumption  of  its  existence,  which  he 
can  alone  regard,  and  these  he  is  bound  to  regard,  although,  in 
spite  of  such  indications,  there  may  have  been  no  actual  intmtion. 
The  question  in  short  is,  not  what  the  writer  meant,  bnt  what  be 
has  authorized  the  interpreter  to  say  it  is  probable  was  his  mean- 
ing. But  if  there  be  a  total  absence,  not  merely  of  intent,  but  of 
tnifiefa,  of  marks  or  signs  from  which  it  is  reasonably  to  be  col- 
lactad,  in  sodi  a  case  it  is  clear  the  process  of  interpretation  mnst 
stop  for  want  of  materials ;  and  therefore  it  is  oorreet  to  say,  Uiat 
it  can  be  carried  only  ao  far  as  tbe  intent  can  be  collected  wiUi 
sufficient  probability. 

Passing  to  the  connderatio'n  of  tbe  means  employed  to  'hai> 
monize  the  expression  with  tbe  intent,  we  obserre,  that  this  opera- 
I  tion  by  no  means  inTolTea  the  rejection,  aa  a  mark  or  sign  of  intent, 
of  that  which  had  alone  been  previously  employed  to  determine 
it,  namely,  the  meaning  of  the  words,  their  known  and  definite 
'  signiflcaUon.'  The  presumption  that  tbe  meaning  of  the  words 
coincided  with  the  meaning  of  the  writer,  has  been  displaced,  so 
far  as  to  sJlow  of  tbe  introduction  of  other  marks  or  signs  indica- 
tive of  intent,  the  meaning  of  the  words  being  taken  no  longer  as 
an  exclusive  guide,  bat  coupled  with  the  rest,  each  receiving  such 
relative  weight  aa  it  may  be  fairly  entitled  to.  Tbe  meaning  of  the 
words  is  to  be  varied  by  tbe  result  of  sll  the  marks  or  signs  taken 
tc^ether,  in  which  it  is  itself  included.  What  then  are  the  other 
marks  or  signs  indicative  of  intent,  other  than  the  meaning  of  the 
words?  They  may  be  divided,  I  think,  into  four  classes.  Either 
they  may  be  such  aa  fumish  direct  evidence  as  to  what  the  inten- 
tion is,  or  they  may  furnish  circumstantial  evidence  of  it,  that  is, 
evidence  of  fscts  and  circumstances  from  which  it  is  to  be  col- 
lected ;  and  both  direct  and  circomstantlal  evidence  of  intent  may 
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be  contained  in  the  writing  itealf,  or  external  to  it.  And  first, 
the  case  of  direct  evidence  of  intent,  contained  in  the  writing 
itMlf,  may  be  seen  in  the  preambie  of  a  law  :  an  authentic  prelim* 
inory  statement  by  the  writer,  of  that  which  he  was  aboot  to 
express  or  attempt  to  express  in  the  writing  to  be  interpreted. 
Such  evidence  of  intent,  being  both  anquestionably  material,  and 
proved  in  the  strongest  manner,  is  justly  regarded  %s  the  moat 
valuable  in  the  inquiry.  "The  rehearsal  or  preamble  of  the 
statute,"  says  Coke,  "  is  a  good  means  to  find  out  the  meaning  of 
the  statute,  and  as  it  were  a  key  to  open  the  nnderstonding 
thereof."  And  the  constant  reference  in  the  interpretation  of 
statutes,  to  the  intention  as  set  forth  in  the  preamble,  would,  one 
should  have  thought,  have  prevented  its  being  ever  supposed  that 
intention,  qua  intenUon,  was  a  matter  with  which  the  interpreter 
had  no  basineas  to  concern  himself. 

Secondly,  there  may  be  direct  evidence  of  intention  not  contained 
in  the  writing  itself,  but  proved  by  other  means.  In  the  ease  of  a 
public  document,  such  as  a  law,  this  desoi'iption  of  evidence  is  not 
often  likely  to  be  forthcoming.  In  the  case  of  writings  which 
express  the  concurrent  intent  of  two  or  more  persons,  as  treaties  or 
contracts,  evidence  of  intention,  contemporaneous  with  the  writing 
itself,  is  not  often  to  be  procured  or  depended  on  ;  hut  the  subse- 
quent acta  of  the  parties  may,  in  some  oases,  usefully  be  taken  ae  a 
guide.  The  most  common  case,  however,  of  this  kind  of  testimony  \ 
is  that  of  parol  declarations  of  a  testator,  offered  in  explanation  of 
the  language  of  his  will ;  a  species  of  evidence  plainly  the  least ' 
trustworthy  of  any,  both  from  the  distance  of  time,  the  liability  to^ 
inaccuracy  of  statement,  and  last,  not  least,  the  possibility  of  peiv' 
jury,  where  detection  is  impassible  ;  for  which  reasons  such  evi- 
dence is,  in  all  systems  of  interpretation,  subjected  to  severe' 
scrutiny,  and  in  our  own,  with  certain  exceptions,  rejected 
altt^ther, 

Circnmatantial  evidence  of  the  intention  contained  in  the 
writing  may  be  of  two  kinds.  It  may  be  calculated  to  throw  light 
on  the  probable  nature  of  the  intention,  such  as  is  afforded  by 
other  dispositions  or  enactments,  provisions  or  language  bearing 
upon  the  same  or  similar  snbject- matter;  or  it  may  tend  to  show 
the  sense  which  the  writer  attached  to  particular  words  or  expres- 
sions, varying  in  a  greater  or  le^s  degiee  from  their  meaning  as 
determined  by  usage.  Such  evidence,  so  far  as  it  goes,  rests  upon 
strong  proof,  and  the  maxim,  ex  anleeedenCibut  et  eoTutquentibut 
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^Himajb  btUrprtlaSo,  "  Uk  context  {■  tfas  bat  intapRter,"  bean 
tetSmaaj  to  ila  vsIm  m  a  msik  or  mga  at  intent;  jet  it  may  b« 
difienH  in  inanj  eaae*  to  determiDC  bow  far  it  i*  really  material. 
Tbe  fourth  and  Uat,  bat  not  the  least  importaot,  tpeaea  of  eridenea 
b  etreamataaiial  eridenoe  of  intentioa  not  antained  in  the  writ- 
ing, such  a*  tbe  facto  and  dnaunatancea  anrronndiDg  tbe  writer  at 
the  time  when  he  wrote^  and  facta  and  i  iniiiintaiml  relating  to 
the  peraona  or  thtnga  the  labjeet-iiiatttt-  of  Ihe  writitig-  This 
deaeriptkni  of  teatimonj  enten  io  largely,  aa  an  anziliary  to  tbe 
neaoing  of  the  word*,  into  ordioaiy  langoage,  «•  to  be  not  nnfre- 
qnently  mirtaken  for  a  part  of  that  meaning,  and  do^  aa  it  really 
ii,  aa  addiUon  to  it.  Thus  tbe  writer,  to  whose  news  I  am  about 
to  ref«r  more  parlienlarly  in  ommection  with  this  part  of  tbe  sab- 
Jeet,  Sir  Jsroea  Wigrain,  says :  >  "  A  page  of  history,  for  instaiK^ 
may  not  be  intelligible  till  some  oollateral  extrinsic  cireamstanee* 
are  known  to  the  reader.  No  one,  bowerer.  wonid  imagine  that 
he  was  scqniring  a  knowledge  of  tbe  writer's  ■'«*«"'"''g  from  aaj 
other  source  than  tbe  page  be  was  reading,  because  in  order  to 
make  that  paga  intelligible  he  required  to  be  informed  to  what 
oonntry  the  writer  bekraged,  or  to  be  furnished  with  a  map  of  tbe 
oonntry  about  which  be  was  reading."  In  what  way  a  knowledge 
of  the  country  of  tbe  writer  would  contribute  to  the  understanding 
of  a  page  of  history  is  not,  perhaps,  obrions  ;  but  to  take  the 
other  ease,  that  of  a  historical  description  not  intelligible  witbont 
reference  to  a  map,  but  intelligible  with  that  assistance,  no  one 
who  looks  into  the  matter  can  fail  to  see  that  the  map  helps  by 
conveying  a  knowledge  of  some  fact  or  facts,  which  the  writer  of 
tbe  histoiy  might  have  stated,  and  which,  if  be  bad  stated,  tbe 
history  would  have  been  intelligible  without  the  aid  of  tbe  map  : 
in  other  words,  the  writing  alone  does  not  perfectly  express  tbe 
meaning  of  the  writer,  but  leaves  it  to  be  ascertuned  partly  throo(^ 
the  meaning  of  the  worils  and  partly  by  other  eridence.  It  is  tme 
that  in  such  a  case  aa  this  an  ordinary  reader  does  not  pause  to 
ooniider  what  may  be  the  exact  proportions  in  which  the  written 
description  and  the  map  respectively  help  to  give  him  the  informa- 
tion he  desires:  this  comes  from  the  distinction  originally  pointed 
out  in  defining  the  object  of  legal  interpretation  as  opposed  to  that 
of  interpretation  generally,  since  it  is  only  in  the  ease  of  a  legal 
writing  that  it  is  necessary  to  ascertain  whether  tbe  knowledge  of 
the  writer's  meaning  comes  from  the  words  alone,  with  the  aid  of 
i  Pago  77  [sect.  76j 
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th&t  evidence  which  caa  alone  determine  their  meaning,  namely, 
evidence  of  usage,  or  whether  it  requires  to  be  partlj  drawn  from 
other  sources,  which  constitute,  in  the  strictaat  sense  of  the  word, 
an  addition  to  the  docament. 

Here  another  objection  maj  be  taken  notice  of.  It  ia  said,  and 
bj  tha  same  writer,  that  anj  writing  which  refers  to  a  person  or 
thing,  must  at  all  events  require  external  evidence  in  aid  of  iu 
construction,  so  far  as  this,  to  show  that  a  person  or  thing  eiidls 
which  answers  the  description  in  the  writing;  that  such  evidence 
is  necessary,  although  the  meaning  oC  the  words  full;  expresses 
the  meaning  of  the  writer,  ticing  sufficient  to  determiae  the  partic- 
ular person  or  thing  intended  without  any  ambignitj.  This,  how- 
ever, is,  I  think,  oul;  a  confnsioD  in  words.  If  the  subject  intended 
ia  fully  and  perfectly  described  by  the  meaning  of  the  words  of 
the  writing,  no  difficulty  of  interpretation  ever  arises;  the  words 
do  not  require  to  be  inteipreted,  and  the  introduction  of  any  kind 
of  evidenca  of  intention  would  be  wholly  superfluous.  In  short, 
and  this  expresses  the  result  of  the  whole  matter,  whenever  any 
description  of  evidence  is  used  to  put  a  meaning  on  the  language 
of  the  writiug,  which  is  not  evidence  of  the  conventional  meaning 
of  words,  and  is  therefore,  directly  or  indirectly,  evidence  to  prove 
intention  ;  the  cause  of  the  introduction  of  sucb  evidence  is,  that 
the  meaning  of  the  words  is  insufBcient  to  express  the  probable 
meaning  of  the  writer,  and  the  purpose  for  which  it  is  introduced 
is  to  supply  that  explanation,  or  definition,  or  qualification  which 
is  lacking,  and,  in  every  case,  to  make  an  addition  to  the  meaning 
of  the  words. 

Having  thns  briefly  suggested  rather  than  described  the  four 
kinds  of  evidence  of  intention,  which  interpretation  uses  to  com- 
bine with  the  original  meaning  of  the  words,  I  come  to  one  of  the 
principal  points  to  which  I  desire  t«  call  attention,  namely,  that  there 
is  nothing  in  the  essential  conditions  of  the  problem  of  the  inter- 
pretation of  a  legal  writing,  if  the  process  he  snch  as  I  have  de- 
scribed it,  which  excludes  from  consideration  any  of  these  kinds  of 
evidence  in  its  proper  place.  And,  therefore,  that  if  we  find  one 
or  more  of  them  are  considered  inadmissible  in  any  particular  sys- 
tem of  interpretation  of  one  or  more  classes  of  writings,  the  rule 
of  exclusion,  and  the  consequences  which  flow  from  it,  will  form  a 
peculiarity  of  that  system,  and  must  he  matter  of  arbitrary  and 
positive  enactment.  The  contrary  to  this  proposition  is  tha  foun- 
dation of  Sir  James  Wigram's  Treatise  OD  Extrinsic  Evidenc* 
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His  Uieorjf  may  be  stated  u  follow* :  "  The  statute  which  Teqnirea 
*  will  to  be  in  wiitiiig,"  be  arguM,*  "  preolodes  &  ooort  of  inter- 
pretation from  ascribing  to  a  testator  aaj  intention  which  hii 
written  wUl  does  not  expreaa,  and  in  effect  makes  the  writing  the 
only  legitioiate  eridenoe  of  the  testator's  opinion."  "  No  will  is 
within  the  statnta  but  that  which  Is  in  writing;  which  is  at  much 
aa  to  lay,  that  all  Uiat  is  effectual  and  to  the  puipoee  must  be  in 
writing,  without  seeking  aid  of  words  not  written." 

This  reasoning,  it  is  observed,  if  true,  would  exclude  from  the 
inquiry  two  of  the  four  kinds  of  evidence  of  intention ;  namely, 
thow  not  contained  in  the  writing  itself.  It  would  not  azclade 
evidence  of  intention  derivable  from  the  writing  itMlf,  whether 
direct,  as  from  a  retdtal  of  iutention,  or  indirect,  as  from  the  con- 
text. But  Sir  James  Wigram,  it  seems  to  me,  argues  inoorrectly 
from  this  incorrect  premise.  Thetefore,  ha  says,  the  only  object 
of  inquiry  is,  not  what  the  writer  meant,  but  what  is  the  meaning 
of  his  words  ;  hereby  binding  himself  to  the  exclusion  of  all  evi' 
denca  of  intention  whatever,  ud  letting  in  nothing  but  evidence 
of  the  meaning  of  words ;  that  is,  eridenoe  of  nsage.  He  then, 
upon  this  footing,  proceeds  to  divide  evidence  into  two  kinds: 
eridenoe  explanatory  of  the  words  themselves,  and  evidenoe  to 
prove  intention ;  and  argues  that  the  former  kind  of  evidenoe,  i.  e. 
evidence  explanatory  of  the  words  themaelves,  must  be  the  only 
admissiblB  one.  Cnder  the  head,  however,  of  eridenoe  explana- 
tory of  the  words  themselves,  Sir  James  Wignun  includes,  not 
only  evidence  furnished  by  ttie  oontezt,  — though  even  this,  it  is 
plun,  can  never  show  what  the  words  mean,  but  only  what  the 
writer  meant  by  .them,  —  but  also  the  very  wide  and  almost  unlim- 
ited range  of  evidence  embraced  within  the  terms  of  his  fifth 
proposition,  which  is  this:'  — 

"  For  the  purpose  of  determining  the  object  of  a  testator's 
bounty,  or  the  subject  of  disposition,  or  the  quantity  of  interest 
intended  to  be  given  by  his  will,  a  court  may  inquire  into  every 
material  fact  relating  to  the  person  who  clums  to  be  interested 
under  the  will,  and  to  the  property  which  Is  claimed  as  the  subject 
of  disposition,  and  to  the  circumstances  of  the  testator,  and  of  his 
family  and  affairs,  for  the  purposec^  enabliug  the  court  to  identify 
the  person  or  thing  intended  by  the  testator,  or  to  determine  the 
quantity  of  interest  he  has  given  by  his  wilL  [The  same,  it  is 
»  Psge  7  [sect.  9]. 
*  F^^ea  11  [sect.  17].  *>.  [Prop-  Sj. 
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BOQcdred,  is  tme  of  every  other  diBputed  point,  respectiDg  which 
rt  ctu  be  •bowu  that  &  knowledge  of  extrinuo  facta  mn  in  any  j 
tray  b^,nutd«  anoiUary  to  the  right  ioteipretation  of  a  tettatoi'a 
(rorda.'f  I 

The'^Dclnding  part  of  this  oanon,  it  will  be  obaerred,  radacea 
the  deflnitioa  to  no  definition  at  all;  it  amoiutB  to  aaying  that 
everything  ii  adtnisaible  in  aid  of  the  interpretation  of  a  will  which 
can  in  any  way  be  made  auxiliary  to  the  interpretation  of  it-  But, 
in  fact,  what  Sir  James  Wigram  means  to  include  under  his  fifth 
proposition,  is  that  kind  of  eridence  which  I  hare  called  cirenm- 
■tantial  eridenoe  of  iiitentiou  not  ooatained  in  the  writing ;  and  it 
is  plain  that  the  admisaion  of  this  sort  of  eridence,  on  the  plea  ot 
its  being  explanatory  of  the  words  themselras,  is  the  result  of  thiit 
original  confusion  between  the  meaning  of  the  words  and  the 
writer's  meaning,  to  which  I  bare  ao  often  adverted.  Such  evi- 
dence in  reality  cannot  alter  the  meaning  of  the  words,  it  can  only 
lead  us  to  infer  what  the  writer  meant  by  them.  "  Suppose,"  says 
Sir  James  Wigram,>  "  a  testator  to  devise  an  estate  to  A.  B.,  there 
being  two  persons,  father  and  son,  of  the  same  name,  and  that  the 
eon  only  was  known  to  the  testator.  Or  suppose  a  testator  resident 
in  India,  to  bequeath  to  A.  B.,  who  was  also  in  India,  some  specific 
chattel,  t.  g.,  a  gold  watch,  and  that  the  testator  had  with  him  in 
constant  use  a  specific  chattel  of  the  kind  deecribed,  and  that  be 
was  also  owner  of  another  of  the  same  description  which  he  had 
left  in  England  twenty  years  before."  Id  these  cases,  he  a^uei, 
evidence  showing  which  of  the  two  persona  bearing  the  same  name 
was  known  to  the  testator,  or  which  was  the  gold  watch  the  testator 
had  with  him  in  use,  would  be  eridence  expluiatoryof  the  words 
themselres,  and  therefore  admissible.  The  fallacy  here  inrolred 
is,  I  think,  obvious.  The  name  John  Smith,  the  desoripHon  "  my 
gold  watoh,"  contains  in  itself,  and  as  part  of  the  meaning  ot  the 
words,  nothing  which  is  applicable  to  one  of  the  two  John  Smiths, 
or  of  the  two  gold  watches,  more  than  to  the  other  of  them; 
nothing  which  can  decide  which  of  tiie  two  the  testator  intended. 
Evidenoe  of  the  facts  ia  in  each  conclusive  as  to  the  writer's  mean- 
ing, but  it  con  add  nothing  to  the  meaning  of  the  words;  the 
words  mean,  after  the  facts  are  known,  precisely  what  they  did 
before,  and  nothing  more.  What  Lotorpretation  really  does  in 
snob  a  case,  is  to  give  to  the  words  that  meaning  which  the  writer 
intended  tb^  should  hare,  or,  which  is  the  same  thing  in  eSeo^ 
1  Page  73  [sect.  79]. 
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to  odd  to  the  name  or  deecription  that  additioQal  mark  or  aign, 
what«ver  it  be,  irhich  applies  to  the  person  or  thing  intended,  ot 
to  that  person  or  thing  onlj :  the  description  is  thus  rendered  a 
complete  description,  and  the  words  as  interpreted  cooTej  a  mean- 
ing  which  in  and  by  tbeinselTes  Ihej  are  inaufficieiit  to  convey. 

ludeed.  Sir  James  Wigram,  in  arguing  agaiust  the  admissibility 
of  that  particular  kind  o(  evidence  of  intention,  which  he  contends 
to  be  from  the  nature  of  the  caae  inadmissible,  coDcluBlvely  refutes 
himself.  "If,"  be  Bays,  "the  just  exposition  of  the  statute  be, 
tliat  the  writing  which  it  requires  shall  of  itself  express  the  inten- 
tion of  the  testator,  it  is  difficult  to  understand  bow  the  statute  can 
be  satisfied  by  a  writing  merely,  if  the  description  it  contains  have 
nothing  in  common  with  that  of  the  person  intended  to  take  under 
it,  or  not  enoagh  to  determine  bis  identity.  To  deSne  that  which 
u  indefinite,  is  to  make  a  material  addition  to  the  will."  These 
words  forcibly  express  what  the  effect  of  all  interpretation  is, 
which  is  not  merely  a  determination  of  the  meaning  of  words.  It 
is  a  defining  of  that  which  is  indefinite  ;  it  is  adding  to  the  writing 
that  term  which  is  wonting,  in  order  to  determine  the  identity  of 
the  person  or  thing  referred  to,  or  whatever  it  be  which  is  inauffi- 
oiently  expressed  by  the  meuiing  of  ttie  words. 

The  most  surprising  part,  however,  of  Sir  James  Wigram'a 
theory  is  yet  to  conie.  The  arguments  I  have  referred  to,  if  they 
proved  anything,  would  at  least  prove  the  inadmissibility  of  that 
class  of  evidenoe  which  is  farthest  removed  from  the  meaning  of 
the  words,  —  I  mean  direct  evidence  of  intenUon  not  contained  in 
the  writing.  But  our  system  of  interpretation  confessedly  admits 
that  species  of  evidence,  ia  its  most  unequivocal  form,  —  parol 
declarations  of  what  the  testator  actually  intended,— in  particular 
cases,  of  which  the  case  of  homonymous  persons  or  things,  of  there 
being  two  John  Smiths,  or  two  manors  of  Dale,  is  one.  Sir  James 
Wigram  endeavors  to  prove  this  to  be,  not  an  anomaly  or  an 
exception  to  the  theory,  but  entirely  in  accordance  with  it.  "  The 
cases,"  he  aays,  ■■  will  be  found  to  have  reduced  the  law  to  a  settled 
principle."^  Hb  explanation  of  these  cases  is  this  ;  "Although," 
he  says,*  "  the  words  do  not  ascertain  the  subject  intended,  th^ 
do  describe  it.  The  person  held  entitled  in  these  cases  has  an- 
swered the  description  in  the  will.  The  eSect'Of  the  evidence  has 
only  beea  to  confine  the  language  within  one  of  its  natural  mean- 
)  Preface  to  third  eHition. 
«  Page  133  Isect.  152], 
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bge.  The  coart  has  raerel;  rejected,  aod  the  IntentioD  whieb  it 
baB  aaoribed  t«  tbe  testator  sufficiently  expressed,  remains  in  the 
will.  Ad  averment  to  take  away  Burpliuaga  is  good,  bnt  not  to 
inoreaM  that  ntaicli  is  defective  in  the  ivill  of  the  bstator.  Or, 
perhaps,  the  more  simple  explanation  is,  that  the  evidence  only 
determiaeB  what  subject  was  known  to  the  testator  by  tho  name  or 
other  description  he  has  uaed."  He  then  refers  to  Lord  Wensley- 
dale,  who,  speaking  of  such  cases,  says,'  "  Sach  evidence  is  admis- 
sible to  show.  Dot  what  the  testator  intended,  bnt  what  be 
aoderstood  to  be  signified  by  the  words  he  used  in  the  will." 
Even  Lord  Abinger,  in  Doe  r.  Hiacocks,*  usee  similar  langnage. 
"  Thus,"  says  he,  "  if  a  testator  devise  his  manor  of  S.  to  A.  fi.,  and 
baa  two  manon  of  North  S.  and  South  S.,  it  being  clear  he  means 
to  devise  one  only,  whereas  both  are  equally  denoted  by  the  words 
be  has  used,  in  that  case  there  is  what  Lord  Baoon  cails  an  equivo- 
cation, I. «.,  the  words  equally  apply  to  either  manor,  and  evidence 
of  preriona  intention  may  be  received  to  solve  their  latent  ambi- 
guity ;  for  the  intention  shows  what  he  meant  to  do,  and  when  yon 
know  that,  you  immediately  perceive  that  he  has  done  it  by  the 
general  words  h«  has  used,  which,  in  their  ordinary  sense,  may 
properly  bear  that  constmction.  It  appears  to  ns  that  in  all  other 
eases,  parol  evidence  of  what  was  the  testator's  intention  ought  to 
be  rejected,  upon  this  plain  ground,  that  his  will  ought  to  be  made 
in  writing;  and  if  his  intention  cannot  be  made  to  appear  by  tiie 
wriUng,  explained  by  circamstances,  there  is  no  will." 

The  whole  of  this  reasoning  may  be  answered  in  Sir  James 
Wigram's  own  words  :  "  To  define  that  which  is  indefinite  is  to 
make  a  material  addition  to  the  will."  The  case  of  two  persona  or 
places  bearing  the  same  name  is  a  case  where  language  is  imper- 
fect :  to  adapt  an  illustration  from  John  Stnart  Mill,  a  name  ia 
like  the  chalk  mark  pnt  upon  the  door  in  the  story  of  "  The  Forty 
Thieves,"  which  Morgiana  rendered  useless  by  chalking  all  the 
doors  in  the  street  in  precisely  the  same  manner.  The  result  is, 
that  to  distinguish  any  one  door  from  the  other,  an  additional  mark 
of  some  sort  must  be  put  upon  it,  the  mark  originally  used  having 
come  to  mean  either  and  neither  of  the  objects  marked,  any  one 
oonudered  in  itself,  bat  none  as  distinguished  from  the  others. 
It  is  not  tme  to  say,  with  Lord  Abinger,  that  when  you  know  what 
the  writer  meant  to  do,  you  perceive  tliat  he  has  done  it :  on  the 
oontruy,  you  porc«ve  that  some  Morgiana,  as  it  were,  has  come  ia 

1  BIcluudBon  o.  WatKm,  4  B.  &  Ad.  eoa  iSM.  &  W.368. 
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to  defeat  Ub  Intentioii,  and  hu  anoeeeded  in  defeating  it,  nnlns 
yon  will  pennit  gome  new  and  additional  maifc  to  be  pat  on,  which . 
will  efleetaallj  diitingaiih  the  object  of  the  writer's  intentiou  from 
other  utnilarl;  marked  objecto,  the  eziateDoe  of  whidi  be  wm 
noawaie  of  oc  had  forgotten. 

To  recur  to  the  difficultj  ori^nall;  started  b;  Sir  JamM 
Wigram,  ai  the  fonndatiiKi  <^  bis  theory, — that  the  bet  of  > 
written  ezpreadon  being  required  hj  taw  as  a  condition  of  the 
Talidity  of  anj  cloaa  (rf -writings,  is  inooDsiab>nt  with  the  admission 
into  the  process  of  interpretation,  of  any  kind  of  evidence  of  inten- 
tion which  is  not  contuned  in  the  writing  itself,  it  may  be  said,  I 
tliink,  io  answer  to  this  objection, — first,  that  the  requirement  of 
a  written  expreasitni  is  an  obligation  or  commaod  addressed  to  the 
writer  and  not  to  the  interpreter,  and  with  which  therefore  the 
interpreter  is  concerned  only  indirectly,  so  far  as  it  impoees  on 
him  the  do^  of  ascertaining  that  the  command  baa  been  suffi- 
ciently complied  with^ — that  there  exists  a  snffleient  written 
expression  —  while  it  leaves  him  at  liberty  to  interpret  that  com- 
mand in  an  equitable  and  liberal  spirit,  making  allowance  for  the 
imperfections  of  langnage  and  for  the  effect  of  drcunutancee  un- 
known to  the  writer  in  oannng  his  expression  to  be  in  fact  imper- 
fect, where  he  tbon^t  be  had  sufficiently  expressed  himself,  as  in 
the  ease  of  the  two  persons  bearing  the  same  name,  when  the 
writer  only  knew  of  the  existence  of  one  of  them.  And,  secondly, 
that  BO  far  as  the  condition  of  law  we  are  considering  is  to  be 
regarded  as  one,  compliance  with  which  third  parties,  whose  rights 
the  operation  of  the  writing  if  valid  will  afiect,  have  a  right  to 
demand,  its  existenoe  is  to  be  inquired  into  cmly  when  the  process 
itMlf  of  interpretation  has  been  duly  performed,  —  and  that  if  a 
Court  of  Interpretation  decides  that  the  words  nsed  may  be  so 
interpreted  as  to  bear  the  meaning  which  the  writer  intended  them 
to  have,  they  do  to  all  intents  and  purposes  carry  that  meaning; 
and  therefore  the  writing  as  interpreted  does  fully  express  the 
writer's  intention,  although  without  interpretation  the  meaning 
would  still  be,  as  it  was  before,  imperfectly  expressed,  ambigtioos, 
and  obscure.  (Or,  perhaps,  the  aimplest  way  of  stating  tbe  theory 
is  to  adopt  the  analogy  already  si^igeated  in  this  paper,  and  to  say 
that  interpretetion  ia  a  species  of  equity,  which  interposes  to  prevent 
the  mischief  which  would  accrue  from  a  Bevere  and  rigorous  appli- 
cation of  the  rule  of  law,  requiring  the  meaning  of  the  writer  to  ba 
completely  expressed. 
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It  is,  iodeed,  lomflwhat  extrftordinary  that  it  should  have  been 
■opposed  that  direct  erideoce  of  intention,  in  the  shape  of  paro 
declarations  of  a  testator,  was  ueceasaril;  inadmissible  in  the  inter- 
pretatioQ  of  A  will  required  by  statute  to  be  in  writing,  when  a 
comparisou  of  other  systems  of  testamentary  interpretation |  abd 
eren  a  glance  at  the  history  of  our  own  system,  so  evidently  prores 
the  contrar;.  The  Boman  law,  though  impoeing  considerable 
formalities  on  testaments,  receired  auoh  evidence  without  scrn'ple, 
only  requiring  it  to  be  strong;  and  the  almoet  universal  ending  of 
the  numerous  rules  of  construction  in  that  system  is,  "  nui  erf. 
denHtnntiM  (Mttmoniii  probetur  aliler  lentiMe  teiUUorein,"  or  umilar 
expressionB.  Conits  of  Equity,  following  the  rules  of 'the  dvil 
law,  down  to  the  time  of  Lord  Cowper,  made  no  objection  to 
receiving  the  tame  class  of  evidence,  in  doubtful  cases ;  only  taking^ 
oare  not  to  allow  it  in  caeas  where  it  might  conflict  with  any  of  the 
other  classes  of  evidence  of  intention,  which  they  justly  considered 
as  of  higher  value.  On  the  otbef  hand,  Courts  of  Law  had  estab> 
lished  another  system  of  mles  ss  to  the  admissibility  of  evidence 
of  this  description,  applying  equally  in  the  interpretation  of  all 
writings  under  seal,  whether  required  by  law  to  be  in  writing  or 
not ;  and  the  result  of  the  oollieion  of  these  different  systems  of 
interpretation  baa  naturally  been  that,  after  some  confusion,  a 
compromise  baa  been  arrived  at,  and  the  admission  of  evidence  of 
the  kind  in  question,  in  the  interpretation  of  wills,  is  now  regulated 
by  rules  altt^tker  arbitrary,  i 

The  common-law  rules  as  to  the  admission  of  evidence  of  inteu- 
lion  not  oontainad  in  the  writing  were  two,  which  are  genersllj 
included  together  in  Lord  Bacon's  maxim  as  to  the  patent  and 
lat«nt  ambiguities,  with  his  comment  upon  it  As  that  raazim 
and  comment  are  perhaps  not  always  properly  uuderatood,  I  will 
here  devote  a  few  words  to  them.  These  rules  are,  as  I  have  said, 
matters  of  positive  enactment,  and  Sir  James  Wigram  appears  to 
me  to  have  acted  unwisely  in  rejecting  Lord  Bacon  as  his  guide, 
and  endeavoring  to  establish  them  on  a  priori  principleB,  which, 
as  I  have  attempted  to  show,  are  not  oorreot.  The  rules,  which 
ore  two,  are  distinct  from  each  other,  and  they  apply  equally  to  oU 
written  instruments,  whether  required  by  law  to  be  in  writing  or 
not.  The  maxim,  "ambiguitat  verborwa  latent  eenfiealione  supjAetur, 
nam  quod  ex /ado  oritur  ambigwim  ver^fieationt  facti  tollitur,"  ex- 
cludes all  evidence  of  intentjon,  direct  or  circumstantial,  not  con* 
I  [See  some  other  considera^ous  bearing  on  this,  tapra,  441, 443  ] 
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tained  in  the  writing  itself,  in  all  oasea  whei-e  the  difficulty  or 
problem  of  interpretation  to  be  solved  was  iuch  as  was  apparent 
on  the  face  of  the  vmting:  allowing  extrinsic  evidence  of  intention 
to  be  introduced  only  where  some  fact  bad  to  be  averred  before 
the  difficulty  was  raised.  This,  by  the  help  of  the  aystem  of 
pleading,  operated  as  a  rough  and  ready  rale,  which  let  in  such 
evidence  in  those  cases  where  perhaps  it  was  most  necessary,  where 
the  difficnlty  related  to  some  person  or  Uiing  the  subject-matter  of 
the  writing;  but  it  nndoubtedly,  while  adhered  to,  excluded  all 
that  kind  of  evidence  referred  to  in  Sir  James  Wigram's  fifth 
proposition,  namely,  surrounding  factn  and  circnmstancea  relaUng 
to  the  testator's  family,  etc.,  wherever  the  will  or  other  writing 
was  ambignona  on  the  face  of  it.  It  would  not  be  difficult  to 
show  that  the  rule  has  been  gradually  relaxed,  that  evidence  <rf 
facts  and  circumstances  has  by  degrees  come  to  be  considered  ad- 
missible in  all  cases,  and  that  the  only  rule  which  is  practically 
now  operative  in  limiting  the  reception  of  evidence  of  intention  is 
the  second  rule,  prohibiting  admission  of  direct  evidence  ot  inten- 
tion from  extrinsic  sources.  This  rule  is  not  any  way  contained 
or  implied  in  the  maxim  of  latent  and  patent  ambignities,  bot  is 
stated  by  I^ord  Bacon  in  his  comment  on'  that  maxim,  when  he 
says  that  intention  itself  may  be  averred  only  in  the  case  of  equiv- 
ocation, that  is,  of  homonymous  persons  or  things;  because  tiiere 
and  there  alone  it  would  stand  with  the  words,  would  not  tend  to 
alter  the  meaning  of  the  words,  that  is,  but  would  only  add  a  term 
to  that  meaning.  The  comroon-Iaw  system  of  interpretation, 
therefore,  with  a  prudent  though  perhaps  excessive  jealousy  of  the 
inferior  kinds  of  eviitence,  admitted  evidence  of  intention  not  con- 
tained in  the  writing,  only  where  the  ambiguity  of  the  writing 
could  not  be  detected  on  the  face  of  it,  and  admitted  direct  evidence 
of  intention  not  contained  in  the  writing,  only  in  the  case  of 
homonymous  persons  or  things. 

The  rejection  or  admission  of  the  various  kinds  of  evidence,  of 
the  marks  or  signs  of  intent  other  than  the  meaning  of  the  words, 
in  the  process  of  inferential  interpretation,  marks  the  point  at 
which  the  methods  of  interpretation  applied  to  different  classes  of 
writings  begin  to  diverge  from  one  another,  and  their  characteris- 
tics will  be  henceforth  determined  by  the  subject-matter  of  each, 
and -by  conxiderations  peculiar  to  this  , or  that  judicial  system, 
rather  than  by  principles,  common  to  all. '  But  it  is  evident  that  the 
grand  cjuestion  in  eaeh  system  will  be,  what  is  to  be  the  combined 
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effect  of  all  these  other  kinds  of  marks  or  signs  of  intent,  in  com- 
parison with  the  ori^nal  object  of  attention,  the  meaning  of  the 
words  ?  How  for  may  th«  """'"g  of  the  words  be  modified  by 
the  indications  of  intent  drawn  from  these  other  sonrcea  ?  What, 
in  short,  are  tba  limits  of  inferential  interpretation  ?  What  is  to 
determine  how  far  we  may  go  in  correcting  or  supplementing  the 
written  expression,  for  the  purpose  of  bringing  it  into  harmony 
with  the  probable  intention  ?  These  limits  will  be  in  fact  two, 
which  it  ia  desirable  to  separate,  though  in  practice  the  distinction 
between  them  cannot  always  be  recognized.  The  meaning  of  the 
words,  as  I  originally  stated,  is  important  in  two  ways :  as  a  sign 
of  the  intent,  and  ae  a  condition  necessary  to  the  legal  validity  of 
the  writing.  As  a  sign  of  the  intent,  it  has  yieMed  so  far  as  to 
admit  of  other  marks  or  signs  being  combined  with  it  ;  as  a  l^al 
requirement,  its  necessity  remains.  The  extent  to  which  interpre- 
tation may  go  in  modifying  the  meaning  of  the  words  will  depend, 
therefore,  first,  upon  the  strength  of  the  presumption  that  the 
meaning  ot  the  words  alone  ezpresnes  the  meaning  of  the  writer; 
a  presumptioD  which,  though  partially  displaced,  is  yet  only  forced 
■back  as  it  were  like  a  spring,  and  continually  tends  to  return;  and, 
secondly,  upon  the  greater  or  less  latitude  allowed  in  the  require- 
ment  of  a  sufficient  written  expression.  The  result  of  these  two 
coasi derations  taken  together  will  determine  the  relative  weight, 
which,  in  the  interpretation  of  any  particular  writing  or  class  of 
writings,  is  to  be  assigned  to  the  letter,  to  the  meaning  of  the 
words ;  and  how  great  the  strength  of  proof  of  intent  most  be 
which  can  add  to  or  correct  it.  These  things,  like  the  boundaries 
ot  the  jurisdiction  of  equity  itself,  can  be  fixed  only  in  practice 
and  approximatively  ;  but  it  is  easy  to  see  where  some  kinds  of 
writings  will  differ  from  others.  In  general,  the  presumption  that 
the  meaning  of  the  words  represents  the  meaning  of  the  writer  will 
be  stronger,  and  require  greater  cogency  in  the  evidence  of  intent 
adduced  to  vary  that  meaning,  in  proportion  as  the  writing  is  a 
mora  formal  one,  as  it  presents  fewer  difficulties  and  obscurities  to 
the  interpreter,  and  to  some  extent  as  the  language  emplo3-ed  is 
more  technical,  and  has  therefore  a  more  strongly  marked  and 
definite  meaning.  This,  of  course,  would  not  apply  to  documents 
which,  as  in  the  case  I  referred  to  of  laws  according  to  the  Roman 
conceptions  of  them,  were  framed  for  the  purpose  of  )>eing  inter- 
preted; whether  this  were  done  in  order  that  thpy  might  be 
coached  in  such  general  terms  aa  to  permit  of  application  to  dis- 
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Unt  and  Tarylng  cIroamBtanoes,  or  whether.like  some  pfcilotopbiol 
or  moral  writingB,  they  vara  made  deaigiiedlj  olMcare,  in  order  to 
veil  the  writer's  meaning  from  careleei  or  hostile  interpreters 
But  generally  ipesking,  the  more  formal  the  wridng,  the  narrDwar 
miist  be  the  limits  of  interpretatioii.  This  ia  eyideatly  the  ground 
for  the  dietinotion  that  deeds  are  to  be  less  liberally  interpreted 
than  wills.  The  moderate  rule  of  the  Digest  —  In  taiantentitpleniia 
Bolunlattt  lalantiTtm  teeulamur  —  acquires  a  tinge  of  contempt  in 
the  mouUis  of  clerical  judges —  Teilamenlarum  beniffnce  facitndti 
tunt  interpraaiumeM  propter  nmjAicitatem  Imeorvm;  and  no  one 
familiar  with  the  history  of  will-coDstruotion  can  doubt  that  the 
liberality  of  interpretatioii  which  distiDguiahee  the  decisions  of 
ancient,  as,  for  instance,  of  Elizabetiian  times,  WM  the  result  quite 
as  much  of  oontempt  for  the  letter,  as  of  reTerence  for  the  spirit. 
The  increased  and  iaoreaaing  strictness  of  constmction  is  in  great 
part  due  insensibly  to  the  greater  precision  which  the  language 
itself  has  acquired,  and  to  the  more  general  poaseMion  of  the  power 
to  use  it  correctly;  interpreters  are  bound  to  give  writers  credit  for 
meaning  what  they  say,  instead  of  making  them  say  what  it  seems 
probable  tbey  would  be  likely  to  mean. 

The  other  limit  of  interpretation  of  which  I  have  spoken  is  the 
reeult  of  the  necessity  of  there  being  a  suffiuent  written  expression; 
the  meaning  of  the  words  cannot  be  added  (o  oc  oomoted  beyond 
a  certain  point,  or  the  words  cease  to  be  oiq»able  of  bearing  the 
interpretation  to  be  put  on  them ;  and,  tlioogb  the  intent  may  be 
known,  there  is  no  expression  in  which  it  can  clothe  itself.  Qt 
cannot  be  too  often  repeated  tbat  legal  interpretation  is  not  a  mere 
ascertatning  of  tiie  intent ;  it  acta  only  by  putting  a  meaning, 
coc^tent  with  the  intent,  upon  the  words.  ^  And  the  answer  to 
the  question.  What  Is  a  snffident  written  expression?  will  vary 
largely  with  different  dosses  of  writings,  and  under  different  sys- 
tems of  juriaprudenoe. ,' In  this  respect  it  is  manifest  that  private 
documents  must  be  interpreted  mora  strictly  than  pnbHo.  A  deed 
or  will  made  by  a  prirate  penon  is  made  with  the  knowledge  of 
the  command  of  the  law,  which  requires  the  writer  to  express 
himself  fully  and  completely,  and  gives  validity  to  the  instrument 
only  on  the  condition  of  reasonable  compliance  with  the  demand 
which  it  has  imposed.  On  the  other  hand  a  document,  such  as  a 
traafy,  which  as  to  ite  form  is  almost  wholly  independent  of  every- 
thing but  the  will  of  the  contracting  parties,  leaves  the  amount  of 
the  expreeeion  much  leas  determinate ;  and,  althou^  an  intentioD 
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miulf^l  of  effect  which  has  no  oorrMpoDding'  ezpreuioii  of  voj 
kind  in  ihe  doooment,  yvt  the  interpreter  must  reaort  very  much  to 
the  inferred  will  of  the  parties  tttemselTea  for  %  criterion  of  suffl> 
oiencj  of  expreiaioQ,  which  thus  beoomes  almost  meiged  iu  the 
general  inquiry  after  the  probable  intention  —  meaning,  as  I  do, 
bj  intention,  wherever  it  occnra  in  this  paper,  not  a  mere  inchoate 
act  of  the  mind,  that  which  a  person  intended  to  do,  but  took  » 
step  towards  doing,  but  something  which  as  a  mental  act  was 
complete,  and  which  the  writer  endeavored  to  express  bj  the 
words  he  made  use  of,  although  those  words  in  fact  express  his 
meaning  more  or  less  imperfectly. 

In  the  interpretation  of  writings  where  the  latitade  allowed  to 
the  interpreter  is  considerable,  and  partionlariy  where  direct  Bvidence 
of  intention  not  contained  in  the  writing  is  admitted,  the  question  of 
what  is  a  sufficient  written  expressian  becomes  evidently  of  great 
practical  importance.    If  a  perfectly  deflnite  intent  can  be  collected 
by  the  aid  only  of  collateral  evidence  of  it,  coupled  with  the  mean- 
ing of  the  words,  It  is  probable  that  the  lattw  element,  that  of  the 
meaning  of  the  words,  bears  a  sufficiently  great  proportion  to 
the  former,  to  assure  the  interpreter  that  the  words  will  hear  the 
meaning,  and  express  it  sufficiently.    But  this  security  does  not  \ 
exist  where  parol  declarations  of  intention,  for  example,  are  admia-    | 
sible.    The  undoubted  fact  that  no  general  definition  of  what  is  in    i 
such  oases  a  sufBcient  expression  can  be  fixed  upon  beforehand,  is    I 
made  use  of  by  Sir  James  Wigiam  as  a  constant  argument  against 
admitting  evidence  oC  intention  generally.  (  "Once  admit,"  says  | 
he,'  "that  the  person  or  thing  intended  by  tB^  testator  need  not  j 
be  adequately  described  in  the  will,  and  it  is  impossible  to  stop  J 
short  of  the  conclusion  that  a  mere^mark  will  in  every  case  supply  ] 
the  place  of  a  proper  description. "^  Surely  there  is  no  impossi*  ' 
biliiy  suck  as  here  contended.    IHs  reasonable  to  say,  that  if  »  \ 
testator,  for  instance,  describes  a  person  by  his  surname  and 
Christian  name,  that  is  a  sofficient  description  to  satisfy  the  letter 
of  the  law,  though  it  may  in  fyct  be  insufficient  completely  to 
identify  the  person  intended,  (u,  on  the  other  hand,  a  testator 
should  say,  "  I  give  so  and  so  to  my  ton,"  when  ha  has  nine  sons, 
it  would  probably  be  right  to  decide  that  such  a  description  was 
not  a  sufficient  one,  since  it  was  one  which  the  writer  most  have 
known,  or  ought  to  have  known,  would  prove  ambiguous,  and  to 
allow  of  an  addition  to  which  by  parol  testimony  would  be  to  offer 
1  Psgeiaa  [Bect.l5S]. 
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a  great  tempUtion  to  peijary.  ]  It  is  erideot  that  a  llna  must  be 
drawn  somewhere,  and  when  'neceuary  it  will  donbtleM  be  drawn 
in  practice ;  but  as  jet  the  boundary  of  teatameotaiy  interpreta- 
tion on  this  side  is  eomewliat  iraperfect,  and  there  is  no  rale  for- 
Udding  the  iutr[>duction  of  pan)]  teatimon  j'  of  iutention  to  fill  ap 
even  sncb  a  manifestly  inadequate  description  as  tbat  I  have  last 
nippoaed. 

Many  questions  on  the  sufficiency  of  expression  arise  npou  tlie 
iuterpretation  of  informal  writings,  as,  for  instanoe,  contracts, — 
what  part  of  a  contract  required  by  law  to  be  in  writing  need  be 
expressed  in  the  writing  ;  how  far  usages  and  customs  of  trade 
may  be  imported,  and  the  like.  In  fact,  all  the  most  difficult 
problems  of  interpretations  arise  upon  the  liiDili  of  it,  npou  the 
extent  to  which  the  meaning  of  words  may  be  modified  by  other 
signs  of  intent ;  npon  the  contest,  in  short,  as  it  is  often  termed, 
between  the  lett«r  and  the  spirit.  Into  the  principles  which  quea- 
tions  of  this  nature  involve,  I  will  not  at  present  enter  more  mi- 
nutely. Tbey  will  suggest  themselves  in  relation  to  the  different 
classes  of  legal  irritings  to  any  one  who  clearly  appreciates  the 
real  nature  of  the  process  of  what  1  have  called  inferential  inter- 
pretation, a  process  in  reality  simple,  and  which,  like  reasoning,  is 
practised  correctly  every  day  by  persons  who  have  never  considered 
what  it  is  tbey  do  when  they  perform  it,  bnt  which  can  never 
be  understood  so  long  as  it  is  confounded  with  the  mere  grammar 
and  dictionary  operation  of  ascertmning  the  meaning  of  words. 
One  consideration,  however,  I  will  not  pass  over.  I  mean  the 
great  differences  which  exist  in  the  measure  of  interpretation  as 
applied  under  different  jadicial  systems  and  by  different  judicial 
minds,  and  the  consequent  necessity  for  accumulating  a  certnin 
mass  of  decisiona,  in  order  to  supply  a  niiiform  standard,  and 
to  fix  the  nearest  approach  to  absolute  correctuess  by  striking 
an  average  of  opiniona  tbrou^  a  long  series  of  years.  It  is  some- 
times said,  in  relation  particularly  to  testamentary  interpretation, 
that  authorities  can  be  of  no  service  :  that  to  quote  cases  is  to 
construe  one  nian's  nonsense  by  another  man's  nonsense,'  and  that 
all  a  judge  has  to  do  is  to  read  the  writing  and  endeavor  to  make 
oat  from  it  the  meaning  of  the  testator.  Now,  if  interpretation 
were,  like  the  determination  of  the  meaning  of  words  whose  signifi- 

'  ["  The  nonsease  of  one  man  can  fniuish  no  rale  for  nntl^ntaoding 
the  noiiBenie  of  anuther."  Dunniiig  (Lurd  Ashbiuton),  ciled  in  Evaoa's 
Uacisionl  of  Lord  Mansfield,  i.  384.  — J.  B.  T.] 
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oatiou  is  fixed,  something  that  can  be  done  with  absolote  certaint;, 
in  which  one  mau  would  come  to  the  same  eoDcluaion  u  another, 
knd  which  b,  ao  to  speak,  the  same  all  the  world  over,  the  study  of 
previous  aathorities  might  indeed  be  nnneceuary.  But,  io  truth, 
it  would  be  a>  raaaonkble  to  say  that  no  authorities  were  to  be 
consulted  on  a  question  of  equity ;  that  a  judge  ought  to  act  upon 
hie  own  notions  of  what  was  equitable  ;  and  that  as  circumstances 
are  iufiaitely  various,  one  case  could  never  show  what  it  was  right 
to  do  in  another.  Experience  shows  that  the  limits  of  interpreta- 
tion will  be  fixed  at  very  different  points  by  different  persons  ;  and 
there  is.  porbape,  no  legal  subject  which  brings  out  peculiarities  ot 
individual  bias  and  disposition  more  strongly  than  difficult  prob- 
lems of  construction.  By  the  combined  result  of  the  decisions  of 
a  succession  of  judges,  each  bringing  his  mind  to  bear  on  the  views 
of  those  who  preceded  him,  a  system  of  interpretation  u  built  up 
which  is  likely  to  secure  a  much  nearer  approach  to  perfect  justice 
than  if  each  interpreter  were  left  to  set  up  his  own  standard  of 
how  far  it  was  right  to  go  in  supplying  the  defective  expression,  or 
ot  what  amounted  to  a  conviction  of  the  intent  as  distinguished 
from  mere  speculative  conjecture.  Rules  of  cotastructiou  are  mat- 
ters the  expediency  of  which  may  be  more  doubtful  ;  but  that 
principles  of  construction  there  must  be  in  every  systeni  of  rational 
interpretation,  and  that  these  are  only  to  be  gathered  by  a  compar- 
ison of  a  large  nuniber  of  important  cases,  and  by  striking  the 
average  of  a  large  number  of  individual  minds,  will  not,  I  think, 
be  denied  by  any  one  who  considers  interpretation  to  be  as  I  have 
described  it,  a  process  of  reasoning  from  probabilities,  a  process  of 
remedying,  by  a  sort  of  equitable  jurisdiction,  the  imperfections  of 
human  language  and  powers  of  using  language,  a  process  whose 
limits  are  necessarily  indefinite  and  yet  continually  requiring  to  be 
practically  determined,  —  and  not,  as  it  is  not,  a  mere  operation 
requiring  the  use  of  grammars  aod  dictionaries,  a  mere  inquiry 
into  the  meaning  of  words. 
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criminal  CMe*.  In;  166,  109,  Ifll,  162. 

enmbroD*  nature  of,  100. 

decay,  cauae*  of,  160-103. 

demarrers  upon  evidence,  relntion  to,  237,  238. 

evidence,  new,  Jar?  coald  have  Dooe,  107,  138, 164. 

extensionor,  146-119,167. 

Gnnd  Aiiize,  in,  41,  141. 

jary  of,  00,  149. 

Mirror,  tbe,  on,  147. 

raitigtlion  Mid  end  of,  138-140, 1«-16L 
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ATTAINT  —  amtlnaad. 

origin  ol,  14(H44,  140. 161. 

payment  to  abuio,  148. 

pOMes>oi7  M»lie>,  In,  140,  141,  148. 

power  of,  in  controlling  jar7,  410, 420,  480; 

prooeediDgs  \a,  regnlHted,  14S,  IGO. 

poniahment  in,  140,  151. 

revemt  of  originkl  judgment,  Involved,  140, 163L 

teveritj  and  Dnpopulmrity  ol,  138, 139, 160. 

■pec ill  verdict  in  164,  3SQ. 

vritneuei  to  petit  jnr/,  effect  ol  introdticing,  137,  138,  IGOl 
ATTESTED   WRITmOS.     See  WBirntos. 
ATTESTING  WITNESSES.     See  Wnn™«M». 
AUSTIN  quoted,  261.  843. 
"  AUTHENTIC"  WRITINGS,  lOT. 
AZO,  ecbolMtio  qaettiou  of,  418. 

BACON,  Lord,  quoted,  ISl. 

BACON,  Theodore,  quoted,  682. 

BACON'S  MAXIU,  422-426, 471-474, 462,  690, 600. 

Ignorant  nae  of,  4T3. 

originated  with  him,  423. 

perverted  n*e  of,  478. 

alow  in  reaching  the  profeirioo,  42S,  424,  426, 47L 

onprofltable,  42. 472. 
BAR,  trial  at,  06,  96. 
BARRISTERS,   Eogligh,  239,  628. 
BASTARDS,  punlahing  mothera  for  death  of,  17ft 
BATTLE,  trial  by,  7, 30-47,  64. 

Anglo-Snxoni,  not  Iniown  to,  30. 

championa  in,  43. 

end  of,  46. 

England,  hated  in,  40. 

Oianvlli  on.  42. 

Jury  trial  promoted  by,  41, 

ordeal,  whether  a  fbrm  of,  80. 

procednre  in,  42-46. 

imall  reiort  to.  42. 
BEHEADING  WITHOUT  TRIAL,  Tl.    SeeUuiFOra. 
BENTHAM, 

fact,  on,  101. 

quoted,  644,  MT. 
BEST  qnoled,  46a 
BEST  EVIDENCE,  267. 

Baaf ■  view  of,  487, 488. 
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BEST  EVIDENCE —eoiKiBiwi/. 

Burke  on,  492. 

Chmtiui  on,  4B8,  491, 49fl,  507. 

circnmitMitial  evidence,  u  applied  to,  496, 4B7> 

Gilbert'!  Tiew  of,  490,  491,  4S7,  606. 

great  scope  of,  484. 

Greenleaf'a  xiew  of,  484-487. 

guidlDg  principle,  contains  •  ionnd,  GOT. 

Hardwicke,  Lord,  on,  491,  492,  N)6. 

Holt,  C.  J,  Ml,  489, 607. 

law  write™  on,  497. 

origin  and  de'elopmeDt  of,  489, 497. 

rule  of  the,  896.  484. 

enbstltutionarr  etidence,  u  a  rule  agaiDst,  466,  490, 497,  COS. 

thingt.  as  applied  Co,  490.  '      . 

nieful  phraae,  no  longer  a,  605-607. 

writiugt,  munly  a  rule  about,  488. 
BE  WEISURTHEIL,  tbe,  0,  864. 
BIOELOW  quoted,  6X 
"  BILL  "deicribed,  148. 
BONNIER  quoted,  186, 369. 
BLACKSTONE  qnoted,  32, 96,  4SL 
BROWNE,  HeniT,  will  of,  416. 
BRUNNER, 

jury,  on  the,  8. 

quoMd,  11, 16,  41,  47,  66,  86,  86, 393. 
BULLEB-S  NISI  PRIOS,  471. 
BURDEN  OF  PROOF,  10,  848,  868-890,  466,  662,  663-666, 668,  6B0i 

odor,  relation  to,  869, 370. 

alibi,  on,  383,  876. 

alteratians  in  writing,  ■•  to,  627. 

ambigaitie*  u  to,  876-884. 

ambignitf  of  term,  364-364.  ■* 

begiDning,  dnij  of,  302,  877.     ' 

Be«t  on.  368. 

criminal  case*,  in,  802,  SOS,  S82,  383. 

ejectment,  in,  881. 

esMbliahlDg  issue,  dutr  of,  865-367,  869, 370,  372-370. 

oTidence.  not  a  topic  in  Uw  of,  863,  388,  389. 


laws,  in  cases  under,  S 


going  forward,  meaning  duty  of.  866,  367-366. 
MassachuaeltB  use  of,  866,  379,  S86-388. 
meanings  of,  different,  3&G. 

clioice  among,  recommended,  886,  367. 

iimstrations  of,  365-364. 
Middle  Ages,  in,  364. 
Parke  (Baron)  on,  382. 
pleading,  relatloD  to,  363,  861,  370-876, 378. 
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BURDEN   OF  PROOF —wBJinMd. 

pretnmptioD*,  relatioii  to,  860,  886,  G12-646. 

prima  facie  ctwe,  fixed  by,  367. 

reuonJDK.  reUUon  to,  368,  iitJS-3S9. 

i«uoni  for  nilng  one  or  the  other  of  1UD«1  meaning*,  886,  880. 

record,  on  the,  378. 

r«u,  relation  lo,  869,  870-376. 

Romiin  k«,  in,  863,  8M,  361. 

Mn[t7,  at  to,  381-888. 

ihining  of,  366,  861,  866,  866, 370,  S7B,  879,  SB8. 

Scephen  on,  8, 6. 

term,  cannot  abandon  the,  886. 

tenninolog7,  proper,  384-387. 

terta  of,  876. 

nndiicriminated  meaning,  an,  86S,  36B-S64, 642-644. 
S«e  ActOEi  AvFiufATiTi  Cam. 
BDEKB  quoted,  492. 
BDSHELL'S   CA8B, 

■1  to  fining  jur7,  lSO-169. 
fiDBINESS  WITNESSES,  17, 100, 102. 


CANON  LAW,  inflnenoe  of,  In  reforming  procednre,  66  o. 

CALENDAR,  jndlcial  notice  of,  291-294. 

CARTA,  398. 

CASE,  action!  on  the,  66. 

ilaled.     See  Pbocsddrb. 
CASUAL  WITNESSES,  128. 
CERTIFICATIO,  th*,  146. 
CHALLENGE  OF  JURORS,  82, 90, 96, 128, 171. 
CHALLENGES,  trial  of,  123. 
CHAMPION,  the,  40,  43,  44. 

a  complaint  »[tneM,  48. 
CRANCERT,  400,  408. 

CHANGES   IN  LAW.    See  Gkoittb  Ot  Liw;  SoBatAHTim  Law. 
CHARACTER  EVIDENCE,  626. 
CHARGE  of  jadge  to  jury,  112-114. 
CHARTERS.    See  DocuNEim. 
CHATTELS.    See  OmiBBasiF. 
CIIOATE,  Rafbi,  quoted,  668. 
CHEYNET'S  CASE,  416,  420,  422,  423,  426, 488. 
CHRISTIAN  quoted,  493,  494,  641. 
CIRCUMSTANTIAL  EVIDENCE.     See  Etumhob. 
CHRONICLES,  64. 
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CIVIL  LAW,  th«.  180. 
CIVILIZATION,  ancient  and  moden),  181. 
CLARENDON.  Anite  of,  26,  86,  3fi,  68,  61,  68. 

Conttitntlon*  of,  67, 
COCKBURfT,  C.  J.,  on  facto  for  conrt,  202. 
CODIFICATION,  611. 

COFFIN  c.  U.  S.,  ai  to  pmamption  of  Inoocence,  8ST,  551, 666-5T6. 
COKE,  qooted,  82,  64,  186, 16S. 

trial  by  jury,  •ccount  of,  136. 
COLLATERAL  ATTACK  ON  JUDQHBNT,  I1&    See  JoDOuim, 
COLOR,  in  pleading, 

explanation  of,  282. 

morality  of,  263. 
COMBINING  JURIES,  93. 
COMMUNITY   WITNESSES,  100,  102. 
COMPLAINT  WITNESSES,  10-17,  *3. 
COMPULSORY   PROCESS, 

compurgators  and  caBual  witneuei,  nooe  agalntt,  102,  1S9: 

witnetaei,  introduced  again  it,  102. 
COMPURGATIOS,  26, 26,  SO,  129. 

abolition  of,  in  criminal  ctuei,  69. 

highly  fonnfll,25. 

See  Tbi*l  bt  Oath  ;  Waobb  ov  T>iir. 
CONCLDSIVE   EVIDENCE,  180,  267. 
CONSCIENCE  OF  COCRT,  informing,  4S1. 
CONSENT, 

aHize  or  jary,  to  haTe,  68-81,  14S,  U7, 15^ 

parties,  of,  247. 
CONSIDERATION, 

illegality  of,  40Q. 

negotiable  paper,  want  of,  S74-ST6. 

specialty,  S75. 
CONSPIRACY,  actlona  for,  221.     See  MAHtTEXAitCB, 
CONSTITUTIONAL  LAW,  210  n. 
CONSTITUTIONS  OF  CLARENDON,  57. 
CONSTRUCTION. 

contracts,  of  mercantile.  419. 

court,  reaioHB  why  belongs  to.  206,  S07. 

eccleaiuticnl  court*,  eSect  on.  486. 

equity  court!,  eSecE  on,  429,  436. 

eridence.  doei  not  belong  to  law  of,  411,  445.  446. 

extrinsic  flicta,  muat  consider,  411-.414, 419, 426.^429,  4T(lL 

fact  for  court,  is  question  of,  803. 

faithful,  importance  of,  6S6. 

judicial  qotice  of,  286-291. 
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CONSTRUCTION  — cmKinuwf. 

law,  laid  to  be  qnestion  of,  203,  216. 
meuiiiig  of  wuidi.  rales  of,  >■  lo,  419. 
meicuilile  law,  eSect  an,  486. 
nature  of,  411. 
ple>d[Dgi,  332,  833. 

mle*  oC  aUeged,  4B0. 461,  466, 467,  4Ta 
djfferencei  in  appljing,  460,  46a 
nature  of,  S16,  388. 
fpecial  verdiuta,  832,  SS8. 
statute!,  216. 

Wigram'i  book,  ii  real  tubject  of,  406. 
wUU,  404,  414,  677. 

cannot  add  onWj  to,  416. 
writing!,  203-207, 216.  269,  410. 

SmEtidbhcs;  Extbihbio  Etidincb;  IifTEHTioii;  IrtbU'KKti. 
iioh;  MiSTAKas;  PisoL  Etidehcm;  HAWKina. 
CONSUETUDINES.  66. 
CONTROL  OF  JURY.  137-181. 
COUNCIL.    See  LtTBBtn. 

COUNSEL,  nnawoin,  sUt«  facta  in  evidence  to  Jarj,  120-122. 
COURT.    See  Jcdgbs. 
COUKT  AMD  JURy,  188-262,  514. 

See  JuDsn ;  Jobt  ;  Law  aid  Faot. 
CRIMINAL  APPEALS,  66,  69, 166, 16T. 
CRIMINAL  CASES, 

attaint,  whetlier  any,  166.  162. 

content  of  accnaed  to  jurj,  6B,  160. 

defence,  no  right  to  fall,  157. 

defendant,  dnty  of,  as  to  proof,  36S. 

Henry  III,,  writ  of,  aa  to  mode*  of  trial  in,  S7 

jnrj  in,  64,  66,  68-74.  81-84. 

cb«cki  on,  160,  168. 
mercy  in,  167. 
new  triali  in,  168. 

development  of  exiiting  mlea  aa  to,  176-17& 
in  United  Suiei,  179. 
orde«l  in,  abolithed,  60. 
witnetiet  for  accuied  In,  157-161. 
allowed,  but  notjwom,  167. 
none  allowed,  167. 
CRIMINAL  LAW, 

feeble  adminiatration  of.  651. 
innocence,  preaamption  of.  551-676. 
CURTESY,  doctrine  of.  120,  833. 
CURTIS,  B.  B.,  on  MuiacbiuetU  practice,  87ft 
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DANA,  B.  H..  qootea,  8«. 

DARREIN  PRESENTMENT,  utice  of,  68,  Btt 

DEATH, 

praamption  of,  810-321,  S16. 

trial  by  witneMei,  18,  28,  24. 
DECEASED  PERSONS,  decUmtioD  of,  ^1. 
DEEDS, 

jar;,  whetlier  eonld  And,  without  evideiice,  lOfr-lOd. 
wiiDBuM  ftdded  to,  97-102. 

profert  of,  106. 
DEFAMATION.    See  LtUL ;  gLUDBB, 
DEFENCES,  eqniuble,  406. 

lloM,  to,  407. 

iww,40e. 
DEFENDANT.    8m  Rm». 
DEFINITIONS,  189, 21S,  2G0.  817. 

eTldence,  264. 

evidence,  law  of,  'SA. 

fict,  190-102. 

Uw,  192.  193,  201,  21G. 
DEMURRERS  UPON  EVIDENCE,  121, 122,  384-SS9,  3Sa 

Bacon  on,  2S4. 

GibioD  V.  Banter,  effbct  of  nile  In,  S8&. 

miitakei  about,  237. 

nature  and  effect  of,  236-238. 

obiolete,  mainly,  238. 

qnettioni,  two,  in,  284. 
DEODAND,  118. 
DEPOSITIONS.  480.  496,  498.  ^9. 
DIRECT  STATEMENTS  OF  INTENTION  IN  INTBRPRETINQ 

DOCUMENTS.    See  Ihtbhtiox  ;  "  Faboi,  Etidkhob  "  Bdia 
"DISCRETION"   OF  JUDGES,  214,  606,  626.  637. 
DOCUMENTS.  18;  16. 

^Oduce^  to  jory,  104-112. 

See  WBiiiROt. 
DOMESDAY  BOOK,  42,  60, 61. 
DOUBT.    See  R8a»oiiablz  Doubt. 
DOWER,  102. 

DUEL,  the  judicial,  7. 40, 41.    See  Battlb. 
DVODECIMA  itf^iVtr,  explained,  14. 

ECCLESIASTICAL  COURTS,  a  UbenUizing  inlliwDce  la  Intw^«t» 

tlon,  436. 
ECCLESIASTICS,  tried  by  jury,  67. 
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EHLTN  quoted,  67. 

EKQLISH    JUDGES    AND    BABKISTBBS.      See    Sixaimaa; 

Jddou  ;  I'BOCKDDBB, 
EQUITABLE  DEFENCES,  MB. 
EQUITY,  406, 418. 
cooitf  ol,  &99. 

eiideDce,  •■  to  nceWing,  420,  4S1,  438. 
freedom  in  inlerpretatioD,  429. 
infloence  of,  in  promoting  new  trUU,  1T!L 
rebutting  an,  4S7-440. 
EQUIVOCATION,  407. 417-426,  482, 448,  466,  478, 480,  696-698. 
B«can'>  DMxim  m  to,  422-426. 
dooUiiM  about,  696-698. 
reoeiTiiiK  dlroct  itatemenli  of  intentioD  in,  ezpIanatioD  of,  440- 

446. 
Roman  law,  in  422,  699. 
ERLE,  J.,  quoted,  318. 
ERSKINE  looted,  609. 
E8TABLISHIN0,  burden  of,  866-867. 
determine,  how  to,  870-376. 
qectment,  in,  881. 

prMnmptiona,  effect  of,  in  fliinEc,  384. 
preiumptiaDi,  relation  to,  360-386. 

See  AOTOB,  AmBJii,TiTJC  Cisb;  Bubdm  o>  Fboov. 
ESTOPPEL,  64a 

Judicial  l^slatlon,  a  meant  of,  818. 
jury,  on.  127, 128. 
EVANS,  W.  D.,  846. 
EVIDENCE, 

admiMibUity  of,  892, 466, 469,  G2B. 

determined  by  pleading  and  procedure,  rulee   of  conitroctlon, 
and  iQbitanti*e  law.  366.  268.  26B,  436,  416,  448,  616, 616. 
drcnsutantiBt,  a«  related  to  Best  Evidence  role,  496, 497. 
tircnmitantlal,  relation  of  bearaay  rule  to,  601. 
ConcliulTe,  180, 267. 
continental  metbod«  in,  843-346. 
continental  lyttemt,  I. 
connsel'i  anawom  ttatement*  aa,  120-122. 
deSned,  264,  627. 
demuiTeT  npon,  121, 122,  234-239. 

leave*  open  do  queition  of  evidence,  286.    SeeBMI  Evtontoa 
depotitioni.     See  Dbpositioh. 
docnmenU  aa,  106-112. 
bet  and  law,  dUtinKalslied  from,  197,  202. 
aaclndlng  principle*  of  evidence,  616-618. 
excluding  mlei  of  evidence,  264,  268,  620. 
court*  of  equity,  m  to,  429-486, 60B. 
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ETIDENC&  —coBttnmd, 

esclndiDg  rulei  of,  hUtorlcal  review  ai  to,  416-440. 
interpnutioQ,  only  one  in,  414,  444, 482, 483. 
modeTD  cuet  ac  to,  449-468. 
natare  of,  488. 
extrioBic,  uieiaiag  of,  392. 
impeachment  cawi,  in,  498, 4M. 
intention,  of,  413,521. 

direct  lUtemenU  of.  414,  4S2-4S&,  440-146,  456, 466. 
WigTsm  'b  UBS  of  phraae,  448. 
faiterpretatioD.    See  Conbtsuctioh  ;  LaOAi.  Iktekprbtitiok. 
Jury  tlwayt  had  Bome,  119. 
law  of,  2. 

afflmiatiTe  caBe,  not  determined  bj,  871. 

alleged  antiquity  of,  493. 

beginoiiigB  of,  111. 

change*,  Buggeiled  in,  629-638. 

foreign  matlsr,  extrusion  of,  531,  634. 
JudgeB'  control,  freer  ubs  of,  630,  681,  688,  684. 
juTj  trial,  narrowing  of,  584,  636. 
legitUtinn  needed,  631-53a 
some  initances  of,  5S2. 
principlei,  goTerning,  636. 
rules  of  court,  extension  of,  631. 
simplicity,  greater,  629. 
ofasracter,  as  to,  625. 
cliaracteristic  quality,  of,  3, 4,  264, 609. 
ooDitmction,  noc  included  in,  411, 417. 
defects  In,  627. 
defined,  286,  391,  392. 
Erd^iM  on,  609,  610. 
existing,  great  bulk  of,  611. 
Oreenleat  on,  608,  609. 
llearsay,  as  to.     See  BainsiT. 
Judicial  noticB,  not  indnded  in,  G> 
Jury,  relation  to,  2, 410.  686. 
Maine,  Sir  Henry,  on,  608. 
misconceJTed,  often,  269,  606,  611-618. 
moderanesB  of,  493, 614. 
nature  of,  2-4, 180. 
non-legal  standards  in.  616-618. 
oibhoot  ol  the  Jury,  ISO. 
opinion,  as  to,  619,  628-626. 
present  and  future  nf,  608, 638. 
principles  of,  tew,  611. 
principles,  fnndamental,  284,  266,630. 
rational  syaCem,  ■,  270. 
reforms  In,  496.  626-638. 

It  of,  needed,  61 L 
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E  TIDEKCE  —  eailimud. 

law  of  foibida  slight  and  remote  endence,  SI7,  &2S. 
Btepbea't  Tiew  of,  'XO. 
lubtUDtlve  law  conf  lued  with,  105-409,  512-616.    See  Sdbstak 

TITB  UW. 

thing*  Dot  covered  b7,  6. 

waiving  applicatitm  of,  right  of,  58& 
parol,  S90. 

meaning  of,  SOa.    See  Fabol  EviuKacB  Bobs. 
prepuoderance  ol,  330. 

preiuiiipiion*  are  not,  S13,  337,  HOCySM,  671-676. 
primarj  and  MCondar/,  187,  4M,  606. 

entering  on,  fn  pleading,  111-120. 
matter  of,  whether  eTldeoce  ne<:euar7  to  find,  109. 
wdght  of,  not  fixed  by  rulei  of  preiumption,  336, 558,  576. 
Wigrant'*  book  on.    See  Wioum. 
wltoeaMt  publicly  giving  to  Jury,  122-180. 
written,  meaning  of  term,  8ft!. 
EXCEPTIO,  nee  of  jnij  in  trying,  69, 68, 70. 
EXCEPTION  TO  EXCLUDING  BULB  AS  TO  INTENTION.   See 

EQDirOOkTlOH. 

EXCEPTIONS,  bill  of, 

America,  very  common  in,  ^9. 

England,  long  nnuinal  in,  noir  aboliBhed,  289,  629. 
EXCLITDINQ  PRINCIPLES   0^   EVIDENCE,  616-5ia 
EXCLUDINGi  RULES  OF  EVIDENCE,  261,  268, 629. 
EXECUTOR,  right  to  perwinalty.  487-110. 
EXPERT   WITNESSES,  196,262.  5M. 
EXPRESSION,  ■  sufficient,  111-413,  586.  596,  602-601 
EXTRINSIC  EVIDENCE.  See  Pabol  Etidbnce. 

facts,  in  Intetpietation,  miut  be  considered,  111-114,  119,  4S6-42a 
151. 


FACT, 

deflnitlon  of,  I90-19S. 

evidence,  diecrinunaied  from,  197, 

experti,  for,  193. 

inference*  of,  191. 

Issues  of,  fat  court,  181,  166,  202,  216, 226. 
fbr  jmy,  184. 

opinion,  relation  to,  521. 

presumptions  of.    See  Pbisdiipvions, 

separating  matter  of,  fWim  Uw,  118> 

ultimate,  192,  201. 
PACT  AJ4D  LAW.    See  Li.w  *m  Faoi. 
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FA  CTVM  of.  dometUa  law,  268. 
forelgD  law,  26a 

wui.  in. 

FALSE  JMPRISONMEKT,  actioni  for,  221. 

FALSE  JUDGMENT,  104. 

FAMILY  HEARSAY,  520. 

FELLOW   SWEARERS,  226. 

FINALITY  OF  DUEL  ud  its  anbitlmtei,  1«H«^  166,  167. 

FINCH  quoted,  18T. 

FINES,  40,  407,  406,  410. 418. 

lUtnte  or,  407,  410, 418, 420. 
FINING  JURY,  180. 166 

for  dUregarding  evidence,  162-166. 
PISC,  prirllege  of  the,  11. 
FORE-OATH,  10,  24. 
FORM,  Kqnirement  of,  896. 
FORMALISM,  in  Mirly  law.  9,  26,  60. 142. 
FORTESCUE,  acoount  of  trial  by  jar/,  130-18Z 
FRAUD,  deftnce  of,  407,  408. 
FRAUDS,  atatute  of,  180. 

QAME  LAWS,  bnrden  of  proof  nnder,  360. 
GASCOIGNE,   C.  J.,  queaUoned  by  Henry  IV..  291. 
GAVELET,  itatnteof,  la 
GENERAL  ISSUE,  100. 
GILBERT  quoted,  406,  548. 
GLANVILL,  41,  60,  68. 91-66. 
GOING  FORWARD  with  eridenoe, 
discretion  of  conn  aa  to,  8T0. 
dnty  aa  to,  877. 
effect  of  preinmptfon  on,  883. 

See  Bdrdbn  of  Proov. 
OOUDSMIDT  qaoted.  361. 
GRAND  ASSIZE.    See  Ahbize. 
GRAND  JURY.    See  Aocpbino  Jdbt;  Attaibt  Jcrt. 
GREENLBAF  qnoted,  SOe.  484,  486. 

GROWTH  OF  THE  SUBSTANTIVE  LAW.  efTeot  of,  on  procednn 
Bod  eTtdence,  405-409. 

HALE,  Sir  M.,  quoted.  169, 161, 166. 179. 

HAWKINS,  F.  Vanghan,  quoted,  405, 412,  414.  439, 442,  444, 447. 
legal  interpreUtion,  on,  677-606. 

amluKaity,  Bacon'i  maxim  aa  to,  690, 600. 
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HAWKINS  — cOHfinufd. 

legal  interp relation,  civil  law  syitem  o^  678-S80. 
commoD  law  ijBtero  of,  599. 
eqaltj,  interpretation  a  sort  of,  687,  698. 

■yiEem  o(  interpretation,  699. 
ejcpreaaion,  perfect,  not  eitential,  586. 

B  "  sufficient,"  only,  needed,  698,  602-4M. 
inferential  anil  literal,  688,  000. 


eTidenee  of,  intriniic  and  estrin^ 
circnmi  tautial,  69 1-693, 
direct,  690, 691. 
ezpreuion,  and,  581. 
extrlniic  exprsMinni  of,  direct,  G90,  608. 
meaning  of,  682,  601-A02. 

worda  and  other  lign*  of,  690,  694. 
interpretation  clauie,  680. 

judicial  deciiioni,  importance  of  accamnlating,  601, 606. 
language, 

imperfectlan  of,  68& 
nature  of.  682-686. 
Um[tBof,6e9,  60a-«02. 
meani  emplojed  in,  590. 
object  and  natnie  of,  580,  687,  686. 
occaiion  for,  684. 
pecnllaritj  of,  580,  5S2. 
pleading,  609. 
Roman  law,  in,  670. 

writing*,  diSerent  clasie*  of,  677-680, 600-604. 
HEAR8AT,  268  n.,  408-601,  &IB-G28. 
circumatantial  evidence,  ai,  601. 
ezccptioni  to,  619. 
HEARSAY   RULE, 

exception!  to,  520-G2S. 
&milj  reputation,  aa  to,  520. 
lepatation,  a*  to,  520. 
restatement  of,  622. 
writing*  at  exception*  to,  620. 
HENRY  II., 

auizea  and  legiilation  of,  6S,  66,  68-66, 141. 
cliarterB,  q^uoted  oa  to,  18,  lOS. 
HENRY  III.,  writ  of,  ai  to  mode  of  trial  In  criminal  catet,  87. 
HENRY  IV.,  GaKMigne,  C.  J.,  queationed  by,  28a 
HISTORICAL  80DRCES  aa  to  Jury,  60. 
HOLLAND  on  "fact,"  IBl. 
HOLT,   C.  J,  narrow  view  of,  oa  to  Intetpretatlon  of  writingi,  427-42% 

4.<i4, 436,  447. 
HOLMES  quoted,  371, 376,  408. 
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HUDSON  qaoled.  ITS. 
BUE  AND  CRT.  laX 
HCSDBED  JUBT.81.a>. 


IDENTIFTniG  PBBS053   AND  THOGS,  I 

•Tidence  for,  43&,  446.447. 4%  466l 
ILLEGAUTT  OP  CONSIDEEATION,  40(L 
IMPBACHMENT  CASES.  eTidence  in,  498,  4M. 
ILLL'STBATITE  CASES  nnder  "pMol  eridenoe  "  rale,  4W'4BB. 
INDIA,  ordoOt  in,  S§. 
INDIAHS,  Amefican, 

te«UiBon7  of,  MO. 

ivij  in  New  En^uid.  added  to,  104. 
INBICTMENT.    See  Accceiaa  Jdbi. 
INFERENCES  OF  FACT,  IB4.  S28. 239,  £47,  Ha 
nWOBMISG  CONSCIESCE  OF  COURT,  431,  *» 
INFOBHING  THE  JDBT,  ini7i  at,  a(K137. 
INNOCENCE,  preinmption  of.  386.  S37,  318. 641,  661-6aBL 

CoOd  b.  U.  a,  ■■  to,  666-676. 

erimiml  reiw.  In,  exact  nature  and  leojft  ci,  6M  66(> 

Scotch  caae  a*  to.  5fi6,  G6T,  667. 

Stephen  on  tb«,  667. 

ue  of;  traced,  &6S-&50. 

whetlM  in  itMlf  eridencs,  G«0-GT«. 

See  PuUDKrTKMS. 
INCtUISlTION, 

adnuniftration,  naed  in,  47, 48,  5L 

deTelopment  of,  66. 

earij  caae*,  61-64. 

England,  in,  61-63. 

Wankiah  and  Norman,  7, 47. 

jndicatnre,  naed  in,  47,  61. 
INSAOTTT,    See  Samitt, 
INSPECTION.     See  Aob;  Rul  Etidbmci. 

of  wTilingi,  26. 
INTENTION. 

Bacon'*  maxim,  relation  to,  426. 

•Tidence  of,  in  aid  of  interpretation  or  cotutrnction,  481,  4M,  481^ 
462,480.  483. 

evidence  of,  in  caae  of  ambignity,  419,  420-422,  460-458.  488 

extrinaic  atalementa  of,  in  aid  of  conitrocUoD,  466,  460,  402,  48fr- 
483. 
dangerona,  and  genentUj  aidaded,  414, 440, 4S3,  46Gl 
exdnding  rule,  tinie  character  of,  444. 
former  freedom  of  uaiag,  in  eqoit;  coorti,  429-4S6. 
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INTENTION  — «ontinueif. 

eibintic  (tatement*  of,  in  ktd  of  interpretation,  hlitorical  review  o' 
CMM,  416-440. 
lut  retort,  onl;  u«ed  u  &,  46fi,  46fi. 
probttiTc,  414,  440,  441,  448, 444. 
rejection  uid  reception, 

true  cbkikcter  of,  441, 4S1, 
wrongly  explained,  440. 
RAinin  law.  In,  422, 439,  444. 
special  doctrine  m  to  namei,  432-434. 

ai  lo  equilibrinm  of  evidence,  432, 
■tatuie,  in  preamble  at,  444. 
general,  effect  of,  460. 
historical  review  ai  to,  416-440. 

Ungnage  aa  eipreMion  of,  4,Vi,  418,  £81,  682, 689,  601, 603. 
perton'i  own  *taCemeriU  good  evidence  of,  439, 444,  62L 
proved,  how.  430,  621. 
Wigram's  meaning  of,  448. 

Bee  III TERPKBTAIIOIT. 

INTEREST,  declaration  agaiort,  621. 
INTERPRETATION.    Bee  Combtrdotiok. 

Inferential,  460, 461, 470, 668, 600. 
ISSUES,  184. 

general  and  cpecial,  10B. 

JEOPARDY,  double,  176-177. 
JUDGES, 

charge  to  ]urj,  1 12-114. 

charging  on  fkcti,  right  of,  1S8. 

common  law  declared  hj,  207. 

consnlting  jnrj,  216, 

control  over  jary,  137-179. 
aver  proceilure,  66. 
over  record,  116-118. 

determining  fiictg,  right  of,  202,  2S0. 

diicretionof,  214,  S3T.  538. 

dutiea,  nature  of,  20T,  260. 

Engliah,  power  of,  greater  than  American,  289,  628. 

evidence,  inadmiBsible,  heanl  by,  4S1. 

federal  courU.  doctrine  in  the,  188. 

function  of,  changed  by  coDsent  of  partiet,  247. 

jury's  action,  revised  by,  208,  429,  636. 

language,  defined  by,  213. 

alwaj-i  great,  207. 

appellate  coart,  in  shaping  cases  for,  2S9-S47> 
presiding  officers  of  the  meeting,  as,  208. 
venlict,  to  direct,  SaO,  361. 

•d  by,  217. 
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JUDGES— mUiMerf. 

ptfwpthw,  rules  ol,  laid  dtfvB  by,  SIS. 

■VMoMablc  ami  probable  caan,  di^  aa  to^  ?tt-?g 
JtnWHESTB, 

•tUmt,  leiawJ  on,  Itt 


foRifn,  SgS.  S90. 

bow  impaached,  80(L 

intcntaie,  SW,  390. 

TacUiiif  of,  809. 
JDDICATDEE  ACTS,  242. 

JUDICIAL  LEGISLATION, 207,208, n%31S,SI»,39S,SS7,Sn. 
JUDICIAL  NOTICE,  140. 

calmdar,  w  to,  291-291 

conftued  with  raal  eridcnce,  280,  2Si. 

difcrimiiiatioiia  in  ■ppljing  doctrine,  SOS-81 2. 

«videiM!e,  law  of,  doea  not  indade,  2,  278, 270^  3S6. 

banian  bodj,  •■  to,  296. 

iDutntloni  of.  2Sl-29flL 

\axj  mnat  take,  SWt. 

lanfnage,  in  caaatraetion  of,  280-^1 

legal  reaaoniDg,  belong!  under,  297. 

main  principle*  of,  two,  277. 

meaning  of,  278. 

patent*,  aa  to,  2M. 

place  in  the  law,  27a 

pleadiDg«  and  record,  qneitiona  aiUng  on,  2Sl-3a& 

Slepben'*  views  of,  2T0. 

thingt  coTered  bj,  299-306. 

court*  ftceiuiomed  to  notice,  299-301. 
known  to  every bodj,  301-300. 

by  nalDre  of  jadicial  offloe,  SOL 
JUDICIAL  OFFICE,  aatm«  of,  274. 
JVRATA,  66, 147  n. 
JDROBS  TESTIFY  TO  JUBY,  174. 
JDBT, 

acctuttloD,  66, 80-84, 118, 124, 14^  18a 

certification,  146. 

challenge,  82,  90,  06,  ]2S,  171. 

comUnation  of  KTeral,  03, 94. 

combined  with  witneitea,  07-104. 

complained  of,  116-110,  146, 140. 

campoflition,  00,97,  131, 

COMent  to,  68-81,  148, 147, 166. 

control,  187-181. 

court,  consulted  by,  215,  259-262. 
controlled  bj,  208,  431. 
relation  lo,  18T,  188,  209, 216, 217,  221. 
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JtJBT  —eominued, 
criminal  cates, 

compoiition  otjary  in,  81-84, 

employed  in,  67-74, 
dt  mEdietalt  linguae,  M  n. 

eccleilHitii4  enhjtcted  to,  07. 
Mtoppel  OD,  127,  128. 
•ridence, 

fined  for  gcdag  •gmintt,  103-168,  ITS. 

Jailgea  of,  are,  ISO. 

la<Tof, 

gave  riie  to,  24, 180. 
leUtion  of,  to,  410,  629, 684,  6S6. 
txeeplio,  lued  ia  trial  of,  5B,  08. 
experti,  or,  94. 
faTor,  gi*ea  by,  69. 

fact,  right  to  draw  Infereocea  of ,  194,  21T. 
flned,  102-1G8,  173.     See  Mikorddoi  of,  inJrtL 
foreigner*  on,  M. 
fUDCtiOD,  IBS. 

changed  bj  coDient  of  partiet,  247,  249. 
OlaDTJU  ai  to  beginningi,  01. 
historical  RourceB,  aa  to,  60. 
hundred,  81,  82. 
hundredort  an  the;  91, 100. 
Indiana  on  the,  104. 
informed  by, 

charge  of  judge,  112-114. 

couoael'i  unswoni  statement*,  120-12S. 

knovledge,  their  own,  120. 

parties  out  of  court,  V2, 110,  111. 

record,  reading  of,  116. 

witneasei  going  oot  with  them,  07-104. 
publicly  testifying,  122,  187,  ntt 

writings,  104-112,  138  n.,  160n. 
informing  mode*  of,  9&-130. 
interrogating,  right  of,  218,  210. 
Judge'!  control  over,  137-179. 
Judge*  of  fact,  now  are,  ITOn. 
Judges  of  law,  whether  are,  36ft-S&7. 
Judicial  notice  taken  hy,296. 
knight*  on  the,  96. 

law  and  fact,  separation  of,  in  cltarging,  220i 
merchants,  of,  04. 
Mirror,  tlie,  as  to  oath  of,  100. 
misconduct  of,  112,  164,  156,  161,  109. 
nelghboti,  must  be,  66,  90-93. 
nnmber  of,  86,  89,  90; 
osth,  form  ol,  100. 
origin  of,  7. 
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JOB  T — con  tinned. 

original  character  of,  4B. 

proofb;,  8,66,602. 

private  kQa*  ledge,  whether  power  to  act  on,  106-100, 237, 29Si. 

puniahuient,  14). 

attaiat,  by  the,  187-iaa 

otherwite,  16-^169. 
nuonable  aod  probable  caou,  dat7  at  to,  222,  232. 
Ncord, 

contradict,  ccold  not,  128. 

private  knowledge,  power  to  Bad  on,  106-100; 

evidence  to  And,  raiut  have,  109. 
nnuDmoning,  107, 146. 
■peclal,  419. 

Star  Chamber,  pnniabed  in,  18Q,  162,  lT2ii. 
tntimoaj  bj,  174. 
trial  by, 

criminal  cases,  in,  described,  167  a. 

evidence,  relation  to,  2-1, 180. 

Foriescue')  account  of,  180-182. 

growth  of,  rapid,  41,  59,  86-68, 

mainteimDce  and  conspiracy,  aSecled  by,  126-130, 134. 

otlier  modes  of  trial,  mingled  with,  606. 

parol  evidence  rule,  eSect  of,  on,  404, 410,  439,  480. 

pleading,  eOect  ol,  on,  3,  358,  864. 

privilege  of,  given  hy  crown,  49. 

restricting,  684,  686. 

royal  conrts.  at  fint  limited  to,  49. 

seventeenth  centary,  at  end  of,  410,  120,  430. 

unanimity,  rule  of,  60-90. 

witneisea  in,  496-60a 
trien,  aa,  87. 
unsettled  righto  of,  160. 
wilfulness  of,  172. 
witnesses,  as,  67,  87,  180-132, 137. 
writings, 

only  "authentic,"  tnken  out  by,  107. 

shown  to,  104-112. 

KENTON,  Lord,  on  antiquity  of  law  of  evidence,  498. 
KIHO,  the,  as  a  law  refbrmer,  49, 66. 

LANQDELt^  on  pleading,  864,  866,  871-375. 
LANGUAGE, 

construction,  203,  412. 

deflnition,  213, 

imperfections,  412,  418.  686. 

natui«,412,  413,  682-586. 

See  Faboi.  Etidbhcb  B111.B ;  WsiTinas. 


.d  by  Google 


INDEX. 

LATERAH  COUNCIL,  foortli,  87,08-70,79. 
LAW. 

deflnition,  192, 193, 801, 215. 

fact,  application  to,  lOS,  201, 261-a6a. 

factum  of,  267, 268. 

growth  of,  207,  216. 

jmy,  power  ai  to,  268-267- 

laiid,  of  the,  200. 

prMamptioDB  of.    8««  Paxmupno^*. 

reform  of,  kinic  the  great  promoter  of,  49,  G& 

BDbiUntlve,  390. 

wager  of,  200. 
LAW  AND  FACT, 

dtacriminaUon,  between,  183, 210. 

jnry  triali,  in,  188-282. 

Harkbj  OD.  191. 

mixed  quettioni,  220. 

qnettiont,  neither  one  nor  the  other,  251, 

■eparatioD  of.  187,  218. 
"LAWYER'S   LOGIC," 276. 

LEGAL  INTERPRETATION.    See  IiciutFKBHTiox; 
LEGAL  REASONING,     ' 

bnrden  of  proof,  relation  to,  863,  388,  88S. 

eridence,  relation  to  law  of,  2^3. 

judicial  notice,  relation  to,  288. 

maiimi,  336. 

natnre,  870-279. 

pretumptioD*,  retotion  to,  814,  381,  383. 
jSee  ^AaoitiHo. 
LEGALIS  BOMO,63. 
LEGISLATION,  [m>ceeding  on  pretnmplioDi,  82T-!)8L     , 

See  Jddicial  LsotiLATioif. 
LEGITIMACY,  preiumption  of,  836,  846,  347, 849, 360,  64 
LEVAMEN  FSOBJrfOm5,pre«mnption»are,38L 
Z;£X,  11, 199,200. 

tt  eaatutludo,  G6. 

Tecordamaiti,  1031 

Itrrae,  SS. 
LIBEL,  210,  220,  288. 

inteipreta^D  <rfworda  in,  410. 

See  S[.AiraiiE. 
LIFE,  presamption  of,  322,  848. 
LIFE  AND  DEATH.    SeeDuTH. 
LILLE,  compuTgation  at,  126. 
LITTLETON  quoted,  67. 
LOCAL   COURTS.   73. 

prohibition  to,  68.  40 
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LOCKE'S  PHILOSOPHY,.  SOU. 

LOUIS  LB  d£BONNAIRE,  opitalary  ot,  IT. 

UAQNA  CARTA,  11, 66,  6a 
UAINB,  Sir  Henr7,  quoted,  8,  86, 49,  SOO,  201,  606. 
MAINODR,  taking  witb  the,  71,  72,  828. 
MAINTENANCE  AND   CONSPIRACY, 

effect  of  law  in  k««ping  air»7  witnettet  to  the  J1U7, 136-lW,  lU, 

nature  of,  120-12LI. 
HAITLAND,  Profeuor,  4M. 

quoted,  60,  S9, 100.  lOS,  144,  6S2.. 
MALICIOUS  PROSECUTION,  ■ctiOT»fi>r,  221. 
MARKBT  quoted,  101. 
MASSACHUSETTS  iiM  of  buidm  of  proof,  865, 37B,  886-888. 

ad  quaeitlentm/acti.  etc.,  188,  186,  187. 
Coke,  pTobabl7  originated  viih,  186. 
fkct,  iMoe*  of,  relate*  to,  187,  207. 

Bacon'*,  422-496. 

itabitur  pmnniptumi,  etc.,  meaoing  ot,  884. 
MAXIMS. 

judicial  notice,  a*  to,  277. 

legal  reaioning,  ot,  3SG. 

merciful,  in  crirobat  case*,  167. 
MAYHEM,  13, 36. 
MEDIETATE  LINGUAE, dt.U. 
MEMORATORIUM.  398. 
MERCANTILE  LAW, 

growth,  419, 

interpreCatlod,  effect  on,  436. 
"MERCANTILE   SHOUT   HAND," 486. 
MERCHANTS'  BOOKS,  a*  eTidenee  for  them,  63L 
"MERTLAQE,"  the,  892. 
MIDDLE   A0E3,  181. 
MILLER  r.  TRAVER8, 

■naljMd  and  diKQued,  474-478. 

construction,  not  a  can  on,  but  on  Teformlag  a  will,  476^  477. 
MIRROR,  the,  a*  to  attaint*,  147. 

oath  of  jury,  100. 

ordeali,  38. 
MISCONDUCT  OP  JURY,  112, 164-166, 172. 
MISTAKE,  defence  of,  408. 
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MISTRIAL.    See  Niw  Tbul. 

MIXED  QUESTIONS  at  fact  iDd  law,  20S,  2S0, 224, 

MORT  1/ ANCESTOR,  BMiie  of,  68. 


NAMES,  tpecisl  doctrine  h  to  coutroctlon,  fonnerij,  483-485. 

NBCESSAKIES,  211. 

NEGATIVE   CASE.    Bee  ArrtftMATin  Cau. 

NEGLIGENCE, 

fact,  mpi«  question  of.  950. 

liUnrB  lii  jarv'g  duty  id  qoeetioiu  of,  206  a..  313,  236, 117,  M9, 
HEIOHBORHOOD,  jur;  to  be  from,  U,  M-S8. 
NEW  TRIALS,  130,  168-165,  169-170,  ISa 

AmeniMD  L'olonie*,  in  tlie,  173. 

cruuiiul  caM*,  Id,  163,  176-179. 

equity,  granted  tlitough  court*  of,  172  n. 

eTidenue,  for  going  agaiuit,  164, 166,  109. 

llluitratiTe  caaM,  170-17G. 

mistrial,  for  «,  177. 

rule*  a*  to  grtaKing,  240. 

MTenteeotb  centory.  Id,  410,  429,  430. 
NICHOLS.  F.  H.,  quoted,  426-426, 460, 47a 
NISI  PRIUS,  iystem  of,  96, 96,  266. 
NON-LEGAL  STANDARDS,  application  of,  263,  S19-a& 
NONSUIT,  power  of  becoming,  128. 
NON-SUMMONS  in  rMl  actions,  lri»l  of ,  29, 84. 
NORMAN  LAW, 

relation  of,  to  Englisli  law,  64,  CA. 
to  old  Oennanio  law,  47, 48. 
NORTH,   Rofcer,  quoted,  ISa 
NORTHAMPTON,  aisfm  of,  57. 
NOVEL  DISSEISIN,  aMtxe  of,  £8. 
NOTITTA,  893. 
NUMBER  of  grand  assize,  46, 88. 

of  common  jury,  86,  89,  90. 

of  witnetwe,  179. 


OATH. 

only  king  coqM  compel,  49. 
trial  by.  24-84. 

fading  out  of.  28-84,  37. 
procedure  In,  26-28,  31. 
OATH-HELPER,  26-28, 134, 13& 
QDIO  ET  ATZA,tx«pthde,Vi. 
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62S  INSEX. 

ONE-SmSD  PROOF,  10,  G0, 69. 

0SU8  PROBANDl,  an  ambipioiu  ^uue,  866,  887.    See  Boumm 

or  Pkoof. 
OPINION  EVIDENCE,  610,  G2S~^26,  ese. 

fact,  nUtion  to,  624. 

ml*  of,  difficnltin  in  itating  ud  appljing,  624,  GSGi. 
ORDEAL,  20L,  820. 
ORDEAL,  trial  bj, 

abolition  of,  87,  81. 

conient  of  accuied  not  needed,  TO. 

in  India,  86. 

lateit  caM«  of.  In  EngUili  law,  87, 3S. 

miKOoceptinfl*  aa  to,  30. 

Terj  old,  84. 

William  Rnfw,  Si. 
OWNEBSHIP  OF  CHATTELS,  tried  by  witneeut,  21-88. 

PALOEAVB,  quoted,  18,  78,  80,  81, 182. 
PARADISE,  the  Uwyer'*,  428. 
PAROL  CONTRACTS,  402. 
PAROL  EVIDENCE, 

conitnietion,  neceMarj  in  aid  of,  411-414,  410,  423-420,  436,  461, 
467, 480,  481. 

equity  ami  commerdai  law,  liberaliiing  influences,  430. 

bablCa  of  writer,  46a 

intention  in  aid  of  interpretaliim,  434, 486. 

interpretation,  generaUy  admiulble  in  aid   of,  462,  4flS,  407,  466, 
480-483. 

limit,  attempto  to,  436, 446-448, 461 .  462, 464.  4aa  461, 400, 407,  470, 
4T6-48a 

queilion  about,  miitalcMi  form  of,  436,  460,  612, 618. 

will,  Bi  to  factum  of,  477. 
PAROL  EVIDENCE  RULE,  390-483. 

confnied  and  difflcnlt,  300, 436. 

contracti,  liniple,  402. 

deedi,  400. 

evidence,  moitlj  not  belonging  to  law  of,  800,  c.  z.  ptutim. 

GreenleaT)  ■talement,  800. 
anal7ii«  of,  897,  808. 

judgmeoti  and  records,  at  ap^ied  to,  8Q7-899, 401. 

statement  of,  890,  307. 

Stephen's  statement  of,  307. 
analysis  of,  307,  808. 

snbstanUve  law,  put  in  foim  of,  406-409. 
PARTIES  prirately  infonn  joriei,  02, 110-111. 
PAETITION,  102. 
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PATENT  AMBIGUITT.    See  AimianiiT. 

PATENTS,  400. 

PEINE  FORTE  ET  DURE,  T4-eL 

PEYNEL'S  CASE,  iaO-422. 

PHYSICAL  SENSATIONS,  way*  to  proTe,  (OX. 

PIKE  qaoted.  2S,  77,  93,  170. 

PLEADING,  363,  864, 401,  485,  699. 

bnrd«n  of  proof,  m  related  to,  S68. 
Langdell  on,  864.  366, 371-876. 

"color"  in,  118. 

dooameoti  In,  106. 

eridiMice,  114-120,  22a 

genenil  Urae,  220. 

mallcioui  proucution,  ]n,  223. 

Roman  Uw,  in,  868,  364-860. 

■pedal,  114-120,  221,  232. 
PLEADINGS, 

coiutrocUoQ  of,  832. 

power  of  jadgea  in  ibaplng,  217  €t  leq. 
PLEDGE,  393, 

POLLOCK  and  UAITLAND  qaoted,  81, 147. 
POSSESSORT  WRITS,  S3.  64, 140. 
PRAESUMlTUa  PRO  NEGANTE,  330.  553.  558. 
PRAESUMPTIO  EOMJNIS,  Ml,  S4g. 
PRAESUMPTIO  JURIS,  SS7.  841,  668,  674,  675. 
PRAESUMPTIO  JURIS  ET  DE  JURE.  348. 
PREAMBLE  of  lUtute  at  aid  to  InterpreUtion,  444. 
PREPONDERANCE  OP  EVIDENCE,  886. 
PRESCRIPTION,  212. 
PRESUMPTIONS,  313-862. 

ambiguit7  of  teTni,^l-362. 

andent  lighla,  aa  to,  824-826. 

burden  of  proof,  relation  to.  380-388, 642.  64& 

clTiliani.  handling  of,  818, 341-846. 

CofBn  17.  U.  S.,  aa  to,  3ST,  661,  566-6TS. 

ooncJaiiTe.  212,  816,  843,  846,  609,  610,  689. 

conflicling.  848-846,  34T-361. 

continental  clauiflcation  of,  841,  842. 

death,  348,  642. 

origin  and  invwth  of,  31^-824. 

difBculty  of  aubject.  SIS,  861,  362. 

dlapntable,  641. 

datj  of  eatabliibing.  do  not  flx,  366. 

effect,  336.  837,  839,  346,  366,  866,  88L 

eTidence,  law  of,  relation  to,  311. 
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PRESUMPTIONS  —  rtmimued. 

•tidknce,  nerer  relate*  to  weight  of,  886,  668. 

wbeiher  id  iisell,  818, 337,  660-654,  667,  668,  674-676. 

fact,  o(,  813,  889-313,  381,  63fl,  648-660. 

f&cU,  fix  Jegal  eqaivsleniM  of,  817,  8a. 

growth  oi,  illustrated,  Sll»-326,  S40. 

jur^,  eOect  on,  180. 

gDilt,  of,  661.662. 

innocence,  of,  331,  S35,  837,  348,  541,  651-576. 

naCare  of,  559-684. 

policy,  a  rule  of,  961. 

reuonabEe  doubt,  reUtion  to  doctrine  of,  667,  686, 667. 

jadlcial  adminiitraiion,  a  meam  of,  ^13,  387,  38S. 

jodicLB!  legiilatioQ,  nieana  of,  818,  319,  824,  826,  827,  SSL 

jury,  effect  of,  on,  180. 

law,  of,  813,  387,  83B-348,  881, 884,  630,  648. 

legfftl,  840,  642.    See  PsESirHrTiOH  of  Liw. 

leg*l  reasoning,  relation  to,  814,  334. 

legislation,  illiittraied  by,  827-381. 

legitimacy,  886,  846,  347,  849,  860, 640. 

Itvamat  probalionis,  381. 

life,  of,  846. 

looKoeM  in  dealing  with,  840, 841. 

mixini  ttiMtur  pnttimptimi,  etc.,  381 

misapprehenuons  aboat,  common,  S46-36I. 

miscalled,  334,  386. 

nature  of,  21!^  813-862,  826,  336-338,  861,  381,  612-560,  660,  G 

niiture,  not  tested  by  doctrine  of  special  rerdicts,  831-386. 

policy  as  a  basis  of,  218. 

prima  facie,  properly  rnlea  of  subitutiTe  law,  180, 31& 

rebuttable,  541. 

rebutting  a,  480. 

sanity.  381^183, 884,  664. 

stolen  goods,  71. 

Bubstantire  law,  are  largely  mles  of,  816,  827,  612-6411 

variety  of,  great,  334,  851. 

writings,  as  to  alterations  In,  627. 
PRIMA   FACIE   CASE,  867,  868,  86S.  381,  643-646,  576,  B76. 
PRIMA  /-.^C/fi  LIABILITY, 

pretumption,  by  means  of,  317,  821,  330, 331,  642. 

statute,  by,  830. 
PRIMARY  EVIDENCE.    See  Etidbmob. 
PRINTING,  inrentioQ  of,  182. 
PRIVILEGE  of  making  proof,  10. 
PROBABLE   CAUSE,  222-282. 
PROBATIO,  ambiguous  word,  866,  387. 
PROCEDURE,  104-202. 

MM  stated,  pow«r  of  court  to  dmw  Inf«reacef  In,  U7-2ML 
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PBOCGDITRE  —amtinued. 

exceplioni,  biU  of,  2S»,  628. 

power  of  Judge*  OTer,  66,  21T-21SL 

tpecUlverdicU,  247,246. 

trial,  new.  240.  •. 

reserTBdoiu  at,  211-Sia 

errori  from  not  obwrTing  nature  of  tben  arrangemenli,  24S-249 
FBOFERT, 

document*,  of,  13, 100. 

Uw  of,  626. 

Steplien'e  theory  of,  601. 
PEOOF, 

burden  of,  10. 

Jury,  by,  8,  86,  502. 

mode*  of,  uontineDtal,  ISO. 
formiil,  19S. 

prlTll^e  of  making,  10. 

Stephen'*  riew*  of,  260. 

writing,  content*  of.     See  Wbitixo. 

Bee  Aoa;  Buxsav  or  Psoor;  Death;  Owmmtan. 
PUBLICITY,  old  way*  or*ecDrlng,  120. 
PUBPOSE  OF  THIS  BOOK.  1-6,  47. 


BATIONAL  METHODS  OF  PEOOF,  Itt 
REAL  EVIDENCE,  268,260,  281. 
REASON,  life  of  the  common  law,  208. 
REASONABLE   DOUBT,  SS6,  348,  662,  566. 

Coffin  0.  n.  8.,  a*  to,  666-676. 
EEA80NABLE  NOTICE,  226. 
EBA80NABLE  AND  PROBABLE  CAUSE,  2! 

court  and  Jury,  relative  function*  a*  to,  226-282. 
BEASONING,  legal,  263,  270-276,  288,  S14,  8B1,  382, 48Gi. 

confa*ed  with  law  of  eridence,  273. 

Judicdal  notice.  Included  In,  278. 

law,  Is  inainty  not  a  matter  of,  271. 

mazimi  of,  278,  886. 
REBDTTINQ  AN  EQUITT  OR  PEESDMPTION,  487-44a 
RECOGNITIONS,  41,  66-66.    See  Auubb. 
RECORD, 

adml*iion*  by,  128  n. 

"■nthentic,"  ii,  107. 

burden  of  proof  on  the,  378. 

CTidence  entered  on  the,  114-120. 

jndge,  control  oier,  118-11& 

Jury  eetopped  by  the,  1S7  n.,  128  n. 
relation  of,  407, 410. 
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BECOBD  —  cmlinmtd. 

jury,  read  to,  1)6. 

wbelLer  could  find  matter  of,  on  priTRte  knowMge,  lOG,  109. 

"trial"  by,  604. 
BECOBDS,  begiiiDiDK  of  judicial,  60. 
BEETES  qnoced,  140 

KEFOBUER  OF  LAW,  king  fonoeiiy  the  great,  40. 
RBLGTANCIT,  448,  408, 486, 61fi-618. 

Dot  an  aOur  of  law,  SM,  206.  - 
BEPORTS,  beginninB  ol,  60. 
BEPUTATION  AS  BTIDENCE,  621. 
BES  GESTA,  declantioiu  u  part  of,  621,  628. 
REUS. 

dMermine,  how  to;  370-870. 

dutj  of  estaliUitiiog,  reUlion  to,  809,  S70. 
BIGHT,  writ  of,  01,  OS. 
BOMAN  LAW,  167,  181,  668,  67fl. 

burden  of  proof  in,  3G8,  351,  804,  806, 387. 

pleading  in,  364, 804-300. 
ROYAL  POWER,  7,  60. 

SALES,  17. 

SAUC  LAW,  26,200. 

SANITT, 

burden  of  proof  on.  381-S8S. 

preiomplion  of,  381-383. 
SEAL,  effect  of,  406.  604. 

SECONDABT  EVIDENCE.     See  En&iROB. 
SECTA.  the,  10-16.  06. 

produced  bj  both  partlei,  21,  22. 
SEISIN,  68,  64. 

SELBOBNE,  Lord,  ai  Uw  reformer,  638. 
SELDEN  quoted,  16, 43. 
SELDEN  SOCIETY,  42  n. 

SELECTION  OF  PERSONS  FOB  JURY,  00.  M-«7. 
SEVEN  YEARS,  310-320.    See  Pbhdmptior  or  Duth. 
SHOP-BOOKS,  621. 
SLANDER, 

rule  of  I'n  miliori  *muu,  288. 

worda,  interpretation  of,  419. 
SLOWNESS  OF  BISTOBICAL  CHANGES,  137, 181, 182. 
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INDEX. 

SMITH,  Sir  Thoraw,  quoted,  77.  163, 167, 168. 
capital  trial,  acuonnt  of,  167. 
jaron,  ai  Co  punighing,  163, 168. 
SOLICITORS'  JOURNAL  ON  "FACT."  198.. 
SPECIAL  JDBY,  M-B7,  419. 
SPECIAL  PLEADING,  114-120. 
SPECIAL  VERDICT,  119, 164.    See  Tmbiot. 
SPECIALTY,  108,  876,  894,  S9& 
SPELMAN  quoted,  44,  68. 
STABBING,  atatute  of,  18a 
STAR  CUAMBEB, 
punished  jurie*,  180. 
wager  of  law,  on,  30. 
STAREIB  quoted.  111,  547-5G0. 
STORKS'  LECTURES,  484,  661. 
STATUTE  of  Finei.  40T,  410. 

of  Praud>,  180,  391,  896,  40S,  404,  408, 410, 480,  48%  437. 

law  of  evidence  at  time  of,  4la 
of  Stabbing,  180. 
STATUTES, 

conatnidion,  216. 
JiKtvm  of,  267, 26a 

praainble  of,  at  aid  to  interpTetation,  444 
prima  facie  Uftbiliij  under,  830. 
STEPHEN,  B.  J.,  quoted,  504. 

STEPHEN,  Sir  J.  F,  quoted,  13, 192,  267, 280, 849, 897, 667. 
STOLEN  GOODS,  prenimptioD  aa  to,  71, 828. 
STOPPAGE  IN  TRANSITU,  26a 
STUBBS,  qtioted,  80,  48. 
SUBSTANTIVE  LAW, 

afflrmatiTe  cue,  aa  delennining,  872-S76. 
ehanget  In,  eSect  on  cTideoce,  404-409. 
evidence.  In  form  of, 
deedi,  400. 
JDdgmenta,  39a 
p*n>1  rontractt.  402. 
records,  898,  401. 
TariouB  caiei,  406-400, 612-616. 
Willi,  404. 
pTMnmption*  largely  rulef  of,  316,  817,  827. 
SUFFICIENT  EXPRESSION.    See.  Expbbmiok. 

TALLIES,  la 

TESTIS,  an  uubiKuous  word,  26. 

THORNTON,  W.  W.,  qaatti,  21a 
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634  INDEX 

THEOCKMOBTON'S  CASE,  168, 163. 

TBA^SACTIOM  WITNESSES.    See  Bdunhs  Witiuubb. 

TREASON,  GOg,  610. 

witnesKi,  number,  1TB  n. 
TREATISES,  Uw,  eRrUeit,  60. 
TRESPASS,  acUoDt  of,  6a,  67. 
TRIAL, 

at  bar,  96,  M,  163  d. 

■ItsiaU,  147. 

Uttle,  18,  17,  89-47. 

dwlleiiBei,  ot,  123, 124. 

concepliona  of,  mfJj,  Q. 

Inqulaltion,  by,  61-63. 

jury,  by,  16.47-182. 

early  conuepcioni  of,  ISl-lSe. 
early  repora  of,  lSO-184. 

jaiticei,  by  the,  24. 

meaning  of  the  word,  16. 

Don-sum  mom  in  rckl  actloni,  of,  2B,  84. 

oath,  by,  16,  24-34,  830. 

older  model  of,  1,  7-47, 820. 

oideal,  by  the,  IS,  34-39,  329. 

rational  method  of,  10. 

recognition,  by,  66. 

unnecsasuy  lometimes,  71,  T2. 

Terdlct  of  twelTB  men  by,  184,  186. 

witneaiei  by,  17-24, 136,  130. 
TRIALS,  new.     See  Nbw  Tsiau. 
TWELVE,  the  number,  praiMd,  Oa 

UNANIMITY   OF  JURY,  89-9a 
UTROM.  u«Iie  of,  69,  6a 


YAnQHAN,  C.  J.,  in  BtubeU'i  case,  197. 
VERDICT, 

attaint,  in,  332. 

preTioui  proceedingB,  effect  on,  14a 

ConitTDing,  ruleg  for,  S32,  833. 

general,  217,  220,2^. 

Judge'*  power  oTer,  189,  208,  360,  381,  410,  429,  430. 

libel  caiet,  220. 

modem,  nature  of,  167. 

rule)  governing,  331-336. 

•peoial,  109,  164,  ITS  n.,  186,  187,  21T-210, 260,  261,  38I-63G,  42& 
ultimate  fiut,  muat  find,  331. 

"trial-by,  134, 136. 
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WADIA,  S98. 

WA.QEH   OF  LAW,  26-84,  S9, 90, 13g,  20a 

SlkT  Chanber  on,  80. 

United  SutM,  in  the,  SS  d. 
WBIGHT  OF  EVIDENCE.    See  Etidxhos;  Pkesukftiok:  BEiJox 

ABLI     DODBT. 

WIGBAM  quoted,  404,  460, 4B1, 4B2,  602-808,  SOS. 
WIOBAM'8  BOOK,  404,  412,  445,  4T2-4T4.    See  Rawkiks. 

conitructioo,  kbII;  deals  with  rulea  of,  406. 

"  evidence  of  intention,"  hit  nte  of  ptirau,  482. 

fifth  propoticion,  446,  473. 604. 

•ecoDd  propoiition,  447,  460,  466, 460,  481. 
WILLIAM  BUFDS   ON  0BDEAL9,  88. 
WILSON,  Jbidm,  quoted,  264,  265. 
WILLS, 

UDDCnpatiTe,  S98. 

"  parol "  evidence,  w  to,  404. 

penoDRlt^,  of,  4i)7. 

reformation  of,  4ST. 

eUtutetof,  414,  416. 

WTitien,  301, 416. 


kttetting,  and  olhen, 

jorj,  combined  wi^,  9T-101. 
dlKriminatedfrom,  101. 
biuineu  or  transaction,  17,  100-102. 
cmubI,  128.  602. 

ohallengei,  before  trien  of,  123, 124 
commnnitr,  100-102. 
complaint,  10-17. 

fading  oat  of,  12-ia 

DOmber  of,  12. 
doty,  natare  of,  498-600. 
examination  of,  626,  636. 
exclDtlon  of,  2,  626. 
expert,  196.  202,  624. 

heartfty  evidence,  relation  to,  408-GOI,  CIS; 619. 
Jury,  before,  in  open  conrt,  122-138. 

attaint,  effect  of,  on,  160. 

iBtrodactlon  of,  deUjed  by  law  of  maintenance  and  conipiracy, 
12&-129. 

reiatioD  to,  498-600,  602.  MS,  626. 

rule  that  penonal  pretence  necetauy,  406, 489,  403-601,  636. 

nvmber  of,  170,  430. 
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jar;,  nnimportaol  in  trial  hj,  at  lint,  ISO,  132, 187. 

opinion  eTid«nce.  relation  to,  634. 

preappointed,  123,  619. 

transaction,  602. 

trial  bj,  15  n.,  17-24,185, 184. 

"  trial  "  or  proof,  by,  603. 
WOMEN,  •»*. 
WRITINGS,  18, 10. 188  n.,  160  n. 

alteratioDt  in,  527. 

"  anthentlc,"  107. 

conatltutivB  and  dlipoiitlTB,  108,  B91,  393-306. 

construction,  208-207,  216. 

conteals,  proof  of,  488,  407, 498,  608-606,  626,  636. 
See  Best  Evidehcb  Bclk. 

diipotitiTe.    See  ConstitntiTe,  supra. 

eiidentiaL    See  Testimonial,  infra. 

execnllon,  proof  of,  49S.  40B,  601-603.  626,  636. 

expression,  how  full,  reqnired  b;  law,  411-418. 

formal,  894. 

interpretation  as  regards  dISerent  dasaes  of,  6T7-6B0,  600-604. 

Jury,  prodoceil  to,  104-112,  620. 

testimonial,  108.  898,  896, 620: 

"trial "by,  206,604. 

Tarious  kinds,  206,  898. 

Tarioos  ways  of  altectiiig  them  willy,  t06,  400.    Sea  Fxbol  En 
dehob;  Will*. 
WRITS, 

oHui'ntli  catu,  in,  66. 

new,  introductioD  of,  66. 

possessor?,  68, 64,  140. 

right,  of,  S3. 
WURT3,  Professor,  qooted,  210; 
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